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BAENES  V.  ESCH/ 

(169  Pac.  512.) 

Injiinctioii — ^Trespafls — Cutting  Timber. 

1.  Equity  will  intervene  to  prevent  a  trespass  upon  real  property 
by  eutting  timber. 

Mines  and  ICfnerala — ^Injunction — ^Bemoyal  of  Ore. 

2.  The  removal  of  ore  from  the  premises  of  another  without  his 
eonsent  will  be  enjoined. 

Waste — ^Injunction. 

3.  A  suit  in  equity  will  lie  to  restrain  waste. 

Ezecntionr— Injunction— Pleading. 

4.  A  complaint  in  a  suit  to  enjoin  the  sale  of  real  property  upon 
execution  could  not  be  sustained  as  predicated  upon  the  assumption  of 
a  continuing  or  other  trespass;  for,  since  levy  of  execution  upon  real 
property  is  made  under  Section  233,  subdivision  4,  L.  O.  L.,  by  the 
sheriff's  delivering  to  the  county  clerk  a  certificate  containing  the  title 
of  the  cause,  the  names  of  the  parties  to  the  action,  a  description  of 
the  land,  and  that  the  same  has  been  levied  upon  to  satisfy  the  de- 
mand of  the  judgment  creditor,  such  enforcement  of  the  writ  does  not 
imply  an  entry  upon  the  premises. 

Ezecntion— Wrongful  Levy — ^Persons  Liable. 

5.  A  seizure  by  an  officer  of  the  property  of  one  not  a  party  to  the 
writ  being  illegal,  when  such  levy  is  directed  by  the  party  at  whose 
instance  the  execution  was  issued,  the  command  renders  such  party 
and  the  officer  liable  for  the  damages  thus  occasioned. 

Justices  of  the  Peace — Setoff  of  Judgments — Statutes. 

6.  Section  2443  et  seq.,  L.  O.  L.,  providing  for  setting  off  one  judg- 
ment against  another  when  |;iven  in  Justices'  Courts,  if  between  the 
same  parties  and  mutual,  evinces  a  legislative  policy,  in  the  absence 


*For  authorities  discussing  the  question  of  right  to  injunction  against 
trespass  to  cut  timber,  see  notes  in  22  L  R.  A.  233;  43  I«.  R.  A.  (N.  S.) 
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of  any  statute  regulating  equitable  setoffs  in  courts  of  record,  of  re- 
quiring that  the  demands  shall  be  mutual  and  exist  between  the  same 
parties  before  they  can  be  employed  to  extinguish,  wholly  or  in  part, 
the  rightful  claim  of  the  adverse  party. 

[As  to  setoff  of  one  judgment  against  another,  see  note  in  109 
Am.  St.  Bep.  137.] 

Setoff  and  Oounterclaim — Setoff  of  Partners'  Olatnui. 

7.  Notwithstanding  the  rule  against  setoff  of  partnership  demands 
and  demands  due  to  individual  partners,  where  aU  the  partners  agree 
with  an  individual  that  a  setoff  may  be  allowed,  the  stipulation  will 
be  enforced. 

Setoff  and  Oounterclaim — Setoff  of  Wife's  Claim  Against  Judgment 
'Against  Husband. 

8.  Notwithstanding  a  wife's  natural  interest  in  protecting  her  hus- 
band's rights,  the  requirement  of  mutuality  of  demands  prevents  her 
being  allowed  to  offset  her  claim  for  damages  against  a  judgment 
against  her  husband  to  which  she  was  not  a  partv,  even  though  the 
judgment  creditor  is  insolvent  and  a  nonresident  of  the  state. 

From  Marion :  William  Galloway,  Judge. 

Department  2.    Statement  by  Mb.  Justicb  Moobe. 

This  suit  was  instituted  by  Grace  D.  Barnes  against 
Wm.  Esch,  the  then  sheriff  of  Marion  County,  Oregon, 
and  A.  B.  Spencer  to  enjoin  the  sale  of  real  property 
upon  execution,  to  recover  from  Spencer  $60,000  as 
damages  for  his  alleged  interference  with  her  lands, 
and  to  offset  that  sum  against  a  judgment  which 
Spencer  obtained  against  her  husband,  L.  S.  Barnes. 
The  complaint  charges  in  effect  that  by  consideration 
of  the  Superior  Court  of  Los  Angeles  County,  Califor- 
nia, Spencer  secured  a  judgment  against  Mr.  Barnes 
for  $69,339,  which  final  determination  was  obtained  by 
fraud,  deceit  and  false  testimony;  that  based  on  such 
recovery  Spencer  commenced  an  action  in  the  Circuit 
Court  of  Marion  County,  Oregon,  and  obtained  a  dupli- 
cate judgment;  that  by  direction  of  her  husband,  the 
plaintiff  delivered  to  him  certain  funds  with  which  he 
purchased  in  such  county  lands  worth  $56,250,  and 
bonds  of  the  par  value  of  $3,500,  which  property  was 
intended  to  be  conveyed  and  transferred  to  her,  but  by 
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inadvertence  the  deeds  therefor,  except  to  a  small  part 
of  the  premises,  were  ezecnted  and  the  bonds  assigned 
to  him,  and  since  snch  purchases  she  has  been  and  now 
is  the  owner  of  the  property  and  entitled  to  the  pro- 
ceeds thereof;  that  on  March  18, 1913,  with  knowledge 
and  notice  of  the  plaintiff's  title  and  ownership, 
Spencer  fraudulently  caused  to  be  issued  on  the  latter 
judgment  an  execution  which  by  his  direction  Esch 
levied  upon  her  lands  and  advertised  them  for  sale,  and 
he  also  seized  such  bonds  by  virtue  of  the  writ;  that 
the  plaintiff  conmienced  a  suit  against  Spencer  and 
Esch  for  a  decree  declaring  her  to  be  the  owner  in  fee 
of  all  the  real  property  so  levied  upon,  securing  a  tem- 
porary order  restraining  the  sale  of  the  land,  and  at 
the  final  hearing  it  was  decreed  that  she  was  such 
owner  of  all  the  premises,  except  a  tract  known  as  the 
Burrows  property,  and  particularly  described  in  the 
case  of  Barnes  v.  Spencer,  79  Or.  205,  221  (153  Pac. 
47) ;  that  by  virtue  of  the  seizure  of  such  bonds,  Esch 
sold  them  and  applied  the  proceeds  on  the  judgment 
to  plaintiff's  damage  in  the  sum  of  $3,500;  that  in  con- 
sequence of  Spencer's  fraudulent  conduct,  the  plaintiff 
has  been  obliged  to  expend  $12,000,  in  defending  her 
title  to  the  land;  that  by  reason  of  his  clouding  the 
title  to  her  real  property  she  has  lost  the  sales  of 
tracts  thereof  upon  bona  fide  offers  in  advance  of  the 
purchase  prices  as  follows:  On  the  Salem  Hotel, 
$25,750,  on  the  Barker  property,  $2,750,  and  on  the 
Hofer  property,  $1,500,  and  by  reason  of  Spencer's 
fraudulent  conduct  she  has  been  damaged  in  the  sum 
of  $60,000;  that  believing  she  was  the  owner  of  the 
Burrows  property  she  expended  in  improving  it,  $2,000 ; 
that  Spencer  is  a  nonresident  and  has  no  property  in 
Oregon,  except  the  fraudulent  judgment  against  Mr. 
Barnes;  that  Esch  has  readvertised  the  Burrows  prop- 
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erty  and  if  lie  is  not  restrained  he  will  sell  the  premises 
upon  execution,  and  nnless  Spencer  is  enjoined,  he  will 
continue  to  annoy  and  harass  the  plaintiff  and  compel 
her  to  expend  more  money  in  protecting  her  title  to 
the  lands,  to  her  irreparable  injury  and  damage. 

The  answer  denies  some  of  the  averments  of  the 
complaint,  admits  others,  and  for  a  further  defense  and 
by  way  of  estoppel  alleges  in  substance  the  giving  of 
the  judgment  in  Marion  County,  Oregon,  the  issuing 
thereon  of  an  execution,  the  levy  thereof  upon  the  land, 
and  the  seizure  of  the  bonds,  whereupon  the  plaintiff 
commenced  a  suit  against  these  defendants,  as  herein- 
before stated,  but  in  the  complaint  therein  she  made  no 
claim  to  the  bonds  and  by  stipulation  of  the  parties  such 
securities  were  by  order  of  the  court,  released  from  the 
injunction  and  sold  upon  execution,  with  the  knowledge 
of  the  plaintiff  and  without  her  objection,  for  which  rea- 
son she  ought  now  to  be  precluded  from  asserting  any 
right  to  or  interest  in  the  bonds,  or  the  sum  of  money 
derived  from  the  sale  thereof. 

For  another  defense  it  is  practically  alleged  that  by 
the  final  decree  of  this  court  in  the  case  referred  to  it 
was  determined  that  plaintiff  had  no  title  to  or  in- 
terest in  the  Burrows  land,  and  a  remittitur  of  record 
having  been  sent  to  and  recorded  in  the  trial  court, 
pursuant  thereto  the  sheriff  readvertised  that  real 
property  for  sale  under  the  execution,  which  writ  had 
been  held  in  abeyance  pending  the  final  decree,  where- 
upon this  suit  was  instituted,  and  that  by  reason  of 
the  matters  here  stated  such  final  decree  as  to  the 
Burrows  land  had  become  res  judicata,  thereby  barring 
plaintiff  from  maintaining  this  suit. 

The  reply  having  put  in  issue  the  allegations  of  new 
matter  in  the  answer,  the  court  upon  motion  of  de- 
fendants' counsel,  that  the  complaint  did  not  state  facts 
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sufficient  to  warrant  eqnitable  intervention,  gave  a 
decree  upon  the  pleadings,  dismissing  the  suit  and  the 
plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Grant  Corby. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Oscar  Hayter,  Mr.  Woodson  T.  Slater  and  Mr. 
Myron  E.  Pogue,  with  an  oral  argument  by  Mr. 
Hayter. 

Mb.  Justice  Moobb  delivered  the  opinion  of  the 
court 

A  statement  in  the  brief  of  plaintiff,  reads : 

'  ^  This  is  a  snit  to  enjoin  a  continuing  trespass  and  to 
secure  a  setoff  of  a  claim  for  damages  against  a  judg- 
ment obtained  against  plaintiff's  husband,  L.  S. 
Barnes,  by  fraud,  deceit  and  false  testimony,  which 
said  defendant  Spencer  attempted  to  enforce  by  execu- 
tion and  levy  against  a  large  amount  of  property 
in  Marion  and  Clackamas  Counties  owned  by  the  plain- 
tiff.'* 

1-^.  In  Bileu  v.  Paisley,  18  Or.  47,  49  (21  Pac.  934,  4 
L.  R.  A.  840),  Mr.  Chief  Justice  Thayeb  referring  to 
3  Blackstone's  Com.  209,  describes  a  trespass  as  fol- 
lows: 

*' Every  unwarrantable  entry  on  another's  soil  the 
law  entitles  a  trespass  by  breaking  his  close.** 

Equity  will  intervene  to  prevent  a  trespass  upon 
real  property  by  cutting  timber:  Kitcherside  v. 
Myers,  10  Or.  21 ;  Mendenhall  v.  Harrisburg  Water  Co., 
27  Or.  38  (39  Pac.  399).  The  removal  of  ore  from  the 
premises  of  another  without  his  consent  will  be  en- 
joined: AUen  V.  Dimlap,  24  Or.  229  (33  Pac.  675); 
Bishop  V.  Baisley,  28  Or.  119  (41  Pac.  937) ;  Muldrick 
V.  Brown,  37  Or.  185  (61  Pac.  428).    A  suit  in  equity 
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will  lie  to  restrain  waste :  Sheridan  v.  McMullen,  12 
Or.  150  (6  Pac.  497) ;  Elliott  v.  Bloyd,  40  Or.  326  (67 
Pac.  202) ;  Roots  v.  Boring  Junction  Lumber  Co.,  50 
Or.  298  (92  Pac.  811,  94  Pac.  182).  In  each  of  these 
cases  the  party  charged  with  the  commission  of  a  tres- 
pass had  unlawfully  done  or  threatened  the  perpetra- 
tion of  some  act  that  resulted  in  irreparable  injury,  or 
was  detrimental  to  the  estate  of  the  owner  in  the  prem- 
ises: Mendenhall  v.  Harrisburg  Water  Co.,  27  Or.  38 
(39  Pac.  399) ;  Union  Power  Co.  v.  Lichty,  42  Or.  563 
(71  Pac.  1044).  In  Mathews  v.  Chambers  Power  Co., 
81  Or.  251  (159  Pac.  564),  it  was  held  that  equity  would 
prohibit  a  willful  trespass  upon  land.  To  the  same 
effect  see  Chapman  v.  Deanj  58  Or.  475  (115  Pac.  154). 

A  careful  examination  of  the  averments  of  the  com- 
plaint herein  fails  to  show  that  either  of  the  defend- 
ants had  ever  entered  upon  the  plaintiff's  land,  or 
done  or  threatened  the  commission  of  any  act  that 
might  result  in  injury  to  her  estate  in  the  premises. 
No  trespass,  continuing  or  otherwise,  is  charged  nor 
are  any  facts  stated  in  the  initiatory-  pleading  from 
which  an  unauthorized  entry  upon  the  plaintiff's  land 
can  be  inferred. 

The  complaint  does  allege,  however,  that  the  defend- 
ant Spencer  is  a  nonresident  and  has  no  property  in 
Oregon  that  is  subject  to  execution,  except  the  judg- 
ement which  he  secured  against  the  plaintiff's  husband. 
In  a  suit  to  enjoin  a  trespass  an  averment  in  the  com- 
plaint that  the  defendant  is  insolvent  has  been  held 
insufficient  of  itself  to  authorize  equitable  intervention : 
Parker  v.  Furlong,  37  Or.  248  (62  Pac.  490) ;  Moore  v. 
Halliday,  43  Or.  243  (72  Pac.  801,  99  Am.  St.  Rep. 
724) ;  Hume  v.  Bums,  50  Or.  124  (90  Pac.  1009). 

4.  As  the  levy  of  an  execution  upon  real  property  is 
made  by  the  sheriff  delivering  to  the  county  clerk  a 
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certificate  containing  the  title  of  the  cause,  the  names 
of  the  parties  to  the  action,  a  description  of  the  land, 
and  that  the  same  has  been  levied  upon  to  satisfy  the 
demand  of  the  judgment  creditor  ( Section  233,  subd.  4, 
L.  0.  L.)  such  enforcement  of  the  writ  does  not  imply 
an  entry  upon  the  premises  of  the  judgment  debtor,  or 
of  any  other  person,  and  for  that  reason  this  suit  can- 
not be  predicated  upon  the  assumption  of  a  continuing 
or  other  trespass. 

5.  It  is  argued  by  plaintiff's  counsel  that  the  levy  of  an 
execution  upon  the  property  of  a  person  who  is  not  a 
party  to  the  judgment  upon  which  the  writ  was  issued, 
entitles  such  owner  to  compensatory  damages,  which 
measure  of  loss  may  be  set  off  in  equity  against  the 
demand  of  the  judgment  creditor  who  caused  the  in- 
jury,  if  he  be  insolvent  and  not  a  resident  of  the  state. 
A  seizure  by  an  officer  of  the  property  of  a  person  who 
is  not  a  party  to  the  writ  is  illegal.  When  such  levy 
is  directed  by  the  party  at  whose  instance  the  execution 
was  issued,  the  command  renders  such  party  and  the 
officer  liable  for  the  damages  thus  occasioned:  Meyer 
V.  Gage,  65  Iowa,  606  (22  N.  W.  892) ;  Perrin  v.  Claflin, 
11  Mo.  13 ;  Knight  v.  Nelson,  117  Mass.  458 ;  First  Nat. 
Bank  of  ChUlicothe  v.  McSwain,  93  S.  C.  30  (75  S.  E. 
1106  (Ann.  Cas.  1914D,  809). 

A  text-writer  in  discussing  equitable  cross-demands 
as  a  means  of  relief,  remarks : 

* '  So  proceedings  under  a  judgment  will  be  restrained 
upon  the  ground  of  an  equitable  setoff,  even  though  for 
unliquidated  damages,  where  the  one  against  whom  it 
is  claimed  is  a  nonresident  and  insolvent'*:  1  High, 
Inj.,  (4ed.),§239. 

To  the  same  effect  see  Marshall  v.  Cooper,  43  Md.  46 ; 
North  Chicago  Rolling  Mill  Co,  v.  8t.  Louis  Ore  <& 
Steel  Co.,  152  U.  S.  596  (38  L.  Ed.  565,  14  Sup.  Ct 
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Rep.  710).  See,  also,  the  extended  notes  to  the  case  of 
8t.  Paul  etc.  Trust  Co.  v.  Leek,  57  Minn.  87  (58  N.  W. 
826,  47  Am.  St.  Eep.  576).  In  Mitchell  v.  Holman,  30 
Or.  280  (47  Pac.  616),  it  was  decided  that  equity  would 
entertain  a  suit  to  compel  the  allowance  of  a  setoff 
against  a  judgment  on  a  promissory  note  obtained  by 
a  person  who  held  it  only  as  collateral  for  a  debt  less 
than  the  amount  of  the  note,  where  such  latter  fact  was 
not  pleaded  because  it  was  not  known  to  the  maker 
until  the  trial  of  the  law  action,  and  the  payee  was 
insolvent. 

6, 7.  Our  statute  provides  for  setting  off  one  judgment 
against  another  when  such  final  determinations  are 
given  in  Justices'  Courts,  if  the  adjudications  are  be- 
tween the  same  parties  and  mutual:  Section  2443, 
et  seq.,  L.  O.  L.  Though  this  enactment  relates  to 
judgments  rendered  by  an  inferior  tribunal  in  actions 
at  law,  it  evinces  a  legislative  policy,  in  the  absence  of 
any  statute  regulating  equitable  setoffs  in  courts  of 
record,  of  requiring  that  the  demands  shall  be  mutual 
and  exist  between  the  same  parties  before  they  can  be 
employed  to  extinguish  wholly  or  in  part,  the  rightful 
claim  of  the  adverse  party.  Such  rule  has  been  en- 
forced in  other  jurisdictions.  Thus  in  a  note  to  the 
case  of  Duncan  v.  Bloomstochy  2  McCord  (S.  C),  318 
(13  Am.  Dec.  728,  729),  it  is  said: 

*'The  doctrine  of  setoff,  as  applied  to  judgments, 
rests  upon  different  grounds  from  that  which  controls 
where  there  are  mutual  demands  which  have  not  passed 
into  judgment.  In  the  latter  case  the  power  of  a  court 
of  law  to  allow  a  setoff  is  derived  entirely  from  the 
statutes  of  setoff:  See  note  to  Gregg  v.  James,  12 
Am.  Dec.  151.  But  the  law  courts  have  long  exercised 
an  equitable  power,  incidental  to  their  jurisdiction 
over  their  suitors  and  oflBcers,  and  entirely  independent 
of  any  statute  setting  off  mutual  judgments  against 
each  other.*' 
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In  GolKns  v.  CampbeU,  97  Me.  23  (53  Atl.  837,  94 
Am.  St.  Bep.  458,  462),  it  is  said: 

**Mutxiality  is  implied  in  the  word  *  setoff,'  which  has 
been  adopted  as  a  legal  term  by  the  legislatures  and 
courts,  and  is  essential  in  every  case  dependent  upon 
the  discretion  of  the  court,  but  it  need  not  be  a  nommal 
mutuality  indicated  by  the  record,  but  real  mutuality 
shown  by  the  evidence.'' 

In  Priest  v.  Dodsworth,  235  lU.  613  (85  N.  E.  940, 14 
Ann.  Cas.  340),  it  was  ruled  that  a  plea  proposing  to 
set  off  an  individual  demand  of  one  of  two  defendants 
against  a  joint  demand  of  the  plaintiff  against  both 
defendants  was  bad,  since  demands  to  be  the  subject  of 
setoffs,  must  be  mutual  between  all  the  parties  to  the 
action.  In  Edmondson  v.  Thomasson,  112  Va.  326 
(71  S.  E.  536,  Ann,  Cas.  1913A,  1301),  it  was  held  that 
partnership  demands  and  demands  due  to  individual 
partners,  could  not  be  set  off  against  each  other.  A 
conclusion  to  that  effect  is  based  on  the  assumption  that 
the  liability  of  partners  is  joint  and  not  several,  hence 
a  partnership  debt  cannot  be  set  off  against  the  claim 
of  a  partner  individually :  Stewart  v.  TerwUliger,  177 
Mich.  313  (143  N.  W.  17,  Ann.  Cas.  1915C,  808).  In 
Schade  v.  Mvller,  75  Or.  225,  230  (146  Pac.  144),  it  is 
said: 

**The  defendant  cannot  set  off  against  the  plain- 
tiff 's  demand  any  claim  he  may  have  against  a  member 

of  the  firm." 

• 

Where,  however,  all  the  partners  agree  with  an  in- 
dividual that  a  setoff  may  be  allowed,  the  stipulation 
will  be  enforced:  McDonald  v.  Mackenzie,  24  Or.  573 
(14  Pac.  868). 

8.  The  relationship  existing  between  the  plaintiff  and 
her  husband  is  not  that  of  a  partnership,  but  they  have 
been  here  treated  as  sustaining  a  somewhat  analogous 
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association.  As  a  loyal  wife  the  plaintiff  must  be 
vitally  interested  in  protecting  the  rights  of  her  hus- 
band, but  the  most  favorable  situation  that  can  be 
invoked  in  her  behalf  cannot  render  her  alleged  claim 
for  damages  mutual,  or  entitle  her  to  offset  such  de- 
mand against  the  defendant's  judgment  to  which  she 
was  not  a  party,  even  though  the  defendant  may  be 
insolvent  and  is  a  nonresident  of  this  state. 

Believing  that  a  proper  conclusion  was  reached  in 
dismissing  this  suit,  it  follows  that  the  decree  should 
be  affirmed  and  it  is  so  ordered.  Affibmed. 

ft 

Mb.  Chtbf  Justice  McBbide,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  McCamant  concur.  > 


Argued  December  11,  affirmed  December  27,  1917. 

CEITES    V.   WILLAMETTE   VALLEY   LUMBER 

CO.* 

(169  Pac.  339.) 

Master  and  SeiYant--Contract  of  Master  to  Fnrnldi  Medical  Serrlees 
— ^Duty  of  Servant. 

1.  Where  a  lumber  company  posted  notice  that  it  charged  em- 
ployees with  a  hospital  fee  of  75  cents  a  month  after  the  first  three 
days'  employment,  etc.,  and  an  employee  paid  the  specified  fees,  there 
was  a  complete  contract,  requiring  the  company  to  furnish  the  services 
of  its  physician  to  the  employee  under  the  circumstances  specified  in 
the  notices;  it  was  the  duty  of  the  employee  to  apply  for  such  ser- 
vices before  employing  another  physician,  and  his  duty  to  use  reason- 
able diligence  to  find  the  company's  physician  and  request  his  services 
before  employing  another,  and  if  he  failed  to  use  such  diligence  he 
cannot  hold  the  company  liable  for  sums  paid  another  physician. 

Master  and  Servant — Contract  to  Fnmisli  Servant  With  Medical  Ser- 
vices— ^Diligence  of  Servant  to  Find  Company's  Physician— 4)aes- 
tion  for  Jury. 

2.  Whether  or  not  the  employee  used  such  diligence  was  a  question 
of  fact  for  the  jury  to  determihe. 


•On  liability  of  master  for  medical  attendant  engaged  by  employee, 
who  by  the  contract  of  employment  was  entitled  to  such  attendance, 
see  note  in  37  I«.  R.  A.  (N.  8.)  757.  Bepoeteb. 
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Master  and  Servaat — ^Employex's  Contract  to  FnnilBli  Medical  Serricee 
— ^Duty  of  Serrant. 

3.  If  an  employee  requiring  the  services  of  the  employer's  physi* 
eian,  the  employer  having  contracted  to  furnish  medical  services,  ii 
ignorant  as  to  who  the  physician  is,  it  is  his  duty  to  inquire  and  ascer- 
tain same  from  the  employer,  or,  when  the  name  and  place  of  business 
or  residence  of  the  physician  is  known,  the  employee  should  apply 
where  it  is  reasonable  to  suppose  the  doctor  may  be  found. 

Master  and  Sonrant— Contract  of  Master  to  FnniiBh  Medical  Berylces 
— ^IMllgence  of  Sarrant  or  Wife. 

4.  Where  the  wife  of  the  employee  of  a  lumber  company  which 
had  contracted  to  furnish  him  medical  services,  when  he  was  attacked 
by  appendicitis,  went  at  8  in  the  morning  to  the  residence  of  the 
company's  physician,  and  learned  he  was  out  of  town,  at  1:30  in  the 
afternoon  went  to  a  neighbor's  house  and  telephoned  the  doctor's  resi- 
dence, but  was  again  informed  that  he  was  absent,  and,  being  a 
trained  nurse,  and  becoming  alarmed  at  her  husband's  condition,  then 
called  in  another  doctor,  who  operated,  there  was  no  lack  of  diligence 
on  the  part  of  the  employee  or  his  wife,  in  attempting  to  secure  the 
attendance  of  the  employer's  physician,  such  as  would  preclude  recov- 
ery from  the  employer  of  the  fees  paid  the  other  doctor. 

Master  and  Serra&t — Contract  to  Furnish  Serrants  Medical  Attention 
— ^Breacb— Iiiability. 

5.  Where  an  employer,  which  contracts  for  consideration  to  furnish 
medical  attention  to  its  servants,  holds  out  to  them  a  particular  per- 
son as  its  physician,  and  an  employee  uses  reasonable  diligence  to 
secure  his  services  in  an  illness,  finds  him  absent,  and,  after  waiting  a 
reasonable  time  for  his  return,  employs  and  pays  another  physician, 
the  employer  must  reimburse  him  for  the  payment  thus  made  to  the 
other  physician. 

[As  to  liability  of  master  for  failing  to  furnish  medical  aid  to 
injured  servant,  see  note  in  Ann.  Cas.  1915D,  507.] 

Master  and  Servant^^ontract  to  Furnish  Medical  Attendance  to  Ser- 
yants-— Action  for  Breach — ^Evidence. 

6.  In  a  servant's  action  against  his  employer,  which  had  contracted 
to  furnish  medical  attendance  in  case  of  illness,  for  fees  paid  a  physi- 
cian other  than  the  employer's,  the  latter  having  been  absent  when  the 
servant  was  attacked  by  appendicitis,  testimony  of  another  employee 
that  on  several  occasions  when  injured  he  had  gone  to  the  office  of 
the  employer's  physician  and  found  him  absent,  and  was  not  directed 
to  apply  to  any  other  physician,  was  properly  admitted  to  show  that 
the  custom  of  the  doctor,  to  which  he  testified,  of  keeping  an  attend- 
ant at  his  ofKce,  who,  in  his  absence,  made  arrangements  for  the  proper 
treatment  of  his  patients,  had  not  always  been  observed. 

Appeal  and  Error— HarmlesB  Error— Evidence. 

7.  In  such  action,  the  admission  of  testimony  of  the  servant's  wife 
as  to  what  occurred  between  her  and  the  doctor's  wife  when  the  ser- 
vant's wife  inquired  for  the  doctor  at  the  family  residence,  if  errone- 
ous, was  harmless* 
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From  Polk:  Habby  H.  Belt,  Jndge. 

This  is  an  action  by  D.  W.  Crites  against  the  Wil- 
lamette Valley  Lumber  Company,  a  corporation,  to 
recover  for  money  expended  for  services  of  a  physi- 
cian, while  in  the  employ  of  defendant.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appealed. 
Affirmed. 

Department  1.  Statement  by  Mb.  Chief  Justiob 
MgBbidb. 

This  was  an  action  for  money  expended  by  plaintiff 
nnder  the  following  circumstances:  The  defendant 
operated  a  sawmill  at  Dallas,  Oregon,  and  the  plaintiff 
at  the  time  of  the  occurrences  hereinafter  indicated 
and  for  some  time  previous  thereto,  was  in  the  employ 
of  defendant  as  a  sawfiler,  and  during  the  time  plain- 
tiff was  so  employed  by  defendant,  the  following  no- 
tices were  kept  posted  in  conspicuous  places  within  the 
building  where  plaintiff  worked : 

''Notice. 

''This  company  charges  a  hospital  fee  of  75  cents 
per  month,  or  any  part  thereof,  after  first  three  days' 
employment. 

'  *  In  consideration  of  this  fee,  each  employee  is  enti- 
tled to  full  medical  and  surgical  attendance  and  neces- 
sary medicines  and  appliances  for  the  treatment  of  any 
injuries  or  sickness,  with  full  hospital  care,  for  a  period 
not  to  exceed  sixty  days  for  injuries,  and  thirty  days 
for  sickness.  All  mecUcal  and  surgical  attendance  to 
be  furnished  by  the  company  physician  or  surgeon. 

"It  is  understood  by  all  parties  concerned  that  this 
agreement  does  not  apply  to  accidents  or  sickness  that 
may  occur  to  employees  of  this  company  when  not  en- 
gaged in  fhe  services  of  the  company. 
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''Notice. 

"To  comply  with  the  Industrial  Commission  law  or 
'Compensation  Act'  and  for  the  purpose  of  continuing 
Doctor  and  Hospital  service  for  sickness.  Beginning 
July  1st,  1914,  the  following  Hospital  fee  will  be 
charged  by  this  company.  Minimum  charge  25  cents. 
3  days  employment  or  over  75  cents.  For  men  earn- 
ing less  than  $50.00  in  any  month  75  cents  per  month. 
For  men  earning  over  $50.00  in  any  month  $1.00  per 
month.  Out  of  all  Hospital  fees  deducted  as  above 
the  company  will  pay  to  the  State  Industrial  Conamis- 
sion  all  fees  without  further  charge  to  employees.*' 

The  plaintiff  was  employed  at  more  than  $50  a  month 
and  regularly  paid  the  sum  of  $1  per  month  as  re- 
quired by  the  above  notices.  On  the  morning  of  April 
27,  1915,  at  about  2  o'clock,  the  plaintiff  became  dan- 
gerously ill  from  an  attack  of  appendicitis,  and  at  8 
o'clock  A.  M.  his  wife  went  to  the  residence  of  Doctor 
Starbuck,  the  company's  physician,  to  secure  his  ser- 
vices in  the  case  but  was  informed  by  the  doctor's  wife 
that  he  was  absent  at  Black  Bock,  some  16  miles  from 
Dallas.  At  1:30  p.  m.  plaintiff's  wife  went  to  a  neigh- 
bor's house  and  called  up  Dr.  Starbuck 's  residence 
over  the  telephone,  and  was  again  informed  that  the 
Doctor  was  absent.  Becoming  alarmed  concerning 
plaintiff's  condition,  plaintiff's  wife  called  in  Dr.  Boll- 
man,  a  surgeon  residing  in  Dallas,  who  performed  an 
operation  on  plaintiff  and  thereafter  continued  to  treat 
the  case,  for  which  services  plaintiff  paid  Dr.  Bollman 
the  sum  of  $125. 

It  appeared  from  the  evidence  that  Dr.  Starbuck  was 
known  to  the  employees  as  the  company  physician 
and  in  that  capacity  had  treated  plaintiff  on  previous 
occasions,  and  it  is  admitted  in  the  pleadings  that  he 
was  such  physician.    Plaintiff  demanded  of  defendant 
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the  repayment  of  the  money  he  had  paid  to  Dr.  Boll- 
man,  and  upon  defendant's  refusal  to  pay  the  sum 
demanded,  brought  this  action.  Other  facts  appear  in 
the  opinion.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oscar  Hayter. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Smith  £  Shields,  with  an  oral  argument  by 
Mr.  Roy  F.  Shields. 

1-3.  The  following  facts  and  the  legal  conclusions  re- 
sulting therefrom  may  be  taken  as  indisputable.  First, 
that  the  notice  posted  by  the  defendant  and  the  pay- 
ment by  plaintiff  to  it  of  the  fees  specified,  constitute 
a  complete  contract  requiring  defendant  to  furnish  the 
services  of  its  physician  to  plaintiff  under  the  circum- 
stances mentioned.  Second,  that  it  was  the  duty  of 
plaintiff  to  apply  for  such  service  before  employing 
another  physician.  Third,  it  was  the  duty  of  the  plain- 
tiff to  use  reasonable  diligence  to  find  the  company 
physician  and  request  his  services  before  employing 
another  physician,  and  if  he  failed  to  use  such  dili- 
gence he  cannot  hold  the  defendant.  Whether  or  not 
he  used  such  diligence  was  a  question  of  fact  for  the 
jury  to  determine.  If  the  party  requiring  the  ser- 
vices of  a  physician  is  ignorant  as  to  who  the  physician 
is,  it  is  his  duty  to  inquire  and  ascertain  from  the 
company  that  employs  him;  but  when  the  name  and 
place  of  business  or  residence  of  the  physician  is 
known,  the  injured  party  should  apply  at  the  place 
where,  under  all  the  circumstances,  it  is  reasonable  to 
suppose  the  doctor  may  be  found. 

In  the  case  at  bar  it  appears  that  Dr.  Starbuck  had 
an  of&ce  and  a  young  lady  attendant  whose  custom  it 
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was  to  advise  patients  of  his  whereabouts  when  absent, 
and  it  also  appears  that  his  telephone  was  so  con- 
nected with  the  telephone  of  an  adjoining  dmg-store, 
that  any  call  for  his  office  also  rang  up  the  drug-store, 
and  that  it  was  the  custom  of  those  employed  in  the 
drug-store  to  answer  such  calls  in  the  doctor's  absence 
and  give  such  information  as  to  his  whereabouts  as 
might  be  necessary.  It  is  not  shown  that  plaintiff 
knew  of  either  of  these  arrangements  and  it  appears 
that  he  had  no  telephone  in  his  home. 

4.  Under  the  circumstances  we  are  not  prepared  to  say 
that  there  was  any  such  lack  of  diligence  on  the  part 
of  plaintiff,  or  his  wife,  as  will  preclude  a  recovery. 
The  first  attempt  to  get  Dr.  Starbuck  was  made  at 
8  o'clock  in  the  morning,  at  which  hour  of  the  day  it 
would  be  only  reasonable  to  assume  he  would  be  at 
his  residence  rather  than  at  his  office.  Here  plain- 
tiff's wife  was  informed  that  the  doctor  was  out  of 
town,  so  it  might  reasonably  appear  to  Mrs.  Crites, 
who  is  not  known  to  have  been  aware  of  the  doctor's 
arrangement  with  the  attendant  or  the  drug-store 
people,  that  it  would  be  useless  to  apply  at  the  office, 
and  the  same  is  true  with  respect  to  her  second  call  in 
the  afternoon.  It  is  true  that  Mrs.  Crites  might  have 
gone  to  the  mill  office  and  discussed  the  situation  with 
its  officers,  but  it  is  shown  that  previous  to  her  mar- 
riage she  had  been  for  several  years  a  trained  nurse, 
and  even  if  such  a  course  had  been  suggested  to  her 
it  is  not  likely  that  she,  or  anyone  else  acquainted  with 
the  dangerous  nature  of  the  disease  from  which  plain- 
tiff was  suffering,  would  have  delayed  longer  and 
taken  chances  on  plaintiff's  life  while  red  tape  was 
being  unwound  in  the  matter  of  securing  the  services 
of  a  physician.    The  testimony  concerning  plaintiff's 
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condition  indicates  that  Dr.  Bollman's  services  were  in- 
voked none  too  soon. 

There  is  no  rule  for  the  construction  of  this  species 
of  contracts  different  from  the  rules  that  apply  gen- 
erally to  all  contracts.  So  far  as  the  defendant  is 
concerned,  it  is  in  writing  and  hy  its  terms  the  defend- 
ant promised  absolutely  to  furnish  plaintiff  the  ser- 
vices of  its  physician  in  case  of  sickness  or  injury.  It 
was  not  a  contract  to  furnish  the  services  of  its 
physician  in  the  event  he  could  be  reached  or  was 
available,  but  to  furnish  his  medical  services  when 
needed.  It  was  not  a  charity  service,  such  as  figures 
in  some  of  the  cases  cited  by  counsel  for  defendant; 
neither  was  it  a  contract  to  administer  a  trust  fund 
for  the  benefit  of  persons  subscribing  thereto,  which 
is  described  in  other  cases  cited.  It  was  a  plain  open 
agreement  that  in  consideration  of  75  cents  per  month 
paid  by  the  employee,  the  employer  would  furnish  him 
the  services  of  its  physician  when  needed.  It  is  not 
probable  that  the  sum  paid  by  employee  would  exceed 
the  cost  of  the  service  to  be  rendered,  but  such  a  con- 
dition is  possible  and  in  that  case  or  in  any  case,  the 
amounts  paid  by  the  employees  went  directly  into  the 
treasury  of  the  company  and  was  as  much  its  money 
as  the  cash  it  received  for  lumber.  None  of  the  Oregon 
cases  cited  are  hostile  to  this  doctrine. 

In  Miller  v.  Beaver  Hill  Coal  Co.,  48  Or.  136  (85  Pac. 
502),  it  appeared  that  the  defendant  company  retained 
from  the  wages  of  its  employees  the  sum  of  $1.50  a 
month  **for  the  hospital^'  and  had  a  hospital  at  its 
mine.  Mr.  Chief  Justice  Bean,  after  stating  the  tes- 
timony, said: 

**We  are  of  the  opinion  it  falls  short  of  proving  a 
contract  by  the  defendant  to  provide  the  plaintiff  with 
necessary  medical  and  surgical  attendance  in  case  of 
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injury.  It  merely  shows  that  a  certain  sum  each 
month  was  contributed  by  the  plaintiff  and  his  fellow 
employees,  or  exacted  by  the  company,  for  the  support 
and  maintenance  of  a  hospital  for  the  use  of  the  em- 
ployees. There  is  no  evidence  that  any  statement  or 
promise  was  made  by  the  defendant  to  the  plaintiff,  or 
any  of  its  employees,  as  to  the  object  and  purpose  of 
the  contribution  or  the  benefit  they  would  receive  there- 
from, other  than  it  was  for  hospital  purposes.  The 
transaction,  therefore,  under  the  testimony,  consti- 
tuted in  law  nothing  more  than  a  subscription  by  the 
plaintiff  and  the  other  employees  for  charitable  pur- 
pose of  maintaining  a  hospital,  where  they  could  obtain 
such  medical  attendance  and  hospital  accommodations 
as  the  fund  thus  subscribed  would  afford.  *' 

In  the  case  at  bar  the  contract  supplies  the  very 
element  necessary  to  justify  a  recovery,  which  was 
lacking  in  the  case  cited,  namely:  a  promise  on  the 
part  of  the  company  collecting  the  money  to  furnish 
the  services. 

In  Jackson  v.  Pacific  Coasft  Condensed  MUk  Co.,  61 
Or.  158  (120  Pac.  1,  37  L.  B.  A.  (N.  S.)  757),  the  con- 
tract  of  employment  was  as  follows : 

'*  George  Jackson,  No.  54,  enters  the  employ  of  the 
Pacific  Coast  Condensed  Milk  Co.  as  gen'l  help,  to  be 
rated  at  15^  per  hour  from  June  9, 1908 ;  50^  per  month 
to  be  deducted  for  Hospital  Fund.  Payment  for  each 
month's  labor  to  be  made  on  the  12th  day  of  the  fol- 
lowing month.    I  agree  to  the  above. 

*  *  ( Signed )     George  Jackson. 
^^H.  H.  Steward,  Supf 

It  was  held  this  created  a  liability  on  the  part  of 
the  defendant  to  the  extent  of  the  fund  on  hand.  This 
conclusion  would  seem  to  follow  naturally  from  the 
very  terms  of  the  agreement. 

It  is  useless  to  discuss  further  the  decisions  of  courts 
of  other  jurisdictions.    They  vary  as  the  terms  of  the 

87 
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agreements  vary,  and  are  not  at  all  harmonious  even 
where  the  agreements  are  the  same.  We  do  not  wish 
to  be  understood  as  holding  that  under  all  circum- 
stances it  is  obligatory  upon  the  employer  to  have  a 
physician  at  hand  at  the  very  hour  or  minute  his  ser- 
vices are  required,  or  be  responsible  for  the  services 
of  some  other  physician  which  the  employee  may 
secure.  The  right  to  apply  to  another  physician  must 
depend  upon  the  circumstances  and  the  urgency  of  the 
case.  A  man  with  a  boil  upon  his  person  might  rea- 
sonably wait  for  a  day  for  the  service  of  a  doctor, 
while  one  suffering  from  a  severe  attack  of  appen- 
dicitis would  be  rash  to  wait  a  single  hour.  The  *  *  rule 
of  reason"  applies  here,  as  in  all  cases  of  a  similar 
character. 

The  defendant  in  effect  undertook  that  it  would  fur- 
nish the  services  of  its  physician  when  needed.  It  did 
not  and  could  not  furnish  such  services  by  reason  of 
the  fact  that  the  physician  was  away  and  not  imme- 
diately available.  The  plaintiff  used  what  the  jury 
found  was  reasonable  diligence  to  get  him  and  failing 
to  do  this,  employed  and  paid  another  physician  to 
do  his  work.  To  say  that  having  bought  and  paid  the 
company  for  this  service  in  advance,  he  should  be  re- 
quired to  pay  for  it  a  second  time  and  stand  the  loss, 
because  the  company  was  not  in  a  position  to  furnish 
it,  would  not  be  just  and  would  be  to  apply  to  this  con- 
tract a  rule  not  applied  to  other  contracts.  A  con- 
tracts with  B  to  deliver  to  him  when  he  shall  require 
it,  100  bushels  of  wheat  and  B  pays  for  the  wheat. 
When  B  requires  the  wheat  it  is  found  that  A's  granary 
has  been  destroyed  and  he  has  no  wheat  on  hand  with 
which  to  fulfill  his  contract.  Whereupon  B's  demand 
being  urgent  he  buys  it  elsewhere.  Shall  he  not  have 
compensation  from  A  for  this  second  outlay?    Surely. 
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A  restaurant-keeper  contracts  to  furnish  a  customer 
with  three  meals  a  day  for  a  week  and  takes  his  pay 
in  advance.  His  employees  strike  and  he  finds  him- 
self at  the  middle  of  the  week  unable  to  furnish  the 
meals.  Must  the  customer  go  hungry  until  the  strike 
is  settled  or  the  restaurant-keeper  gets  new  help  under 
penalty  of  losing  what  he  has  already  paid  if  he  eats 
at  some  other  place?  A  hundred  similar  examples  of 
every-day  occurrences  might  be  cited  to  illustrate  the 
argument. 

5.  While  a  contract  for  a  consideration  to  furnish  one 
medical  attention  in  the  future  is  not  technically  one  of 
insurance^  it  has  many  features  in  common  with  that 
species  of  contracts.  Where  it  holds  out  a  particular 
person  to  its  employees  as  its  physician,  and  such 
employee  uses  reasonable  diligence  to  secure  his  ser- 
vices, finds  him  absent  and  after  waiting  a  reasonable 
length  of  time  for  his  return  employs  and  pays  some 
other  person  to  perform  the  services  which  the  em- 
ployer contracted  that  the  employee  should  receive  at 
the  hands  of  its  surgeon,  it  is  fair  and  just  that  such 
services  should  be  paid  for  by  the  party  who  for  a  con- 
sideration guaranteed  that  they  should  be  rendered 
by  a  person  employed  by  it,  and  we  so  hold. 

6.  Another  assignment  of  error  relates  to  the  admis- 
sion on  rebuttal  testimony  by  another  employee  of  de- 
fendant which  was  to  the  effect  that  upon  several  occa- 
sions when  injured  in  the  course  of  his  employment,  he 
had  gone  to  Dr.  Starbuck^s  office  and  found  him  absent, 
and  was  not  directed  to  apply  to  any  other  physician 
for  relief.  This  testimony  was,  we  think,  properly 
admitted.  Dr.  Starbuck,  as  a  witness  for  the  defend- 
ant, testified  that  he  kept  an  attendant  at  his  office  who 
in  his  absence  made  all  arrangements  for  the  proper 
treatment  of   patients   applying   therefor.    It  would 
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seem  clearly  competent  to  show  by  testimony  of  the 
character  indicated  that  such  custom  had  not  always 
been  observed :  Hunt  v.  Lowell  Gas  Light  Co.,  3  Allen 
(85  Mass.),  418;  Hudson  v.  Houser,  123  Ind.  309  (24 
N.  E.  243). 

7.  Another  assignment  relates  to  the  admission  of  cer- 
tain testimony  of  Mrs.  Crites  as  to  what  occurred  be- 
tween her  and  Mrs.  Starbuck  upon  the  occasions  when 
she  inquired  for  the  doctor  at  the  family  residence. 
Upon  redirect  examination  counsel  for  plaintiff  asked 
witness  the  following  question:  ** During  this  conver- 
sation to  which  counsel  referred  on  cross-examination, 
that  you. had  with  some  one  at  Dr.  Starbuck 's  resi- 
dence, was  there  any  directions  given  to  you  as  to  what 
should  be  done  during  his  absence?*'  To  which  the 
witness  answered  **No.*'  Counsel  for  defendant 
moved  to  strike  out  the  answer  but  the  court  overruled 
the  motion,  saying  that  he  would  admit  it  as  having 
a  bearing  upon  the  diligence  used  by  plaintiff  to  as- 
certain the  whereabouts  of  Dr.  Starbuck.  It  is  difficult 
to  see  that  it  had  any  such  bearing  and  it  is  equally 
difficult  to  see,  taking  into  consideration  the  answer 
given,  how  it  could  possibly  have  prejudiced  defend- 
ant's case.  If  error  at  all  it  was  harmless  and  the 
judgment  should  not  be  reversed  on  account  thereof. 

Taken  as  a  whole  we  are  of  the  opinion  the  case  was 
fairly  tried  and  the  verdict  and  judgment  such  as 
should  have  been  rendered.    The  judgment  is  affirmed. 

Affirmed. 

Mr.  Justice  Bean,  Mr.  Justice  Harris  and  Mr.  Jus- 
tice Benson  concur. 
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Argaed  on  demurrer  Noyember  7,  petitioner  diseliftrged  Peeember  27, 

1917. 

HALL  V.  JOHNSON.* 

(169  Pae.  515.) 
Municipal  Oorporatioii8—Ordiiiaiioe»— Validity.  • 

1.  A  nmnicipal  ordinance  directed  against  eonspiraeies  to  injure 
trade,  business  or  commerce,  and  providing  a  penalty  for  violation 
thereof,  has  no  extramural  effect,  is  not  invalid  on  the  ground  that  it 
is  not  local,  special  and  municipal  legislation. 

Municipal  Corporationa— Ordinances— Bnlea  of  Evidence— Validity. 

2.  While  the  legislature  maj  declare  that  certain  evidentiary  facts 
shall  be  prima  fade  evidence,  such  facts  must  have  some  direct  and 
logical  tendency  to  prove  the  antecedent  fact,  hence  a  municipal  ordi- 
nance declaring  that  if  any  person  shall  alone,  or  in  company  with 
others,  loiter  or  parade  back  and  forth  in  front  of  or  cause  any  other 
person  or  persons  to  loiter  or  parade  back  and  forth  in  front  of,  or  in 
the  vicinity  of,  any  store,  factory,  works  or  place  of  business,  or  in 
front  of,  or  in  the  vicinity  of,  the  home  of  any  person  connected  with, 
employed  in  or  seeking  employment  in  any  such  store,  etc.,  such  con- 
duct shall  be  prima  facie  evidence  of  a  conspiracy  to  injure  the  trade, 
business  or  commerce  of  the  proprietor  of  the  store,  etc.,  thus  pa- 
trolled, is  invalid,  because  the  acts  have  no  tendency  to  prove  a  con- 
spiracy to  injure  the  commerce  or  trade  of  any  person. 

Ckmstitntional  Law— Ordinances— "Oonapiracy  to  Injure  Trade,  Busi- 
ness or  Commerce" — "Strikes" — "Boycott" — "Picketing/' 

8.  A  municipal  ordinance  defined  conspiracies  to  injure  trade,  busi- 
ness or  commerce  as  any  combination  or  agreement  between  two  or 
more  persons  not  to  buy  from  or  sell  to,  or  have  dealings  with  any 
person  or  persons,  or  to  induce  or  attempt  to  induce  other  persons  not 
to  buy  from  or  have  dealings  with  any  person  or  persons,  etc.,  for  the 
purpose  or  with  the  intent  to  compel  or  force  employment  or  discharge 
from  his  employment.  The  ordinance  further  declared  that  if  any 
person  alone  or  in  company  with  others  shall  carry  or  display,  or  cause 
to  be  carried  or  displayed,  print  or  circulate,  or  cause  to  be  printed 
or  circulated,  any  banner,  sign,  etc.,  which  by  its  terms  directly  or 
indirectly  induces  or  attempts  to  induce  others  not  to  buy  from  or  sell 
to  or  have  dealings  with  any  designated  person,  or  shall  loiter  or 
parade  back  and  forth,  or  cause  any  person  or  persons  to  loiter  or 
parade  back  and  forth,  in  front  of,  or  in  the  vicinity  of,  any  store, 
etc.,  such  conduct  shall  be  prima  fade  evidence  of  a  conspiracy  to  in- 
jure the  trade  or  business  of  the  person  or  persons  referred  to  by  the 
banner,  etc.,  or  whose  property  is  thus  patrolled.  A  "strike''  is  defined 
as  the  act  of  a  body  of  workmen  employed  by  the  same  master  in  stop- 
ping work  all  together  at  a  prearranged  'time,  and  refusing  to  continue 
until  some  concession  is  granted  by  the  employer,  while  a  "hoycoiV 
is  defined  as  a  combination  to  cause  a  loss  to  one  person  by  coercing 
others  against  their  will  to  withdraw  from  him  their  business  inter- 
course, by  threats  that  unless  others  do  so,  the  combination  will  cause 

'Authorities  discussing  the  legality  of  picketing  are  collated  in  notes 
in  4  Ifc  B.  A.  (N.  S.)  302;  50  L.  B.  A.  (K.  S.)  412. 

On  lawfulness  of  boycott  by  other  tiian  labor  union,  see  note  in  33 
Lk  &  A.  (H.  S.)  1034.  Bbportes. 
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similar  loss  to  them.  Held,  that  the  ordinance,  even  though  valid  as 
applied  to  "picketing/'  which  is  defined  as  posting  members  of  a  trade 
union  on  a  strike  at  all  the  approaches  to  works  for  the  purpose  of  ob- 
serving or  reporting  the  workmen  going  to  or  coming  from  the  works, 
and  of  using  such  influence  as  may  be  in  their  power  to  prevent  the 
workmen  from  accepting  work  there,  it  is  invalid  in  depriving  work- 
men of  their  right  to  strike  en  masse;  that  right  having  been  recog- 
nized for  manj  years. 

[As  to  strikes  and  strikers,  and  what  is  unlawful  interference  or 
intimidation,  see  note  in  01  Am.  St.  Bep.  706.] 

Criminal  Law— Prohibition— Nature  of  Acts  Which  caa  be  Prohibited. 

4.  It  is  fundamentally  true  that  whatever  may  be  enjoined  by  a 
court  of  equity  may  by  legislation  be  declared  malum  prohibitum. 

Original  proceeding  in  Supreme  Court. 

Petition  by  Earl  Hall  against  N.  F.  Johnson,  as 
Chief  of  Police  of  the  City  of  Portland,  for  a  writ  of 
habeas  corpus.  Hearing  upon  demurrer  to  the  peti- 
tion and  plaintiff  discharged.  The  facts  involved  are 
set  forth  in  the  opinion  of  the  court.  Petitioner  dis- 
charged. 

For  the  plaintiff  there  was  a  brief  with  oral  argu- 
ments by  Mr.  W.  S.  Uren  and  Mr.  Charles  E.  S.  Wood. 

For  defendant  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Waiter  P.  La  Roche,  City  Attorney,  and 
Mr.  Stanley  Myers,  Deputy  City  Attorney. 

As  amicus  curiae  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  Harold  M.  Saury er. 

In  Banc.  Mb.  Justice  Benson  delivered  the  opinion 
of  the  court 

This  is  an  original  proceeding  based  upon  petition 
for  a  writ  of  habeas  corpus.  The  petitioner  was  con- 
victed in  the  municipal  court  of  the  City  of  Portland 
of  a  violation  of  an  ordinance  which  j^eads  as  follows : 

**  Ordinance  No.  33033. 

**An  ordinance  defining  conspiracies  to  injure  trade, 
business  or  commerce,  and  providing  a  penalty  for  the 
violation  thereof. 
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*'The  City  of  Portland  does  ordain  as  follows: 

"Be  it  enacted  by  the  people  of  the  City  of  Portland 
as  follows : 

"Section  1.  A  conspiracy  to  injure  the  trade,  busi- 
ness or  commerce  of  any  person  doing  business  in  the 
City  of  Portland  is  hereby  defined  as  any  combination 
of,  or  agreement  between,  two  or  more  persons : 

"  (a)  Not  to  buy  from,  or  to  sell  to,  or  have  dealings 
with,  any  person  or  persons  in  the  City  of  Portland ; 
or  "(b)  To  induce,  or  attempt  to  induce,  others  not 
to  buy  from,  sell  to,  or  have  dealings  with,  any 
person  or  persons  in  the  City  of  Portland ;  for  the  pur- 
pose or  with  the  intent  to  prevent  any  person  from 
employing  any  person,  or  for  the  purpose  or  with  the 
intent  to  compel  or  force  any  person  to  employ  or  dis- 
charge from  his  employment  anyone,  or  to  compel  or 
force  any  person  to  alter  his  mode  of  carrying  on  his 
business,  or  to  limit  or  increase  the  number  of  his 
employees,  or  their  rate  of  wages  or  their  time  of 
service. 

*  *  Section  2.  It  shall  be  unlawful  for  any  person  to 
enter  into,  assist  or  participate  in  any  conspiracy 
to  injure  the  trade,  business  or  commerce  of  any  per- 
son doing  business  in  the  City  of  Portland,  and  upon 
conviction  of  a  violation  of  this  ordinance  in  the  Mu- 
nicipal Court  of  the  City  of  Portland,  such  persons 
shall  pay  a  fine  of  not  less  than  ten  dollars  nor  more 
than  five  hundred  dollars,  or  be  imprisoned  in  the  city 
jail  for  not  less  than  five  days  nor  more  than  six 
months,  or  shall  be  both  fined  and  imprisoned. 

"Section  3.  If  any  person  shall,  alone  or  in  com- 
pany with  others : 

"  (a)  Carry  or  display,  or  cause  to  be  carried  or  dis- 
played, print  or  circulate,  or  cause  to  be  printed  or 
circulated  any  banner,  sign,  transparency,  writing, 
printing,  dodger,  card,  notice,  sticker,  button  or  sash, 
which  by  its  terms  or  appearance,  directly  or  indirectly 
induces  or  attempts  to  induce  others  not  to  buy  from, 
sell  to,  or  have  dealings  with,  any  designated  person 
or  persons  doing  business  in  the  City  of  Portland ;  or 
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**  (b)  Loiter  or  parade  back  and  forth,  or  cause  any 
other  person  or  persons  to  loiter  or  parade  back  and 
forth  in  front  of  or  in  the  vicinity  of  any  store,  factory, 
works  or  place  of  business  in  the  City  of  Portland, 
or  in  front  of  or  in  the  vicinity  of  the  home  of  any 
person  in  the  City  of  Portland  connected  with,  em- 
ployed in,  or  seeking  employment  in,  any  such  store', 
factory,  works  or  place  of  business ;  such  conduct  shall 
be  prima  facie  .evidence  of  a  conspiracy  to  injure  the 
trade,  business  or  commerce  of  the  person  or  persons 
designated  or  referred  to  by  or  in  any  such  banner, 
sign,  transparency,  writing,  printing,  dodger,  card, 
notice,  sticker,  button  or  sash  or  of  a  conspiracy  to 
injure  the  trade,  business  or  commerce  of  the  proprie- 
tor of  the  store,  factory,  works,  or  place  of  business, 
whose  premises  or  home,  or  the  home  of  whose  em- 
ployees or  of  those  seeking  employment  in  his  store, 
factory,  works  or  place  of  business,  shall  have  been 
thus  patrolled,  and  shall  also  be  prima  fade  evidence 
of  participation  in  such  conspiracy  by  the  person  so 
conducting  himself. 

**  Section  4.  The  words  *any  person  doing  business 
in  the  City  of  Portland,'  *any  person,'  *  anyone'  and 
*  proprietor'  whenever  used  herein,  shall  include  the 
plural  as  well  as  the  singular,  individuals  of  either  sex, 
and  also  any  partnership,  association,  domestic  or  for- 
eign corporation  or  joint  stock  company. ' ' 

1,  2.  The  questions  presented  for  our  consideration 
involve  the  validity  of  the  ordinance  under  which  the 
petitioner  is  imprisoned.  An  analysis  of  the  ordi- 
nance discloses  that  it  consists  of:  (1)  A  definition 
of  what  is  to  be  deemed  to  constitute  a  conspiracy  to 
injure  the  trade,  business  or  commerce  of  any  person 
doing  business  in  the  City  of  Portland;  (2)  declaring 
such  conspiracy  a  crime  and  fixing  the  punishment; 
(3)  enumerating  certain  acts  the  performance  of  any 
one  of  which  is  to  be  prima  facie  evidence  of  such  a 
conspiracy.    It  will  be  at  once  noted  that  this  legisla- 
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tion  in  effect  makes  it  unlawful  for  workmen  to  strike, 
or  to  solicit  others  to  strike,  or  to  solicit  others  from 
accepting  employment  from  any  person  doing  business 
in  the  City  of  Portland.  By  Section  3,  picketing  is 
made  prima  facie  evidence  of  the  substantial  offense. 
It  is  urged  that  this  is  not  local,  special  and  municipal 
legislation  within  the  terms  of  the  state  Constitution, 
but  we  are  unable  to  concede  this  point,  since  its  influ- 
ence is  limited  to  the  municipality  by  which  it  was  en- 
acted and  it  could  not  in  any  event  have  an  extramural 
effect.  It  is  contended  that  it  is  an  attempt  by  a  local 
law  to  regulate  the  practice  in  courts  of  justice,  in 
setting  aside  the  legal  presumption  of  innocence,  by 
declaring  what  evidence  shall  be  proof  of  guilt,  without 
regard  to  whether  such  evidence  satisfies  the  court 
or  jury  beyond  a  reasonable  doubt  that  the  accused 
is  guilty.  This  point  is  of  course  aimed  at  Section  3 
of  the  act.  There  are  a  few  authorities  which  appear 
to  support  this  contention,  but  the  great  weight  of 
authority  is  opposed  to  it,  and  this  court  has  definitely 
adopted  the  other  view.  In  a  case  recently  decided 
by  this  court,  Elliott  v.  Tillamook  County,  86  Or.  427 
(168  Pac.  77),  Mr.  Justice  Moobb  says: 

"The  legislature  in  prescribing  rules  governing  the 
trial  of  civil  causes,  may  enact  that  certain  resulting 
evidentiary  facts  related  to,  and  having  a  tendency 
to  establish  the  existence  of  some  preceding  fact  can 
properly  declare  that  the  subsequent  fact  affords  prima 
facie  evidence  of  the  antecedent  fact,  and  such  enact- 
ment will  be  upheld,  notwithstanding  the  burden  of 
proof  is  thereby  shifted  to  the  adverse  party,  since  he 
is  not  concluded  thereby,  but  may  introduce  evidence 
tending  to  rebut  the  disputable  presumption  thereby 
created. ' ' 

Again,  in  State  v.  Randolph,  85  Or.  172  (166  Pac. 
555),  a  criminal  case,  Mr.  Justice  Harris  says: 
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**No  additional  force  is  given  to  the  contention  of 
the  defendant  when  it  is  argued  that  the  act  of  1915 
changes  prior  rules  of  evidence.  The  state  has  the 
power  to  alter  rules  of  evidence.  Stated  in  general 
terms,  the  accepted  rule  is  that  a  person  does  not  have 
a  vested  right  in  a  rule  of  evidence ;  and  therefore  the 
legislature  has  power  to  alter  or  create  any  rule  of 
evidence  so  long  as  it  leaves  a  party  a  fair  opportunity 
to  establish  his  case  or  defense,  and  give  in  evidence 
all  the  facts  legitimately  bearing  on  tihe  issues  in  the 
cause. ' ' 

The  following  cases  sustain  the  doctrine:  State  v. 
Hamilton,  80  Or.  562  (157  Pac.  796) ;  State  v.  Kline, 
50  Or.  426  (93  Pac.  237) ;  State  v.  Fisher,  53  Or.  38 
(98  Pac.  713).  However,  the  power  of  the  law-making 
body  is  limited  in  this  respect,  in  that  the  facts  de- 
clared to  be  prima  facie  evidence  must  have  some 
direct  and  logical  tendency  to  prove  the  antecedent 
fact,  and  when  subjected  to  this  test,  it  will  be  seen 
that  subdivision  (b)  of  Section  3  of  the  ordinance 
under  consideration  is  subject  to  the  criticism  that, 
standing  alone,  the  acts  there  recited  have  no  logical 
tendency  to  prove  the  crime  defined  in  the  preceding 
sections  and  this  paragraph  is  therefore  invalid. 

3.  It  is  next  urged  that  the  ordinance  is  unconstitu- 
tional because  it  is  an  unreasonable  invasion  of  per- 
sonal liberty  and  private  rights,  and  is  in  conflict  with 
the  well-defined  public  policy  of  this  state  and  of  the 
United  States,  and  this  contention  presents  the  serious 
question  for  our  consideration.  This  legislation  was 
frequently  referred  to  in  the  argument  as  an  **anti- 
picketing  ordinance,  *'  but  we  must  not  lose  sight  of 
the  fact  that  it  is  very  much  more  than  that.  Dis- 
regarding the  structural  character  of  the  enactment, 
and  seeking  for  its  purpose  and  import,  we  observe 
that  it  is  so  designed  as  to  prohibit  strikes,  boycotts 
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and  picketing.  The  sense  in  which  we  shall  use  the 
word  "strike'*  herein  is  found  in  Black's  Law  Diction- 
ary in  these  words : 

**The  act  of  a  body  of  workmen  employed  by  the 
same  master,  in  stopping  work  all  together  at  a  pre- 
arranged time,  and  refusing  to  continue  until  higher 
wages  or  shorter  time,  or  some  other  concession  is 
granted  to  them  by  the  employer. ' ' 

A  *' boycott''  has  been  defined  as: 

**A  combination  to  cause  a  loss  to  one  person  by  co- 
ercing others  against  their  will  to  withdraw  from  him 
their  beneficial  business  intercourse,  by  threats  that 
unless  those  others  do  so,  the  combination  will  cause 
similar  loss  to  them,  or  by  the  use  of  such  means  as 
the  infliction  of  bodily  harm  on  them,  or  such  intimi- 
dation as  will  put  them  in  fear  of  bodily  harm":  Mar- 
tin, Modem  Law  of  Labor  Unions,  §  67. 

Probably  as  fair  a  definition  of  "picketing"  as  may 
be  found  is  that  in  Black's  Law  Dictionary: 

"Picketing,  by  members  of  a  trade  union  on  strike, 
consists  in  posting  members  at  all  the  approaches  to 
the  works  struck  against,  for  the  purpose  of  observing 
and  reporting  the  workmen  going  to  or  coming  from 
the  works,  and  of  using  such  influence  as  may  be  in 
their  power  to  prevent  the  workmen  from  accepting 
work  there." 

These  definitions  justify  our  statement  that  the  or- 
dinance is  designed  to  prevent  all  three.  We  direct 
our  attention  particularly  to  the  strike  feature.  Sub- 
sections a  and  b  of  Section  1  denounce  any  agreement 
between  two  or  more  persons 

"not  to  buy  from,  sell  to,  or  have  dealings  with,  any 
person  or  persons  in  the  city  of  Portland ;  or  to  induce, 
or  attempt  to  induce,  others  not  to  buy  from,  sell  to, 
or  have  dealings  with,  any  person  or  persons  in  the 
city  of  Portland;  for  the  purpose  or  with  the  intent 
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to  prevent  any  person  from  employing  any  person,  or 
for  the  purpose  or  with  the  intent  to  compel  or  force 
any  person  to  employ  or  discharge  from  his  employ- 
ment anyone,  or  to  compel  or  force  any  person  to  alter 
his  mode  of  carrying  on  his  business,  or  to  limit  or 
increase  the  number  of  his  employees,  or  their  rate 
of  wages  or  their  time  of  service. ' ' 

An  agreement  not  to  have  dealings  with  a  person  is 
involved  in  a  combination  of  workingmen,  acting  in 
concert,  to  quit  their  employment,  and  such  action 
constitutes  a  strike.  That  such  is  the  interpretation 
placed  upon  the  language  of  the  act  by  the  defendant 
city,  is  manifest  upon  reading  the  charging  part  of 
the  complaint  in  the  instant  case  which  reads  thus : 

''The  said  defendant  Earl  Hall,  on  the  29  day  of 
September,  1917,  in  the  city  aforesaid,  did  willfully 
and  unlawfully  enter  into,  assist  and  participate  in  a 
conspiracy  to  injure  the  business  of  Willamette  Iron 
&  Steel  Works,  a  corporation  doing  business  in  Port- 
land, Oregon,  as  follows,  to  wit:  Said  defendant  did 
then  and  there  enter  into  a  combination  or  agreement 
with  Alex  B.  Larson,  W.  L.  Martin  and  Arthur  Ulch 
to  induce  or  attempt  to  induce  others  not  to  have  any 
dealings  with  said  corporation  for  the  purpose  and 
with  the  intent  to  compel  said  corporation  to  alter  its 
mode  of  doing  business,  said  defendant  then  and  there 
agreeing  and  combining  with  said  Alex  B.  Larson, 
W.  L.  Martin  and  Arthur  XJlch  to  induce  and  attempt 
to  induce,  by  picketing  said  corporation,  the  employees 
of  said  corporation  who  are  not  members  of  a  labor 
union  organization  to  quit  work  for  and  not  to  have 
dealings  with  said  corporation  and  to  join  said  defend- 
ant as  members  of  a  voluntary  unincorporated  labor 
union  organization,  and  to  continue  to  refuse  to  work 
for  or  to  have  dealings  with  said  corporation  until  it 
shall  agree  to  make  such  concessions  concerning  wages, 
hours,  working  conditions  and  grievances  generally 
as  will  be  acceptable  to  the  workers  and  members  of 
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said  labor  union  organization,  the  present  mode  of 
carrying  on  business  by  such  corporation  being  to  re- 
fuse to  receive  or  consider  any  such  questions  or  con- 
troversies concerning  wages,  hours  of  labor,  working 
conditions  or  other  grievances  with  any  person  or  per- 
sons as  representatives  of  a  labor  union  organization 
within  the  corporate  limits  of  said  City  of  Portland, 
Oregon,  whereby  the  peace  and  quiet  of  said  city  was 
disturbed  contrary  to  the  ordinance  in  such  case  made 
and  provided.'* 

The  question  presented  is:  Can  a  municipality,  in 
the  exercise  of  its  police  power,  enact  legislation  de- 
claring the  act  of  striking  to  be  criminal.  The  prob- 
lem before  us  is  not  at  all  a  new  one.  Indeed,  it  is  as 
old  as  the  endless  struggle  between  the  employer  and 
the  employee.  Legislatures  as  well  as  courts  have 
sought  to  solve  it,  and  with  varying  success.  In  1875 
the  Parliament  of  England  enacted  an  affirmative  stat- 
ute declaring  that  an  agreement  or  combination  by 
two  or  more  persons  to  do  or  procure  to  be  done  any 
act  in  contemplation  or  furtherance  of  a  trade  dispute 
between  employer  and  workmen  is  not  to  be  indicts 
able  as  a  conspiracy,  if  such  act  committed  by  one 
person  would  not  be  punishable  as  a  crime.  The  same 
legislation  has  been  substantially  adopted  by  twelve 
of  our  own  states :  California  Penal  Code,  581 ;  Colo- 
rado, Revised  Statutes,  Section  3924;  Maryland,  Sec- 
tion 33,  Art.  XXVTI,  Pub.  Gen.  Laws;  Minnesota, 
Section  4868,  Revised  Laws;  Nevada,  Section  6801, 
Revised  Laws ;  New  Jersey,  Compiled  Statutes,  p.  3051 ; 
New  York,  Section  582,  Consolidated  Laws;  N.  Dak. 
Revised  Codes  of  1905,  Section  8770 ;  Oklahoma,  Sec- 
tion 3764,  Revised  Laws;  Pennsylvania  Digest,  484 
and  2017;  Texas,  Arts.  5244  and  5245,  Revised  Civ. 
Stats. ;  W.  Virginia,  Chap.  78,  Acts  of  1907.  Twenty 
states,  including  Oregon,  have  statutes  declaring  it  a 
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crime  to  use  force,  threats,  or  intimidation  in  connec- 
tion with  labor  disputes.  Our  attention  has  not  been 
called  to  nor  have  we  found  a  case  wherein  a  munici- 
pality other  than  the  City  of  Portland  had  legislated 
upon  the  subject.  The  63d  Congress,  in  1914,  passed 
an  act  providing  that  no  restraining  order  should 
hereafter  be  granted  by  any  court  of  the  United  States 
which  should  prohibit  any  person  or  persons,  singly 
or  in  concert,  from  quitting  their  employment  or  peace- 
ably persuading  others  to  do  so. 

The  ordinance  which  we  are  now  considering  is  the 
only  one  we  have  been  able  to  discover  which  seeks  to 
prevent  workmen  from  quitting  their  employment  in 
a  body.  Neither  have  we  been  able  to  discover  a  case 
in  any  state  in  the  Union  which  holds  that  such  con- 
certed withdrawal  from  employment  is  either  unlawful 
per  se  or  that  it  may  be  enjoined.  It  will  not  be  dis- 
puted that  every  workman  has  an  absolute  right,  in 
the  absence  of  contract,  to  quit  his  employment  when 
he  pleases  and  that  the  employer  has  the  reciprocal 
right  to  discharge  a  workman  in  like  manner.  The 
fact  that  a  number  of  workmen  exercise  this  right  in 
common  cannot,  we  think,  make  the  act  criminal.  Such 
a  contention  is  opposed  to  the  spirit  of  our  laws  and 
form  of  government.  It  is  contrary  to  the  public 
policy  of  the  nation  as  expressed  in  its  statutes  and 
the  decisions  of  the  courts.  It  is  true  that  there  was 
a  time  when  the  courts  of  England  held  that  an  agree- 
ment of  workmen  to  quit  work  in  a  body  for  the  pur- 
pose of  securing  better  wages  or  improved  conditions 
for  labor,  was  a  criminal  conspiracy  at  common  law, 
but  this  attitude  may  well  be  considered  to  have  been 
a  survival  of  the  spirit  which  existed  when  Gurth,  the 
Saxon  swine-herd,  wore  an  iron  collar  riveted  about 
his  neck,  and  more  than  forty  years  ago  the  English 
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Parliament  repudiated  this  doctrine  by  an  affirmative 
statute.  The  act  of  quitting  employment  in  a  body  can- 
not, in  itself,  involve  any  question  of  the  public  peace, 
health,  or  safety,  unless  it  be  complicated  with  some 
other  problem  as  in  time  of  war,  and  in  such  an  emer- 
gency the  problem  is  shifted  to  the  state  or  federal 
government.  In  this  particular,  then,  the  ordinance 
is  unreasonable  and  void  as  against  public  policy  as 
disclosed  in  legislation,  and  the  decisions  of  both  state 
and  federal  courts. 

However,  we  do  not  wish  to  be  understood  as  hold- 
ing that  if  the  legislation  had  been  in  fact  what  it  has 
been  called — an  anti-picketing  ordinance — ^that  it 
would  have  been  necessarily  invalid.  The  question  of 
peaceable  picketing  is  one  that  has  been  discussed 
frequently  and  for  many  years  past,  by  the  courts. 
The  judicial  opinions  have  been  conflicting,  and  it  is 
difficult  to  determine  accurately  where  the  weight  of 
authority  falls.  All  the  authorities  agree  that  picket- 
ing accompanied  by  threats,  force  and  intimidation, 
is  unlawful.  Many  courts  have  held  that  peaceable 
picketing  is  not  illegal,  while  many  others  have  held, 
and  we  think,  with  reason,  that  there  can  be  no  such 
thing  as  **  peaceable ' '  picketing.  In  Pierce  v.  Stable- 
men's Union,  156  Cal.  70  (103  Pac.  324),  this  view  is 
expressed  thus : 

*'A  picket,  in  its  very  nature,  tends  to  accomplish 
these  very  things.  It  tends  and  is  designed  by  physi- 
cal intimidation,  to  deter  other  men  from  seeking 
employment  in  the  places  vacated  by  the  strikers. 
It  tends  and  is  designed  to  drive  business  away  from 
the  boycotted  place,  not  by  the  legitimate  methods  of 
persuasion,  but  by  the  illegitimate  means  of  physical 
intimidation  and  fear.  Crowds  naturally  collect,  dis- 
turbances of  the  peace  are  always  imminent  and  of 
frequent  occurrence.    Many  peaceful  citizens,  men  and 
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women,  are  always  deterred  by  physical  trepidation 
from  entering  places  of  business  so  under  a  boycott 
patrol.  It  is  idle  to  split  hairs  upon  so  plain  a  propo- 
sition and  to  say  that  the  picket  may  consist  of  nothing 
more  than  a  single  individual  peacefully  endeavoring 
by  persuasion  to  prevent  customers  from  entering  the 
boycotted  place.  The  plain  facts  are  always  at  vari- 
ance with  such  refinements  of  reason.  * ' 

The  same  view  is  expressed  in  Barnes  &  Co.  v.  Chi- 
cago Typographical  Union,  232  111.  424  (83  N.  E.  940, 
13  Ann.  Cas.  54, 14  L.  B.  A.  (N.  S.)  1018),  as  follows: 

*  *  There  have  been  a  few  cases  where  it  was  held  that 
picketing  by  a  labor  union  of  a  place  of  business  is 
not  necessarily  imlawful  if  the  pickets  are  peaceful 
and  well  behaved;  but,  if  the  watching  and  besetting 
of  the  workmen  is  carried  to  such  a  length  as  to  con- 
stitute an  annoyance  to  them  or  their  employer,  it 
becomes  unlawful.  But  manifestly  that  is  not  a  safe 
rule,  and  furnishes  no  fixed  or  certain  standard  of 
what  is  lawful  or  unlawful.  Any  picket  line  must 
result  in  annoyance  both  to  the  employer  and  the 
workmen,  no  matter  what  is  said  or  done,  and  to  say 
that  the  court  is  to  determine  by  the  degree  of  annoy- 
ance whether  it  shall  be  stopped  or  not  would  furnish 
no  guide,  but  leave  the  question  to  the  individual  mo- 
tions or  bias  of  the  particular  judge.  To  picket  the 
complainant's  premises  was  in  itself  an  act  of  intimi- 
dation and  an  unwarrantable  interference  with  their 
rights.*' 

In  a  very  recent  case,  St.  Germain  v.  Bakery  d  Con- 
fectionery Workers*  Union  (Wash.),  166  Pac.  665,  the 
Supreme  Court  of  the  State  of  Washington  has 
adopted  this  view,  and  in  an  able  and  extended  discus- 
sion has  abundantly  justified  its  position.  A  particu- 
larly clear  summary  of  the  approved  doctrine  in  that 
case  is  voiced  in  the  luminous  concurring  opinion  of 
Mr.  Justice  Chadwick,  in  which,  after  quoting  exten- 
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sively  from  the  case  of  Jones  v.  Leslie,  61  Wash.  107 
(112  Pac.  81,  Ann.  Cas.  1912B,  1158, 48  L.  B.  A.  (N.  S.) 
893),  he  says: 

**That  statement  of  the  law  is  enough  to  close  this 
controversy.  Picketing  is  notice  to  the  world  that 
organized  labor  has  blacklisted  an  employer.  If  it  be 
wrong  for  the  employer  to  take  from  the  one  who 
labors  his  capital,  which  is  his  right  to  offer  his  ser- 
vices in  the  market  of  labor,  it  is  equally  as  wrong  for 
the  laborer,  acting  either  individually  or  collectively, 
whether  by  peaceful  or  violent  methods  (for  experience 
teaches  us  that  either  way  invites  breaches  of  the 
peace),  to  take  from  the  employer  the  right  to  pursue 
his  business  unrestrained,  so  long  as  he  does  not  vio- 
late the  law  of  the  land.  The  gist  of  the  case  does  not 
lie  in  the  manner  in  which  either  side  proceeds  to  re- 
dress its  wrongs,  but  the  test  is  to  be  found  in  answer 
to  the  question  whether  under  any  set  of  circumstances 
a  court  of  equity  should  affirm  the  ex  parte  judgment 
of  a  person  or  body  of  men  acting  extrajudicially,  and 
put  in  his  hand,  or  their  hands,  whether  employer  or 
employee,  a  roving  commission  to  go  out  and  redress 
a  wrong,  either  real  or  fancied,  in  their  own  way.'' 

4.  It  is  true  that  all  of  these  are  chancery  cases 
wherein  an  injunction  was  sought,  but  it  is  funda- 
mentally true  that  whatever  may  be  enjoined  by  a  court 
of  equity  may  by  legislation  be  declared  malum  pro- 
hibitum. 

The  ordinance,  however,  not  only  denounces  picket- 
ing, but  includes  voluntary  abandonment  of  employ- 
ment by  workmen  acting  together,  and  the  two  are  so 
woven  together  as  to  make  the  entire  act  void. 

It  follows  that  the  petitioner  must  be  discharged 
from  custody  and  it  is  so  ordered. 

Pbtitionbb  Dischabgbd. 

87  Or — • 
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DEEBY    V.    UNITED     STATES    FIDELITY    & 

GUARANTY  CO.* 

(169  Pac.  500.) 

States — Contracts— Bight  of  Surety  to  Fulfill  Contract. 

1.  It  was  the  manifest  right  of  the  suretj  of  a  contractor  to  install 
plumbing  in  certain  buildings  for  the  state  to  fulfill  the  contract  on 
its  principal's  default. 

Eyidence— Prasomptlona — ^Elnowledge   of  Law— Kno^i^fldge  of  Bond 
Containing  Statatory  Condition. 

2.  The  law  imputes  to  a  bank,  which  lent  money  to  a  contractor 
with  the  state  to  install  plumbing  in  certain  buildings,  knowledge  of 
the  contractor's  bond  containing  the  statutory  condition  that  the  con- 
tractor should  promptly  make  payments  to  all  persons  supplying  labor 
or  materials. 

Evidence— Bight  of  Surety  to  Perform  Contract — Notice  to  Bank. 

3.  As  a  matter  of  law,  a  bank  which  lent  money  to  a  contractor 
with  the  state  to  install  plumbing  in  its  buildings  was  charged  with 
notice  of  the  right  of  the  contractor's  surety  to  take  up  and  perform 
the  contract  on  the  contractor's  default  and  to  be  subrogated  to  all 
the  rights  of  the  state  as  against  him,  including  the  application  of 
the  reserve  percentages  to  cover  the  consequences  of  his  failure. 

Eyidence— ^Presumption — ^Knowledge  of  Law  and  Consequences — Com- 
pliance With  Statute. 

4«  By  operation  of  law,  notice  was  imparted  to  a  bank,  which  lent 
money  to  a  contractor  with  Uie  state  to  install  plumbing  in  its  build- 
ings, of  what  was  required  by  the  statute  as  to  the  contractor's  giv- 
ing bond,  and  of  what  it  might  have  learned  by  inquiring  of  the  state's 
officers,  i.  e.,  that  a  bond  had  been  given,  so  that  the  surety  making 
good  the  contractor's  default  would  succeed  to  all  its  rights  and  be 
subrogated  to  the  state's  remedies  to  work  out  its  reimbursement,  all 
in  preference  to  one  holding  a  demand  against  the  contractor  for 
money  lent  to  him. 

Subrogation — Surety— Privity  of  Contract. 

5.  There  was  no  privity  of  contract  between  a  bank  lending  money 
to  a  contractor  with  the  state  to  install  plumbing  in  its  buildings  and 
the  state,  as  there  was  between  the  contractor's  surety  and  the  state; 
the  bank  having  no  right,  like  the  surety,  to  finish  the  work  on  the 
contractor's  default  with  the  resulting  right  of  subrogation. 

*0n  right  of  sureties  on  contractor's  bond,  who  perform  contract 
on  abandonment  by  contractor,  to  moneys  unpaid  on  contract  as  against 
the  assignee  or  creditors  of  contractor,  see  note  in  14  L.  B.  A.  (N.  S.) 
457. 

On  implied  power  to  incorporate  in  contract  for  public  work  or  in 
contractor's  bond  the  requirement  that  the  contractor  shall  pay  laborers 
and  materialmen,  see  notes  in  11  L.  B.  A.  (N.  S.)  1028,  and  46  L.  B.  A. 
(N.  &)  825.  Bcpoam. 
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Snlxrogfttloft— Bight  of  Surety  to  Perf onn  on  Principal's  Dof aolt— 
Effect— Exdnsioii  of  General  Creditor. 

6.  On  account  of  the  elementarj  right  of  the  sarety  of  a  contractor 
with  the  state  to  install  plnmbing  in  buildings  to  perform  the  contract 
on  the  contractor's  default,  when  it  did  so  it  was  entitled  to  all  the 
benefits  coming  to  the  contractor  under  the  contract,  and  to  be  sub- 
rogated to  all  the  rights  of  the  state  respecting  reserve  percentages 
as  a  lever  with  which  to  enforce  performance;  Slk  to  the  exclusion  of 
a  bank  and  general  creditor. 

[As  to  the  right  of  subrogation,  see  note  in  99  Am.  St.  Sep. 
474.) 

Bankruptcy— Bights  of  Trustee  Against  Bankrupt's  Surety. 

7.  Likewise,  the  contractor's  trustee  in  bankruptcy  was  postponed 
to  the  rights  of  the  surety,  since  the  trustee  takes  nothing  his  bank- 
rupt does  not  take. 

States— Surety  for  Contractor  With  State — ^Performance  of  Contract 
on  Principal's  Default— Bight  to  Settte  Accounts  With  SUte  Au- 
ditor—SUtnte. 

8.  When  a  contractor  with  the  state  to  install  plumbing  in  build- 
ings abandoned  the  work  and  his  surety  took  his  place  and  performed, 
the  surety  was  entitled  to  settle  its  accounts  and  liability  under  the 
contracts  and  bonds  with  the  state  through  its  constitutional  auditor, 
the  Secretary  of  State,  pursuant  to  Laws  of  1913,  page  607,  prescrib- 
ing such  officer's  duties  with  relation  to  the  examination  and  deter- 
mination of  dums. 

States — Surety  on  Contract  With  State— Application  for  Settlement 
After  Perf ormance— ^Bifi^t  of  Secretary  of  State. 

9.  When  the  surety  of  a  contractor  with  the  state  to  install  plumb- 
ing in  its  buildings  had  finished  the  work  on  the  contractor's  default, 
and  applied  to  the  Secretary  of  State  for  settlement,  he  had  a  right 
to  inquire,  not  only  whether  the  surety  had  finished  the  work,  but  had 
complied  with  its  bonds  and  paid  persons  supplying  the  contractor 
with  labor  and  material  for  which  they  had  not  been  paid. 

Bvidence— Presumption — ^Performance  of  Ofllcial  Duty. 

10.  There  is  a  presumption  that  an  official  duty  has  been  regularly 
performed. 

States— Decision  of  Auditor— Absence  of  Evidence  to  Controvert. 

11.  The  decision  of  the  state's  auditing  officer,  the  Secretary  of 
State,  as  to  the  correctness  of  the  claim  of  the  surety  for  a  contractor 
with  the  state  which  has  performed  on  the  contractor's  default,  is  only 
prima  fade  correct,  and  may  be  disputed;  but,  where  nothing  appears 
to  controvert  the  auditor's  decision,  it  must  control,  it  not  being 
enough  to  cast  doubts  on  the  oral  testimony  by  mere  cross-examina- 
tion. 

Bankruptcy — ^Burden  of  Proof — ^Attack  on  Accounting  by  Trustee. 

12.  If  the  trustee  in  bankruptcy  of  a  contractor  with  the  state  to 
install  plumbing  in  buildings,  and  the  bank  which  lent  the  contractor 
money,  would  overturn  the  accounting  had  by  the  surety  for  the  con- 
tractor with  the  Secretary  of  State,  supported  by  competent  testimony, 
they  must  show  the  account  is  erroneous,  and  specify  wherein  it  is  at 
fault 
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From  Marion :  William  Galloway,  Judge. 
Department  1.     Statement  by  Mb.  Justice  Burnett. 

This  is  a  suit  by  F.  N.  Derby  as  trustee  in  bank- 
ruptcy for  W.  H.  Rogers,  doing  business  under  the 
name  of  Eogers  Plumbing  &  Heating  Company, 
against  the  United  States  Fidelity  &  Guaranty  Com- 
pany, the  United  States  National  Bank  and  the  Board 
of  State  Fair  Directors.  The  directors  do  not  appear 
to  have  been  served  or  to  have  made  any  appearance 
in  the  case.  For  convenience  the  plaintiff  will  be  des- 
ignated as  trustee,  the  United  States  Fidelity  &  Guar- 
anty Company  will  be  called  the  company  and  the 
United  States  National  Bank  will  be  known  as  the 
bank. 

The  substance  of  the  complaint  is  that  Rogers  en- 
tered into  contracts  with  the  state  for  installation  of 
plumbing  in  three  certain  buildings  in  connection  with 
each  of  which  he  gave  a  bond  to  the  state  with  the  com- 
pany as  surety  conditioned  as  follows: 

**Now  therefore,  if  the  said  principal,  Rogers 
Plumbing  &  Heating  Company,  shall  faithfully  per- 
form and  execute  said  contract  in  full  conformance 
with  the  terms  thereof  and  to  the  satisfaction  of  the 
state  architect,  and  shall  faithfully  perform  all  of  the 
obligations  of  such  contract,  and  shall  promptly  make 
payments  to  all  persons  supplying  said  principal  with 
labor  and  materials  for  any  portion  of  the  work  pro- 
vided for  in  said  contract,  and  shall  hold  the  state 
harmless  against  any  liens  of  whatsoever  nature  that 
may  arise  in  course  of  the  construction  of  the  same, 
then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect." 

The  first  contract  was  dated  December  4,  1913,  for 
an  armory  building  at  Eoseburg,  Oregon,  at  the  price 
of  $4,140.  The  next  was  for  the  Exhibits  Building  at 
the  Oregon  State  Fair  Grounds  at  the  contract  price 
of  $2,111,  and  the  last  was  one  dated  June  3, 1914,  for 


Dec.  1917.]     Derby  v.  United  Statbs  P.  &  Q.  Co.  37 

the  Feeble  Minded  Institution  at  the  price  of  $737.60. 
The  only  thing  in  the  complaint  relating  to  the  bank 
is  the  following  allegation  admitted  by  the  bank : 

**That  shortly  after  the  execution  of  the  second  con- 
tract herein  referred  to,  to- wit:  the  said  contract  be- 
tween the  said  W.  H.  Eogers  and  the  State  of  Oregon, 
pertaining  to  the  installation  of  the  said  plumbing  in 
the  Exhibits  Building  at  the  Oregon  State  Fair 
Ground,  the  said  W.  H.  Eogers  assigned  to  the  de- 
fendant the  United  States  National  Bank,  all  sums  of 
money  due  and  owing  from  the  State  of  Oregon  to  said 
W.  H.  Eogers  under  and  by  virtue  of  the  said  con- 
tract as  the  same  should  be  fulfilled,  and  as  said  money 
should  become  due. ' ' 

It  is  stated  that  Eogers  entered  upon  the  perform- 
ance of  the  three  contracts  and  after  he  had  partly 
completed  them  he  defaulted  and 

**  thereafter  the  said  United  States  Fidelity  &  Guar- 
anty Company,  defendant  herein,  as  surety  on  said 
bond  aforesaid,  undertook  the  completion  of  said  con- 
tracts and  did  thereafter  complete  the  same. ' ' 

The  plaintiff  also  avers: 

*'That  when  the  said  contracts  were  so  completed 
by  the  said  United  States  Fidelity  and  Guaranty  Com- 
pany, said  defendant  collected  from  the  State  of  Ore- 
gon the  balance  due  from  said  state  upon  the  contracts 
as  aforesaid,  including  the  amounts  which  had  been 
earned  by  the  said  W.  H.  Eogers  prior  to  the  time  of 
his  default  and  for  which  he  had  not  been  paid,  save 
and  except  the  s.um  of  $1,511.60,  which  said  sum  has 
been  ordered  paid  to  the  said  defendant  United  States 
Fidelity  &  Guaranty  Company  which  is  still  held  by 
the  Board  of  State  Fair  Directors.*' 

Stating  in  substance  that  he  has  no  means  of  know- 
ing the  amount  of  labor  or  material  furnished  by 
Eogers  prior  to  his  default,  and  that  the  company  used 
certain  material  belonging  to  the  contractor  which  was 
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on  handy  the  exact  amonnt  of  which  was  nnknown  to 
the  trustee,  he  demands  an  accounting  from  the  com- 
pany. The  bank  admits  the  execution  of  the  agree- 
ment for  work  at  the  Fair  Grounds  and  of  the  surety 
bond  accompanying  it  and  the  assignment  to  it  by 
Bogers  of  the  money  that  might  become  due  to  him 
under  that  contract.  Otherwise  it  traverses  the  most 
of  the  complaint  in  material  particulars.  It  states 
that  when  Rogers  began  performance  of  the  contract 
for  the  building  at  the  Fair  Grounds  he  applied  to  it 
for  money  to  enable  him  to  purchase  material  and  pay 
wages  necessary  for  the  execution  of  the  work,  and 
that  he  delivered  to  the  bank  the  following  writing : 

**Ben  W.  Olcott,  Secretary  of  State, 
*' Salem,  Oregon. 

**You  are  hereby  authorized  and  instructed  to  re- 
tain and  pay  over  to  the  United  States  National  Bank 
of  Salem,  Oregon,  any  moneys  that  may  be  due  or  be- 
come due  on  any  contract  for  furnishing  of  materials 
entering  into  a  building  now  being  constructed  on  the 
State  Fair  Grounds,  under  contract  entered  into  by  me 
with  the  State  of  Oregon. 

*'We  authorize  and  empower  said  United  States 
National  Bank  to  act  as  our  agent  and  in  our  name  and 
stead  to  sign,  receipt  for  and  receive  any  warrant 
which  may  hereafter  be  drawn  on  the  Tteasury  of  the 
State  of  Oregon  in  payment  of  any  of  our  warrants 
when  paid  by  the  State  Treasurer. 

**BooBBS  Plumbing  &  Heating  Co., 
''By  W.H.  Rogers. 

"The  foregoing  duplicate  order  ^the  original  of 
which  is  on  file  in  the  office  of  Ben  W.  Olcott,  Secre- 
tary of  State)  is  given  to  secure  any  indebtedness  in- 
curred by  us  heretofore  or  that  may  be  incurred  in  the 
future  to  the  United  States  National  Bank,  of  Salem, 
Oregon. 
**  Dated  at  Salem,  Oregon,  May  26,  1914. 

''BoGEBS  Plumbing  &  Heating  Co., 
**By  W.  H.  BoGBBS." 
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It  counts  upon  this  writing  as  an  assignment  of  all 
money  to  become  due  to  Rogers  on  the  Fair  Grounds 
contract  and  says  that  on  the  faith  thereof  it  made 
sundry  advances  to  him  amounting  to  $1,500  which  he 
used  in  the  purchase  of  material  and  payment  of  labor 
in  the  performance  of  that  job  and  for  which  he  gave 
his  notes  to  the  bank  no  part  of  which  has  been  paid 
except  two  amounts  stated.  The  prayer  of  the  bank  is 
to  the  effect  that  the  company  take  no  right  or  inter- 
est in  any  of  the  money  due  on  the  contract  and  for  its 
costs  and  disbursements. 

After  denying  all  the  complaint  except  as  stated  in 
its  answer,  the  company  alleges  in  substance  as  to 
each  contract  that  it  gave  the  undertaking  mentioned 
with  the  condition  already  quoted ;  that  at  the  time  of 
the  execution  of  each  contract  and  its  bond,  Rogers 
covenanted  and  agreed  with  the  company  to  indemnify 
it  and  save  it  harmless  against  all  loss,  cost  and  dam- 
age that  might  accrue  to  it  whether  by  reason  of  his 
act,  default  or  neglect  or  on  account  of  claims  made 
in  connection  with  the  bond  and  agreed  to  repay  the 
company  all  such  loss ;  and  that  on  the  date  of  execu- 
tion of  the  contract  and  undertaking,  for  the  better 
protection  of  the  company,  Rogers  assigned,  trans- 
ferred and  conveyed  to  the  company  all  his  right,  title 
and  interest  in  and  to  all  tools,  plant,  equipment  and 
materials  of  every  nature  and  description  that  he 
might  then  or  thereafter  have  upon  the  work  includ- 
ing also  all  materials  purchased  for  or  chargeable  to 
the  contract  wherever  situated;  and  further  agreed 
that  as  of  the  date  of  the  application  for  the  bond  the 
company  should  as  his  surety  be  subrogated  to  all  his 
rights,  privileges  and  profits  as  principal,  and  did  as 
of  that  date  assign,  transfer  and  convey  to  the  com- 
pany all  the  deferred  payments  and  retained  percent- 
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ages  and  any  and  all  moneys  and  profits  that  might 
become  due  and  payable  to  him  at  the  time  of  his 
breach  or  default  or  that  might  thereafter  become  due 
and  payable  to  him  on  account  of  such  contract  or  on 
account  of  extra  work  or  materials  supplied  in  con- 
nection therewith,  and  that  all  such  moneys  should  be 
the  sole  property  of  the  company  to  be  by  it  credited 
upon  any  cost,  charge  or  expense  sustained  or  in- 
curred by  it  under  its  bond  of  suretyship.  The  com- 
pany's answer  states  as  to  every  contract  that  it  en- 
tered upon  the  work  for  the  purpose  of  finishing  it 
after  the  default  of  Rogers,  discharged  his  unpaid 
liabilities  for  labor  and  materials,  and  completed  the 
undertaking  at  a  loss  to  itself  in  an  amount  stated  for 
each  building.  The  company  also  traverses  the  an- 
swer of  the  bank.  The  Circuit  Court  heard  the  case 
and  decreed  in  substance  that  the  company  pay  to  the 
trustee  $825.05,  and  to  the  bank  $1,034.37,  together 
with  the  costs  and  disbursements  of  each.  -The  com- 
pany appeals.  Eeversed.     Suit  Dismissed. 

For  appellant,  United  States  Fidelity  &  Guaranty 
Company,  there  was  a  brief  over  the  names  of  Mr. 
John  Bayne  and  Messrs.  Beach,  Simon  <&  Nelson,  with 
an  oral  argument  by  Mr.  Bayne. 

For  respondent,  F.  N.  Derby,  there  was  a  brief  over 
the  names  of  Mr.  Walter  C.  Winslow  and  Mr.  Robin 
D.  Day,  with  an  oral  argument  by  Mr.  Winslow. 

For  respondent,  United  States  National  Bank  (of 
Salem,  Oregon),  there  was  a  brief  over  the  name  of 
Messrs.  Carson  &  Brown,  with  an  oral  argument  by 
Mr.  John  H.  Carson. 

m 

No  appearance  for  respondents,  the  Board  of  State 
Fair  Directors. 
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Mb.  Justigb  Burnett  delivered  the  opinion  of  the 
court. 

1-4.  It  is  stated  by  the  complaint  and  although  form- 
ally denied  on  information  and  belief  by  the  bank,  it  is 
not  contested  that  the  company  entered  upon  and  com- 
pleted the  three  contracts  after  the  default  of  Rogers. 
It  first  will  be  necessary  to  settle  the  matter  of  prior- 
ity between  the  company  and  the  bank.  The  former 
was  the  surety  of  Rogers,  undertaking  in  each  in- 
stance not  only  that  he  would  perform  all  the  obliga- 
tions of  the  contract  but  also  that  he  should  promptly 
make  payments  to  all  persons  supplying  him  with 
labor  or  materials  for  any  portion  of  the  work  re- 
quired. The  bank  did  not  occupy  the  position  of 
surety.  It  loaned  money  to  Rogers  and  became  only 
his  general  creditor.  There  is  no  proof  that  the  cash 
which  the  bank  advanced  went  into  the  Fair  Grounds 
building  and  even  if  there  were,  its  payment  is  not 
covered  b^  the  statutory  bond.  It  is  provided  in  sub- 
stance by  Chapter  27,  Laws  of  1913,  p.  59,  that  the 
contractor  in  instances  like  those  described  in  these 
proceedings 

**  shall  be  required  before  commencing  such  work,  to 
execute  the  usual  penal  bond  with  good  and  sufficient 
sureties,  with  the  additional  obligations  that  such  con- 
tractor or  contractors  shall  promptly  make  payments 
to  all  persons  supplying  him  or  them  labor  or  mate- 
rials for  any  prosecution  of  the  work  provided  for  in 
such  contracts." 

The  agreement  between  the  state  and  Rogers  stipu- 
lated in  each  instance  for  the  retention  of  20  per  cent 
of  the  contract  price  until  the  entire  completion  of  the 
work,  the  other  80  per  cent  to  be  paid  proportionately 
at  different  stages  of  its  progress.  It  was  the  mani- 
fest right  of  the  surety  to  fulfill  the  contract  on  the 
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default  of  its  principal.  Whatever  right  it  had  to  the 
lund  reserved  under  the  contract  is  coeval  with  the 
execution  of  the  bond  and  the  signing  of  the  building 
agreement,  both  instruments  being  part  of  the  same 
transaction.  The  bank  knew  that  the  contract  was 
with  the  state.  The  law  imputes  to  it  a  knowledge 
of  the  bond  containing  the  statutory  condition.  As  a 
matter  of  law  it  was  charged  with  notice  of  the  right 
of  the  surety  to  take  up  and  perform  the  contract  in 
place  of  Eogers  on  his  default  and  be  subrogated  to 
all  the  rights  of  the  state  as  against  him  including  the 
application  of  the  reserved  percentages  to  cover  the 
consequences  of  his  failure.  This  position  is  forti- 
fied by  the  plea  of  the  company  proved  by  the  docu- 
ments signed  by  Rogers  as  part  of  the  transaction 
whereby  he  transferred  to  it  as  Ms  surety  all  money 
of  every  sort  payable  to  him  under  the  contract. 
That  assignment  was  only  declaratory  of  the  right  the 
law  gave  to  the  surety.  This  is  further  strengthened 
by  the  allegation  which  the  bank  admits  to  the  effect 
that  the  assignment  to  it  of  the  money  took  place 
shortly  after  the  execution  of  the  Fair  Grounds  con- 
tract; while  the  proof  shows  that  the  assignment  to 
the  company  was  made  as  part  of  the  execution  of  the 
contract.  It  is  not  a  question  as  between  two  differ- 
ent assignees  of  the  same  chose  in  action  each  igno- 
rant of  the  other's  claim  to  it  where  it  might  be  con- 
tended that  the  one  first  giving  notice  to  the  person 
owing  the  debt  that  it  had  been  transferred  would  be 
entitled  to  collect  it.  By  operation  of  law  notice  was 
imparted  to  the  bank  of  what  is  required  by  the  stat- 
ute and  what  it  might  have  learned  in  fact  by  inquiry 
of  the  oflScers  of  the  state,  namely,  that  a  bond  had 
been  given  with  the  consequence  arising  from  the 
situation  that  the  surety  making  good  the  default 
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would  sncceed  to  all  the  rights  of  the  contractor  and 
be  subrogated  to  the  remedies  of  the  state  to  work 
out  its  reimbursement,  all  in  preference  to  one  hold- 
ing a  demand  against  the  contractor  for  money  loaned 
to  him.  Within  the  terms  of  this  admitted  allega- 
tion of  the  writing  set  forth  in  the  answer  of  the  bank 
it  was  evidently  contemplated  by  it  and  Rogers  that 
the  bank  should  receive  the  money  due  to  him  and  not 
to  his  surety  as  the  contract  was  fulfilled  by  him  and 
not  by  the  company. 

5.  There  was  no  privity  of  contract  between  the  bank 
and  the  state  as  there  was  between  ihe  surety  and  the 
state.  The  bank  had  no  right  like  the  company  to  step 
in  and  finish  the  work  with  the  resulting  right  of  sub- 
rogation. A  leading  cas^  under  a  statute  like  ours 
is  Henningsen  v.  United  States  Fidelity  S  Gxiaranty 
Co.,  208  U.  S.  404  (52  L.  Ed.  547,  28  Sup.  Ct.  Rep.  389). 
As  in  the  present  instance  a  bank  had  loaned  money 
to  a  contractor  and  he  assigned  to  it  the  money  com- 
ing to  him  under  his  agreement ;  but  he  afterwards  de- 
faulted and  his  surety  was  compelled  to  finish  his  job. 
Mr.  Justice  Bbbweb  discusses  all  the  features  of  the 
case  and  concludes  the  matter  by  approval  of  the  fol- 
lowing language  of  the  Circuit  Court  of  Appeals : 

**  Whatever  equity,  if  any,  the  bank  had  to  the  fund 
in  question  arose  solely  by  reason  of  the  loans  it  made 
to  Henningsen.  Henningsen 's  surety  was,  upon  ele- 
mentary principles,  entitled  to  assert  the  equitable 
doctrine  of  subrogation.  But  it  is  equally  clear  that 
the  bank  was  not  for  it  was  a  mere  volunteer  and  under 
no  legal  obligation  to  loan  its  money. ' ' 

6,  7.  The  following  authorities  are  to  the  same  effect : 
Title,  Guaranty  &  Surety  Co.  v.  Butcher,  203  Fed.  167 ; 
Illinois  Surety  Go.  v.  City  of  Galion,  211  Fed.  161 ;  In 
re  Scofield  Co.,  215  Fed.  45  (131  C.  C.  A.  353) ;  In  re 
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P.  McGarry  S  Son,  240  Fed.  400.  In  Wehrung  v.  Den- 
ham,  42  Or.  386,  392  (71  Pac.  133),  this  court  held  that 
retained  payments  constitute  a  fund  for  the  protec- 
tion of  the  surety.  It  is  plain,  therefore,  that  on  ac- 
count of  the  elementary  right  of  the  surety  to  enter 
upon  and  perform  the  contract  in  which  its  principal 
has  made  default  it  is  entitled  to  all  the  benefits  com- 
ing to  him  under  the  contract  and  to  be  subrogated  to 
all  the  rights  of  the  state  respecting  the  reserved  per- 
centages as  a  lever  with  which  to  enforce  perform- 
ance,  all  to  the  exclusion  of  the  bank  which  occupies 
only  the  position  of  general  creditor.  This  same  prin- 
ciple also  postpones  the  trustee  who  takes  nothing  his 
bankrupt  could  not  take. 

8.  We  pass,  therefore,  to  the  question  of  whether  the 
company  has  shown  a  right  to  retain  the  moneys  in 
question.  That  it  finished  the  works  is  not  disputed- 
That  it  was  liable  to  liquidate  the  unpaid  claims 
against  Rogers  for  material  and  labor  is  nominated  in 
the  bond  it  gave.  When  he  abandoned  the  work  the 
company  took  his  place  and  having  finished  the  un- 
dertakings it  was  entitled  to  settle  its  accounts  and 
its  liability  under  the  contracts  and  bonds  with  the 
State  of  Oregon  through  its  constitutional  auditor,  the 
Secretary  of  State.  Under  the  provisions  of  Chapter 
314,  Laws  1913,  that  officer  is  required 

**to  examine  and  determine  the  claim  of  all  persons, 
firms  or  corporations  against  the  state,  in  cases  where 
provisions  for  the  payment  thereof  shall  have  been 
made  by  law,  *  *  and  to  draw  a  warrant  upon  the 
treasury  for  the  same*';  provided,  **that  no  claim  be 
allowed  and  no  warrant  drawn  until  services  have 
actually  been  rendered,  or  goods,  wares,  merchandise 
or  other  articles  have  actually  been  delivered  to  and 
received  by  the  state  or  its  duly  authorized  agenf 
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9-12.  The  very  essence  of  the  complaint  and  of  the 
answer  of  the  bank  is  that  the  company  has  collected 
money  from  the  state  on  these  contracts  and  that  is 
conceded.  When  the  company  had  finished  the  work 
and  applied  to  the  Secretary  of  State  for  settlement 
he  had  a  right  to  inquire  not  only  whether  the  surety 
had  finished  the  work  but  also  whether  it  had  complied 
with  the  terms  of  its  bond  and  had  caused  payment 
to  be  made  to  persons  supplying  its  principal  with 
labor  an(l  material  for  which  they  had  not  received 
compensation.  It  is  presumed  that  official  duty  has 
been  regularly  performed.  In  the  absence  of  any 
other  showing,  therefore,  we  must  assume  that  the 
auditing  officer  of  the  state  inquired  and  found  that 
the  labor  and  materials  had  been  furnished  and  used 
in  the  construction  of  these  several  state  buildings  and 
that  the  surety  perforce  had  paid  for  them.  Under 
the  pleadings,  therefore,  a  prima  facie  case  appears 
iQ  favor  of  the  company  to  the  effect  that  it  is  rightly 
in  possession  of  the  money  which  it  received  in  the 
settlement  of  its  accounts  with  the  state  for  lawfully 
it  could  not  have  obtained  it  otherwise.  In  addition 
to  this  the  testimony  of  workmen  actually  engaged  on 
the  jobs  shows  that  materials  described  in  the  bills 
rendered  to  the  company  by  various  tradesmen  and 
laborers  were  actually  employed  in  the  construction 
of  the  buildings.  The  only  attack  upon  this  oral  tes- 
timony is  by  way  of  cross-examination  and  the  utmost 
shown  thereby  is  that  some  of  the  witnesses  who  claim 
to  have  shipped  materials  to  the  contractor  for  the 
firms  they  represent  could  not  say  of  their  own  knowl- 
edge that  they  actually  saw  the  shipments  delivered 
on  the  ground  or  that  the  identical  material  went  into 
the  construction  of  the  buildings.  This  is  only  nega- 
tive in  value  and  does  not  impeach  in  any  way  the 
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prima  facie  case  made  on  the  pleadings  that  the  Secre- 
tary of  State  ascertained  in  his  official  capacity  that 
the  materials  and  labor  had  been  furnished  and  paid 
for  by  the  company.  It  is  true  as  pointed  out  in  effect 
in  such  cases  as  State  v.  Brown,  10  Or.  215 ,  ShattucJc 
V.  Kincaid,  31  Or.  379  (49  Pac.  758) ,  and  Gibson  v. 
Kay,  68  Or.  589  (137  Pac.  864),  and  other  like  cases, 
that  the  decision  of  an  auditing  officer  is  only  prima 
facie  correct  and  that  it  may  be  disputed ;  but  where, 
as  in  this  instance,  nothing  appears  to  controvert  the 
decision  of  the  auditor  it  must  control  the  decision  of 
the  issue  presei  ted.  It  is  not  enough  to  cast  doubts 
upon  the  oral  testimony  by  mere  cross-examination. 
If  the  plaintiff  and  the  bank  would  overturn  the  ac- 
counting had  with  the  Secretary  of  State,  supported 
as  it  is  by  competent  testimony  given  at  the  hearing 
of  this  case,  they  must  show  that  the  account  is  errone- 
ous and  specify  wherein  it  is  at  fault. 

The  conclusion  of  the  whole  matter  is  that  by  virtue 
of  its  relation  of  suretyship  to  the  original  contractor 
the  company  is  entitled  to  precedence  over  the  bank 
which  occupies  the  position  of  a  general  creditor  and 
the  trustee  in  bankruptcy  who  takes  only  what  Eogers 
would  have  taken  had  the  different  enterprises  been 
carried  forward  to  completion  under  his  management ; 
and  further,  that  there  is  nothing  here  to  dispute  the 
prim^a  facie  correctness  of  the  audit  of  the  state's 
officer  when  it  settled  with  the  company. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
suit  is  dismissed  with  costs  and  disbursements  in 
favor  of  the  company  and  against  the  plaintiff  and 
the  bank.  Bbvebsed.    Suit  Dismissed. 

Mb.  Chief  Justice  MoBbtob  and  Mb.  Justice  Beit- 
son  concur. 
Mb.  Justice  Habbis  concurs  in  the  result 
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Argned  December  11,  modified  December  27,  1917. 

ELLIOTT  V.  CITY  OF  PORTLAND.* 

(169  Pae.  504.) 

Mimiclpftl  Corporatloiis— OoUectton  of  Special  AwMwments  —  Sato  of 
Irfttid. 

1.  TTiider  the  Portland  Charter,  the  city  may  collect  a  reassessment 
for  a  public  improvement  by  a  city  treasurer's  sale  instead  of  enforc- 
ing the  judgment  confirming  the  reassessment  by  execution. 

Mnnicipal  Corporations  —  Aaaessment  for  Public  ImproYeme&ts  —  III- 
terest 

2.  Portland  Charter,  Section  400,  authorising  reassessments  for 
public  improvements,  provides  tiiat  interest  thereon,  from  the  date  of 
delinquency  of  the  original  assessment,  may  be  added  at  the  discretion 
of  the  council.  Section  407  provides  that  the  docket  of  city  liens  is  a 
public  writing,  and  that  from  the  date  of  the  entries  therein  of  an 
assessment,  the  sum  as  entered  is  a  tax  levied  and  a  lien  upon  the 
property,  and  that  the  sum  entered  shall  be  due  and  payable  from 
the  date  of  such  entry,  and  if  not  paid  within  ten  days  shall  be  deemed 
delinquent  and  bear  interest  at  tne  legal  rate.  Section  401  provides 
that  any  person  who  has  filed  objections  to  a  reassessment,  which  have 
not  been  satisfied  by  the  council,  may  appeal  to  the  Circuit  Court. 
Held,  that  interest  on  a  reassessment  from  the  date  of  the  delinquency 
of  the  original  assessment  cannot  be  collected,  where  the  reassessment 
ordinance  contains  no  provision  for  interest,  and  where  an  appeal  is 
taken  from  the  reassessment  to  the  Circuit  Court  and  then  to  tne  Su- 
preme Court,  the  assessment  does  not  bear  interest  until  ten  days  after 
the  judgment  of  the  Circuit  Court,  confirming  it,  becomes  final  by  the 
filing  of  the  mandate  from  the  Supreme  Court. 

Mnniclpai  Corporatioiui—- Assessment  for  Public  Improvements — Bo- 
Tlew. 

3.  An  appeal  to  the  Circuit  Court,  under  Portland  Charter,  Section 
401,  from  a  reassessment  for  a  public  improvement,  transfers  the 
assessment  proceeding,  as  to  those  parties  who  appeal,  to  the  Circuit 
Court. 

Mnnicipal  Corporations— Assessment  for  Public  ImproToments — Sale — 
Costs  and  Expenses. 

4.  Where  appeals  were  taken,  under  Portland  Charter,  Section  401, 
from  a  reassessment  for  a  public  improvement,  the  assessments  against 
the  property  of  those  who  appealed  were  not  delinquent,  while  the 
appeals  were  pending,  and  no  valid  sale  of  the  property  could  be  made, 
though  the  property  owners  did  not  take  measures  to  stay  proceedings 
under  the  reassessment  ordinance,'  and  the  cost  of  advertising  the 
property  on  attempted  sales  could  not  be  collected  from  the  property 
owners  under  Section  412,  providing  that  each  piece  of  land  shall  be 
sold  for  a  sum  equal,  but  not  exceeding  the  unpaid  assessment,  and  the 
interest  and  cost  of  advertising  and  sale. 

*On  the  question  of  implied  right  to  interest  on  taxes  or  assessment 
for  public  improvement^  see  note  in  6  I^  B.  A.  QK,  S.)  694. 

Bbpgbteb, 
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Municipal  0«irporatlozui— AflBMsment  for  Public  Imfroveme&tJi-^an- 
cellation  of  Illegal  Itema. 

5.  Where  a  city  was  about  to  sell  property  for  the  purpose  of  col- 
lecting a  reassessment  for  a  public  improvement,  and  was  claiming  tbe 
right  to  collect  interest  and  expenses,  which  it  was  not  entitled  to 
collect,  the  property  owners  had  no  remedy  at  law  affording  them  ade- 
quate relief,  and  equity  would  lend  its  aid  to  cancel  the  illegal  items 
on  the  docket  of  Hens. 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

This  is  a  suit  by  W.  C.  Elliott,  Geo.  A.  Young  and 
Nellie  E.  Young,  F.  J.  Shuldt,  W.  D.  Helene,  U.  G. 
Love,  J.  R.  Criger,  E.  V.  Deickworth,  E.  C.  Brown 
and  S.  A.  Brown,  G.  H.  Austin  and  L.  G.  Austin, 
D.  D.  Ogle  and  Tillie  V.  Ogle,  C.  I.  Snyder,  S.  E. 
Snyder,  Otto  and  Anna  Svoboda,  Ida  Bush,  Charles 
Lomerine,  J.  G.  Mann,  John  Simon,  Fred  West,  L.  L. 
Mallett,  C.  A.  Ames  and  E.  F.  Ames,  H.  B.  Blue,  Grace 
L.  Finley,  L.  G.  Brazen,  Alfred  Carlberg,  Magnus 
Carlquist,  J.  C.  and  L.  J.  Winfield,  C.  L.  Olsen,  C.  J. 
Engberg,  Mary  A.  Smith,  W.  C.  Lindsey,  Julia  L. 
Euble,  Sarah  A.  Nolta,  Bessie  Smith,  H.  A.  Ruble, 
John  P.  McDonough,  S.  W.  and  W.  M.  Sawyer,  H.  F. 
Liebermann,  E.  S.  Leigh,  Ira  D.  Baker,  Oscar  Brie- 
thaupt,  Luke  Stoneman,  A.  F.  Swenson,  A.  E.  Oberg, 
John  Tiemey,  Roscoe  and  Marie  Yokum,  Walter 
Hughes,  Florence  Olson,  Carrie  Olson,  Elizabeth  Cox, 
M.  L.  McMahon,  E.  M.  Orth,  E.  L.  Casey,  E.  D.  Casey, 
T.  C.  Shaw,  B.  G.  Selberg,  A.  A.  and  S.  D.  Young, 
A.  H.  Finnish,  and  James  Paulson,  against  the  City 
of  Portland,  a  municipal  corporation* 

From  a  decree  in  favor  of  plaintiffs,  the  defendant 
city  appealed.    Modified. 

Department  1.     Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  to  enjoin  a  sale  of  certain  property 
by  the  city  treasurer  for  the  purpose  of  collecting  a 
reassessment  against  the  same  for  the  Riverside  sewer 
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%nd  to  cancel  certain  amounts  of  interest  and  costs  ot 
advertising  the  lots  upon  former  attempted  sales.  A 
decree  was  rendered  by  the  trial  court  in  favor  of  the 
plaintiffs  and  the  defendant  appeals.  Modifibd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Walter  P.  La  Roches  City  Attorney,  and  Mr. 
Lyman  E.  Latourette,  Deputy  City  Attorney,  with  an 
oral  argument  by  Mr.  Latourette. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Ralph  R.  Dvmway  and  Mr.  G.  L.  Whealdon,  with 
an  oral  argument  by  Mr.  Dv/niway. 

Mb.  Justice  Beak  delivered  the  opinion  of  the  court 

1-3.  On  June  23, 1910,  the  common  council  of  the  de- 
fendant City  of  Portland  commenced  proceedings  for 
the  construction  of  a  system  of  sewers  in  that  city 
known  as  the  ''Riverside  District  Sewer,''  and  on  or 
about  July  1,  1911,  preliminary  assessment  Ordinance 
No.  2306  was  passed  by  the  council  attempting  to  make 
a  proposed  assessment  on  the  property  of  the  plain- 
tiffs located  in  such  sewer  district.  Objections  were 
filed  to  such  preliminary  assessment  and  thereupon 
the  proceedings  were  vacated  and  a  reassessment  al- 
lowed. On  November  8,  1911,  a  reassessment  Ordi- 
nance No.  24,280  was  adopted  by  the  common  coimcil. 
Plaintiffs  took  an  appeal  from  the  reassessment  to  the 
Circuit  Court  pursuant  to  Section  401  of  the  city 
charter.  A  verdict  and  judgment  was  obtained  in 
favor  of  the  municipality  declaring  the  reassessment 
as  prescribed  in  Ordinance  No.  24,280.  On  appeal  to 
this  court  the  judgment  was  affirmed:  See  City  of 
Portland  v.  Blue,  77  Or.  131  (149  Pac.  548).  The  man- 
date was  entered  in  the  Circuit  Court  August  6, 1915. 

87  Or— 4 
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The  plaintiffs  complain  that  instead  of  enforcing  the 
judgment  in  the  former  case  npon  execution  the  city 
has  proceeded  to  sell  the  property  at  a  city  treasurer's 
sale.  Since  this  appeal  was  taken  this  question  Has 
been  determined  by  this  court  in  the  case  of  West  v. 
Scott-McClure  Land  Co.,  84  Or.  296  (164  Pac.  554), 
wherein  it  was  clearly  pointed  out  by  Mr.  Justice 
Burnett  that  all  the  proceedings  for  such  a  reassess- 
ment are  purely  charter  proceedings  and  that  such  a 
sale  is  properly  made  by  the  city  treasurer  according 
to  the  provisions  of  the  charter.  The  city  has  a  right 
to  collect  the  reassessment  by  a  treasurer's  sale. 
This  leaves  for  consideration  the  matter  of  interest 
and  costs.  The  city  maintains  that  it  has  authority 
to  collect  interest  on  the  amount  of  the  reassessment 
from  the  date  of  the  delinquency  of  the  original  as- 
sessment. Plaintiffs  contend  that  Ordinance  No. 
24,280  and  the  verdict  and  judgment  affirming  the 
same  do  not  provide  for  such  interest.  Section  400  of 
the  charter  authorizing  the  council  by  ordinance  to 
make  a  reassessment  provides: 

''Interest  thereon  from  the  date  of  delinquency  of 
the  original  assessmenf  may  be  added  at  the  discretion 
of  the  council.*' 

An  examination  of  Ordinance  No.  24,280  discloses 
that  no  interest  on  the  several  amounts  assessed 
against  the  several  lots  was  thereby  ordained.  It 
made  no  provision  for  such  interest  thereby  indicat- 
ing that  in  its  judgment  none  should  be  charged.  This 
assessment  as  declared  by  the  ordinance  was  affirmed 
by  the  verdict  of  the  jury  and  the  judgment  on  the 
appeal ;  hence  the  computation  of  interest  is  governed 
by  the  general  provision.  Section  407  of  the  charter 
is  as  follows: 
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*'The  Docket  of  City  Liens  is  a  public  writing,  and 
from  the  date  of  the  entry  therein  of  an  assessment 
the  siun  as  entered  is  hereby  declared  to  be  a  tax  levied 
and  a  lien  upon  such  lot,  part  thereof,  or  tract  of  land, 
which  liens  shall  have  priority  over  all  other  liens  and 
encumbrances  whatsoever  thereon,  and  the  sum  or 
sums  of  money  assessed  for  any  local  improvement, 
entered  upon  such  lien  docket,  shall  be  due  and  pay- 
able from  the  date  of  such  entry,  and  if  not  paid,  or 
bonded  as  provided  by  law,  within  ten  days  from  the 
date  of  such  entry,  thereafter  the  same  shall  be 
deemed  to  be  delinquent  and  shall  bear  interest  at  the 
legal  rate.'* 

This  section  considered  with  Section  400  provides 
that  a  valid  assessment  shall  be  deemed  delinquent 
and  bear  interest  ten  days  after  the  entry  thereof  in 
the  lien  docket  Section  401  of  the  charter  provides 
in  part  that 

*'any  person  who  has  filed  objections  to  such  new  as- 
sessment, or  reassessment,  which  have  not  been  satis- 
fied by  the  amendments  made  by  the  council  may 
appeal  to  the  circuit  court  of  the  State  of  Oregon  for 
the  county  of  Multnomah  from  the  assessment  against 
any  property  owned  by  him  or  in  which  he  has  an 
interest. ' ' 

The  appeal  transfers  the  assessment  proceedings  as 
to  those  parties  who  appeal  to  the  Circuit  Court: 
Page  &  Jones  on  Taxation  by  Assessment,  §  1360.  An 
assessment  could  not  be  delinquent  before  it  is  made 
or  duly  declared  by  ordinance  and  is  complete ;  hence 
the  most  that  can  be  claimed  from  this  charter  is  that 
in  order  to  give  an  invalid  assessment  sufficient  force 
to  have  added  to  it  interest  from  the  date  the  original 
assessment  would,  if  valid,  become  delinquent,  the 
council  must  so  declare  by  ordinance  pursuant  to  the 
authority  of  that  part  of  Section  400  above  quoted. 
Such  special  assessments  do  not  bear  interest  unless 
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by  a  particular  provision  of  law :  MaU  v.  City  of  Port- 
land, 35  Or.  89  (56  Pac.  654).  It  is  plainly  announced 
in  the  opinion  in  the  case  of  West  v.  Scott-McClure 
Land  Co.,  84  Or.  296  (164  Pac  554),  that  the  proceed- 
ings upon  an  appeal  to  the  Circuit  Court  from  a  re- 
assessment are  a  part  of  the  workings  of  the  ma- 
chinery of  the  city  and  the  result  is  merely  a  revision 
of  the  amounts  already  levied  upon  the  property  by 
the  city  ordinance.  The  ordinance  does  not  become 
final  and  the  assessment  is  not  complete  until  the  judg- 
ment of  the  Circuit  Court  finally  affirms  the  same 
either  as  revised  or  in  toto  as  the  case  may  be.  In 
the  case  of  City  of  Portland  v.  Blue,  77  Or.  131  (149 
Pac.  548),  involving  the  reassessment  in  question,  the 
judgment  of  the  Circuit  Court  approving  the  same 
became  final  when  the  mandate  was  entered  August  6, 
1915.  Interest  could  not  be  added  to  the  various 
amounts  assessed  against  the  property  of  plaintiflfs 
who  took  that  appeal  until  ten  days  thereafter:  GUes 
V.  Rosehurg,  82  Or.  67,  70  (160  Pac.  543). 

4, 5.  It  is  asserted  that  the  city  is  entitled  to  collect  the 
cost  of  advertising  the  property  for  sale.  That  part 
of  Section  412  of  the  charter  expressly  providing  for 
collecting  the  cost  of  advertising  reads  as  follows: 

**Each  piece  or  tract  of  land  shall  be  sold,  sepa- 
rately, and  for  a  sum  equal  to  but  not  exceeding  the 
unpaid  assessment  thereon  and  the  interest  and  cost 
of  advertising  and  sale ;  and  when  there  shall  be  more 
than  one  bid  the  land  shall  be  sold  to  the  bidder  offer- 
ing to  take  the  same  for  the  least  amoimt  of  penalty 
and  interest.'* 

The  point  presented  by  plaintiff's  counsel  is  that 
the  cost  of  advertising  with  reference  to  attempted 
sales  which  were  illegal  cannot  be  included.  The 
city's  counsel  agree  to  this   proposition,  but  do  not 
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agree  that  any  of  the  sales  referred  to  in  the  com- 
plaint were  illegally  attempted.  We,  therefore,  have 
to  consider  the  question  of  whether  such  attempted 
sales  were  legal.  After  certain  property  owners  took 
the  appeal  to  the  Circuit  Coort  from  the  assessment 
against  their  property  made  by  Ordinance  24,280  and 
while  the  appeal  was  pending  the  auditor  issued  a 
delinquency  statement  to  the  treasurer  who  advertised 
the  property  and  exposed  the  same  for  sale.  Part 
of  the  property  was  sold,  but  other  portions  including 
most  of  that  described  in  the  complaint  was  not  sold 
for  want  of  bidders*  Some  time  afterward  the  auditor 
issued  another  delinquency  statement  to  the  treasurer 
who  again  advertised  and  exposed  for  sale  the  prop- 
erty upon  which  the  assessment  had  not  been  col- 
lected. The  result  was  similar  to  the  preceding  offer. 
Another  like  attempt  was  afterwards  made  witH  a 
similar  result.  The  expense  of  advertising  with  refer- 
ence to  these  three  attempted  sales  is  here  in  question. 
What  we  have  already  said  in  regard  to  the  time  when 
the  assessment  became  final  in  considering  the  matter 
of  interest  is  also  applicable  to  the  question  of  costs. 
The  property  of  those  who  did  not  appeal  from  the 
reassessment  was  not  affected  by  the  appeal.  As  to 
those  taking  the  appeal  the  time  was  not  ripe  for 
making  a  sale  of  their  lots  to  pay  for  an  assessment 
which  was  then  being  adjusted  in  accordance  with  the 
provisions  of  the  charter.  That  law  gave  to  them*  the 
right  to  take  such  proceedings  and  thereby  obtain  the 
benefit  of  having  a  jury  pass  upon  the  amount  that 
should  be  a  lien  upon  their  lots.  The  only  penalty 
that  they  should  pay  is  the  amount  of  the  costs  of  the 
trial  in  the  Circuit  Court.  When  the  sales  were  at- 
tempted the  amounts  to  be  charged  against  their 
properly  had  not  been   definitely  and  finally  deter- 
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mined.  This  must  be  done  before  a  sale :  10  B.  C.  L., 
p.  1291,  §  86.  The  assessment  was  not  then  delin- 
quent or  due  and  no  valid  sale  could  then  be  made. 
The  owners  should  not  be  burdened  with  the  costs  of 
such  invalid  attempted  sales.  It  would  have  been 
an  easy  matter  for  the  city  officials  to  have  noted  the 
appeal  on  the  lien  docket  and  excluded  the  lots  af- 
fected from  the  delinquency  certificate  and  the  adver- 
tisement. It  was  not  a  matter  of  the  property  owners  * 
taking  measures  to  stay  the  proceeding  under  Ordi- 
nance No.  24,280.  Steps  were  then  being  taken  to 
make  the  levy  pursuant  to  the  charter  in  the  proper 
forum,  namely,  the  Circuit  Court.  The  controversy 
arose  by  virtue  of  attempting  to  collect  the  assessment 
before  it  was  levied.  Where  a  sale  of  property  is 
made  under  a  special  power  the  execution  of  the  power 
must  show  upon  its  face  that  the  statute  has  been 
strictly  complied  with :  10  E.  C.  L.,  p.  1289,  §  84.  The 
plaintiffs  recognize  the  legality  of  the  demand  of  the 
city  as  established  by  the  judgment  on  the  appeal. 
The  amount  of  costs  and  interest  are  separate  and 
distinct  therefrom.  Under  the  general  rule  equity 
should  lend  its  aid  to  correct  the  erroneous  additions 
of  such  sums  to  the  amount  of  the  liens:  1  Pom.  Eq. 
Juris.,  §  26  et  seq.  Plaintiffs  have  no  remedy  at  law 
which  would  afford  them  adequate  relief  in  the  can- 
cellation of  the  numerous  illegal  items. 

This  suit  was  dismissed  by  the  trial  court  as  to  the 
following  named  plaintiffs  who  did  not  appeal  from 
the  reassessment  Ordinance  No.  24,280,  to  wit:  Nellie 
E.  Young,  W.  D.  Helene,  E.  V.  Deickworth,  G.*H. 
Austin,  L.  G.  Austin,  L.  L.  Mallett,  E.  P.  Ames,  Alfred 
Carlberg,  L.  J.  Winfield,  Sarah  A.  Nolta,  Bessie  Smith, 
Ida  Bush,  A.  E.  Oberg,  Walter  Hughes,  E.  M.  Orth, 
E.  L.  Casey,  James  Paulson.  The  decree  of  this  court 
will  therefore  not  affect  their  interests* 
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The  assessment  of  those  of  the  plaintiffs  who  did 
not  appeal  from  Ordinance  No.  24,280,  namely,  E.  C. 
Brown,  Grace  Finley,  U.  G.  Love,  T.  V.  Ogle  and  Anna 
Svoboda,  can  be  affected  only  as  to  interest  which 
should  be  computed  from  ten  days  after  the  reassess- 
ment was  docketed. 

The  decree  of  the  lower  court  is  in  part  as  follows : 

**And  it  is  further  ordered,  adjudged  and  decreed 
that  all  entries  in  the  docket  of  said  liens  against  plain- 
tiffs'  property,  of  costs  and  expenses  of  holding  said 
treasurer's  sales  of  plaintiffs*  said  property  since  the 
appeal  of  the  plaintiffs  from  said  reassessment  Ordi- 
nance No.  24,280  on  November  17,  1911,  *  *  be 
and  the  same  are  hereby  canceled  and  held  for 
naught.  •  •  '* 

That  part  of  the  decree  as  to  costs  and  expenses 
of  the  three  attempted  sales  is  affirmed  and  the  decree 
of  the  lower  court  will  be  modified  so  as  to  allow  the 
city,  if  necessary,  to  proceed  with  the  sale  of  the  lots 
for  the  payment  of  the  assessment  as  affirmed  by  the 
verdict  and  judgment  in  the  Circuit  Court  with  in- 
terest on  the  various  amounts  at  the  legal  rate  from 
August  16,  1915.  Under  the  circumstances  of  this 
case  each  party  should  pay  his  or  its  own  costs  in  this 
court.  MoDiFnsD. 

Mb.  Chief  Justice  MgBridb,  Mb.  Justice  Benson 
and  Mb.  Justice  Habbib  concur. 
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PURDY  V.  UNDERWOOD.* 

(169  Pac.  536.) 

Fraud— Statement  of  Material  Facts— Ck>od  Faith. 

1.  Where  a  vendor  of  land  by  the  acre  Btatee  there  are  a  certain 
number  of  acres  in  the  tract,  it  renders  him  responsible  for  damages 
if  there  are  less  than  stated,  although  he  believed  it  to  contain  such 
amount. 

Fraud — Sales  of  Laad— Meaonre  of  Damages. 

2.  Where  a  purchaser  buys  what  the  vendor  etates  to  be  112.5 
acres  of  land  at  $50  per  acre  and  there  are  only  78.76  acres,  the  ven- 
dee is  entitled  to  recover  the  excess  paid  in  an  action  for  fraud,  even 
though  he  sold  the  same  for  as  much  as  he  paid  without  knowledge  of 
the  shortage;  although  the  measure  of  damages  is  different  where 
property  is  exchanged,  the  measure  of  damages  in  such  case  being  the 
difference  between  the  value  of  the  property  given  and  that  received. 

Mortgages — ^Deed  aiven  as  Security— Evidence. 

3.  Evidence  held  sufficient  to  warrant  a  finding  that  a  deed  abso- 
lute in  form  was  intended  only  as  security  for  a  loan. 

Mortgages — ^Deed  Olven  to  Secure  Iioan — Title. 

4.  A  deed  absolute  in  form  given  to  secure  a  loan  does  not  pass 
the  title  and  is  nothing  more  than  a  "mortgage." 

[As  to  liability  of  vendor  of  realty  for  false  representations 
innocently  made,  see  note  in  Ann.  Oas.  1913C,  63.] 

From  Clackamas :  James  TJ.  Campbbll,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moobe. 

This  is  an  action  to  recover  damages  for  alleged 
fraudulent  representations.  The  facts  involved  are 
that  on  June  29, 1910,  the  defendant  was  the  owner  in 
Marion  County,  Oregon,  of  a  tract  of  land  the  bound- 
aries of  a  part  of  which  he  pointed  out  to  the  plaintiff 
telling  him  the  real  property  contained  112.5  acres. 
The  price  demanded  by  the  defendant  was  $55  an  acre, 
but  he  offered  to  take  in  cash  $50  and  thereupon  a  bar- 

*0n  measure  of  damages  for  fraudulent  representations  in  the  sale 
or  exchange  of  real  estate,  see  notes  in  8  I^  S.  A.  (N.  S.)  804;  16 
Ifc  B.  A.  (N.  8.)  818. 

On  parol  evidence  that  a  written  instrument  which  on  its  face  im- 
ports a  complete  transfer  of  a  \egsl  or  equitable  estate  or  interest 
in  property  was  intended  to  operate  as  a  mortgage  or  pledge,  see 
comprehensive  note  in  I^  B%  A.  191dB,  18.  Bcportib. 
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gain  was  concluded  whereby  the  plaintiff  paid  $5,625 
and  received  a  warranty  deed  describing  the  premises 
by  metes  and  bounds  **and  containing  in  all  112i^ 
acres  of  land,  more  or  less.'*  The  plaintiff  in  October, 
1911,  for  the  expressed  consideration  of  one  dollar,  exe- 
cuted to  his  wife,  Ella  Purdy,  a  warranty  deed  convey- 
ing the  land  by  the  same  description  and  asserting  that 
the  premises  contained  the  same  area  as  set  forth  in 
the  deed  which  he  received  from  the  defendant.  About 
December  1,  1915,  the  plaintiff  procured  a  survey  of 
the  real  property,  much  of  which  was  covered  with 
brush,  and  the  boundaries  being  very  irregular,  he 
then  discovered  that  the  premises  contained  only  78.76 
acres. 

This  action  was  commenced  January  29,  1916,  the 
complaint  charging  that  the  defendant  intending  to 
cheat  and  defraud  the  plaintiff,  falsely  and  fraudu- 
lently represented  to  him  that  the  land  contained  the 
number  of  acres  as  stated ;  that  the  plaintiff  not  know- 
ing the  area  of  the  premises,  but  believing  and  rely- 
ing upon  the  statements  so  made  by  the  defendant, 
paid  him  at  the  rate  of  $50  an  acre,  and  thereafter  dis- 
covered that  the  realty  contained  only  78.76  acres ;  that 
such  representations  were  known  by  the  defendant  to 
be  false  when  they  were  uttered,  particularly  stating 
wherein  they  were  untrue,  and  that  by  reason  thereof 
the  plaintiff  had  been  damaged,  etc. 

The  answer  denied  the  material  averments  of  the 
complaint,  and  for  a  further  defense  alleged  that  on 
October  2, 1911,  for  the  full  and  valuable  consideration 
demanded  by  the  plaintiff,  he  sold  and  conveyed  the 
entire  real  property  to  Ella  Purdy,  who  ever  since  has 
been  and  then  was  the  owner  thereof,  and  that  the 
plaintiff  had  no  right,  title,  claim  or  interest  of  any 
kind  whatever  in  or  to  the  land  or  any  part  thereof. 
A  demurrer  to  the  allegations  of  new  matter  in  the  an- 


58  PuBDT  V.  Undbbwood.  [87  Op. 

swer  on  the  grotmd  that  the  facts  stated  were  insuffi- 
cient to  constitute  a  defense,  was  sustained.  By 
stipulation  of  the  parties  the  cause  was  tried  without 
the  intervention  of  a  jury,  whereupon  the  court  from 
the  evidence  received  made  findings  of  fact  and  of  law 
in  conformity  with  the  averments  of  the  complaint,  and 
thereupon  rendered  judgment  for  $1,687  against  the 
defendant  and  he  appeals.  Affibmbd. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  C.  Schuehel  and  Mr.  Livy  Stipp. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Brownell  <&  Sievers,  with  an  oral  argument  by 
Mr.  Charles  T.  Sievers,  Jr. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  court. 

This  action  is  not  founded  upon  an  alleged  breach  of 
warranty  as  to  the  number  of  acres  specified  in  the 
deed,  which  instrument  it  will  be  remembered  limits  the 
premises  particularly  described  by  metes  and  bounds, 
by  the  clause  **and  containing  in  all  II214  acres  of 
land,  more  or  less."  A  text-writer  in  speaking  of  such 
a  restriction  says : 

**When  land  is  described,  and  the  quantity  is  stated 
with  the  qualification  *more  or  less'  these  words  are 
used  as  an  approximate  designation  of  the  quantity 
contained  within  the  boundaries,  and  do  not  refer  to 
the  state  of  the  title*':  Devlin  on  Deeds,  §  1046. 

This  author  further  remarks : 

**  Neither  party  has  a  remedy  against  the  other  for 
the  excess  or  deficiency  unless  the  difference  is  so  great 
as  to  afford  a  presumption  of  fraud*':  Devlin  on 
Deeds,  §  1044. 

In  a  note  to  the  case  of  Kitzmcm  v.  Carl,  12  Ann.  Gas. 
296,  297  (133  Iowa,  340, 110  N.  W.  587),  it  is  observed: 

**The  general  rule  is,  that  where  land  is  sold  by 
metes  and  bounds  or  by  a  definite  description,  and  is 
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estimated  to  contain  a  specific  quantity,  qualified  by 
the  words  'more  or  less,*  the  recital  of  the  words 
*more  or  less'  implies  a  waiver  of  the  warranty  as  to 
the  specific  quantity  on  the  part  of  the  buyer,  and  an 
agreement  on  the  part  of  the  seller  not  to  demand  more 
than  the  fixed  price.  By  the  use  of  these  words  the 
statement  of  the  number  of  acres  becomes  descriptive 
merely,  and  not  of  the  essence  of  the  contract.  The 
vendor  assumes  the  risk  as  to  the  price  paid,  and  the 
vendee  assumes  the  risk  as  to  the  quantity  of  the 
land.*' 

At  page  299  of  the  volume  mentioned  it  is  further 
said: 

'*  Where  the  dijBFerence  between  the  real  and  the  rej)- 
resented  quantity  of  land  sold,  especially  in  the  sale 
of  land  by  the  acre,  is  so  great  as  to  indicate  mistake, 
the  words  *more  or  less*  will  not  cover  it,  inasmuch  as 
they  are  construed  to  apply  to  a  reasonable  excess  or 
deficit,  and  in  such  cases  a  court  of  equity  will  grant 
relief.  *  * 

Whether  or  not  these  rules  are  controlling  herein  is 
unimportant  for  the  question  is  not  involved,  since  the 
complaint  does  not  refer  to  any  covenant  contained  in 
the  deed,  and  the  action  is  predicated  upon  the  alleged 
fraud  and  deceit  of  the  defendant  in  representing  that 
the  land  conveyed  contained  a  specified  number  of 
acres,  when  ihe  area  of  the  premises  was  only  70  per 
cent  thereof. 

1.  The  evidence  shows  that  when  the  defendant  pur- 
chased the  real  property  in  question  his  grantor  stated 
to  him  the  premises  contained  112.5  acres;  that  the 
land  had  not  been  surveyed  nor  did  Mr.  Underwood 
know  the  actual  contents  thereof,  except  as  thus  in- 
formed ;  and  that  he  told  the  plaintiff,  when  he  pointed 
out  to  him  a  part  of  the  boundaries,  that  the  realty  in- 
cluded the  number  of  acres  so  specified.  This  repre- 
eentation  was  material  and  though  false  it  was  not  con- 
sciously so,  but  that  is  immaterial  for  the  statement 
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having  been  made  without  knowledge  of  its  truth  and 
believed  and  relied  upon  by  the  plaintiff  renders  the 
defendant  responsible  for  the  resulting  damages :  Kerr 
on  Fraud,  54 ;  Smith,  Law  of  Fraud,  §  45 ;  Cawston  v. 
Sturgis,  29  Or.  331  (43  Pac.  656) ;  Poppleton  v.  Bryan, 
36  Or.  69  (58  Pac.  767) ;  Darling  v.  MUes,  57  Or.  593 
(111  Pac.  702,  112  Pac.  1084) ;  Bonelli  v.  Burton,  61 
Or.  429  (123  Pac.  37) ;  Joplin  v.  Nunnelly,  67  Or.  566 
(134  Pac.  1177) ;  McFarland  v.  Carlsbad  Hot  Springs 
Sanatorium  Co.,  68  Or.  530  (137  Pac.  209,  Ann.  Gas. 
1915C,  555) ;  NeUson  v.  Masters,  72  Or.  463  (143  Pac. 
1132) ;  Robertson  v.  Frey,  72  Or.  599  (144  Pac.  128) ; 
Jeffreys  v.  Weekly,  81  Or.  140  (158  Pac.  522). 

2.  It  is  argued  by  defendant 's  counsel  that  the  plain- 
tiff is  not  entitled  to  recover  herein,  because  he  sold  and 
conveyed  to  his  wife  the  real  property  by  the  same  de- 
scriptions and  covenants  as  set  forth  in  the  deed  that 
he  secured,  which  transfer  of  the  title  was  made  while 
he  was  ignorant  of  a  shortage  in  the  stated  area  of  the 
land,  and  as  he  is  not  responsible  to  her  for  any  defi- 
ciency in  the  number  of  acres  he  did  not  sustain  any 
damages  and  for  that  reason  an  error  was  conunitted 
in  refusing  to  make  a  finding  as  requested  and  in  ren- 
dering the  judgment  given  him.  In  20  Cyc.  136,  it  is 
said: 

*^The  rule  established  by  the  weight  of  authority 
appears  to  be  that  if  a  purchaser,  through  fraud  prac- 
ticed upon  him,  has  paid  a  higher  price  than  the  prop- 
erty was  worth,  and  the  fraud  is  actionable  in  its  char- 
acter, then  he  is  entitled  to  recover  for  the  injury 
occasioned  by  such  fraud,  notwithstanding  any  subse- 
quent disposition  he  may  make  of  the  property,  and 
hence  a  recovery  cannot  be  defeated,  or  the  amount  of 
damages  reduced,  by  showing  that  plaintiff  has  sold  the 
property  for  the  same  amount  that  he  paid  for  it,  or 
for  a  larger  amount  than  he  claims  its  real  value  to 
have  been.'* 
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See,  also,  upon  this  subject,  Smith,  Law  of  Fraud, 
§§  250  and  298.  In  Medbury  v.  Watson,  6  Met.  (47 
Mass.)  246,  256  (39  Am.  Dec.  726),  in  discussing  this 
subject,  Mr.  Justice  Hubbabd  states  the  contention 
made  by  a  party  and  gives  the  reason  for  refuting  it. 
He  says : 

**But  it  is  further  argued  that  the  father,  having 
sold  out  his  share  of  the  property  for  the  same  amount 
which  he  gave,  has  sustained  no  loss,  and  so  there  can 
be  no  recovery  by  the  present  plaintiffs.  But  this  sug- 
gestion, though  plausible,  is  not  sound.  What  the 
party  sold  the  property  for,  is  not  the  rule  by  which  to 
measure  the  damages;  otherwise,  it  might  make  the 
question  of  fraud  to  depend  upon  the  rise  or  fall  of  the 
property  in  the  market,  upon  fluctuations  in  the  value, 
arising  from  causes  in  no  way  connected  with  the  fraud 
complained  of.  As  well  might  an  underwriter  contend 
that  the  insured  has  sustained  no  injury,  because  his 
goods,  though  partially  damaged  by  a  peril  insured 
against,  have  sold,  even  in  their  damaged  state,  for 
more  than  the  actual  cost.  If  the  father,  through 
fraud  practiced  upon  him,  paid  a  higher  price  than  the 
estate  was  worth,  and  the  fraud  was  actionable  in  its 
character,  then  he  is  entitled  to  recover  for  the  injury 
occasioned  by  such  fraud,  whatever  disposition  he 
afterwards  made  of  the  property ;  whether  he  sold  it  or 
gave  it  away. ' ' 

In  Teachout  v.  Van  Hoesen,  76  Iowa,  113  (40  N.  W. 
96,  14  Am.  St  Rep.  206,  1  L.  B.  A.  664),  it  was  ruled 
that  the  fact  that  a  person  had  sold  all  his  stock  in  a 
corporation  did  not  prevent  him  from  maintaining  an 
action  for  fraudulent  representations  whereby  he  was 
induced  to  become  a  stockholder  therein. 

In  McKay  v.  McCarthy,  146  Iowa,  546  (123  N.  W.  755, 
34  L.  R.  A.  (N.  S.)  911),  it  was  held  that  the  fact  that 
one  defrauded  into  purchasing  stock  of  a  corporation 
had  parted  with  it  did  not  affect  his  right  to  hold  the 
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person  guilty  of  the  fraud  liable  for  the  damages 
caused  thereby. 

It  is  contended  by  defendant's  counsel  that  the  rule 
thus  recognized  is  not  available  in  Oregon  where  the 
measure  of  damages  in  such  cases  is  the  difference  be- 
tween the  actual  value  of  the  property  at  the  time  of 
the  purchase  and  the  price  paid  therefor,  and  that  as 
the  plaintiff,  for  a  valuable  consideration,  sold  and  con- 
veyed the  real  property  as  containing  112.5  acres,  be- 
fore he  knew  of  the  deficiency  in  the  area  of  the  prem- 
ises, he  sustained  no  damages,  citing  in  support  of  the 
principle  so  asserted,  20  Cyc.  42  and  43.  They  also  call 
attention  to  decisions  of  this  court  which  will  be  re- 
viewed. Thus  in  McMillan  v.  Batten,  52  Or.  218  (96 
Pac.  675),  the  defendant  sought  to  rescind  a  sale  of 
shares  of  corporate  stock  on  the  ground  of  fraud  and 
deceit.  No  damages  were  demanded  but  a  recovery  of 
the  purchase  price  in  assumpsit  as  money  had  and  re- 
ceived was  asked. 

In  S perry  v.  Stennick,  64  Or.  96  (129  Paa  130),  the 
plaintiffs  were  the  holders  of  many  shares  of  the  capi- 
tal stock  of  a  corporation,  which  legal  entity  was  in- 
duced, by  the  defendant's  fraudulent  representations, 
to  pay  $7,000  on  account  of  the  purchase  of  a  supposed 
interest  in  land,  taking  a  deed  therefor.  The  plaintiffs 
thereupon  surrendered  all  their  interest  in  the  corpo- 
ration, obtained  from  it,  for  a  valuable  consideration,  a 
deed  of  the  supposed  estate  in  the  land  and  thereafter 
learning  of  the  fraud,  they  elected  to  rescind,  tendered 
a  reconveyance  and  demanded  a  repayment  of  the 
$7,000  as  money  had  and  received.  No  damages  were 
demanded  in  that  case. 

In  Salisbury  v.  Goddard,  79  Or.  593,  600  (156  Pac 
261),  which  was  an  action,  without  rescission,  to  re- 
cover   damages    for    alleged    false    representations 
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whereby  an  exchange  of  property  was  consummated. 
In  deciding  that  case  it  was  said : 

**If,  therefore,  the  plaintiffs  received  property  of 
equal  value  of  the  lot  which  they  conveyed,  and  the 
money  they  paid,  they  were  not  injured  and  sustained 
no  damages.'' 

In  that  case  the  worth  of  the  property  received  could 
be  established  only  by  testimony,  while  evidence  of  the 
mere  amount  of  money  paid  was  sufficient  to  substan- 
tiate that  fact  since  such  medium  of  exchange  is  the 
measure  and  representative  of  all  values.  The  legal 
principle  invoked  by  defendant's  counsel  is  applicable 
where  property  is  exchanged.  The  conclusion  thus 
reached  does  not  contravene  the  rule  announced  in 
Alden  v.  Wright,  47  Minn.  225  (49  N.  W.  767),  which 
is  cited  in  20  Cyc.  43,  as  upholding  the  doctrine  for 
which  defendant's  counsel  contend.  In  that  case, 
which  was  an  action  of  deceit,  real  property  was  ex- 
changed for  shares  of  corporate  stock,  and  it  was  held 
that  the  measure  of  damages  was  the  difference  be- 
tween the  value  of  such  shares  and  the  property  re- 
ceived therefor.  When,  however,  as  in  the  case  at  bar, 
a  specified  sum  of  money  is  paid  for  each  integral  part 
of  property  expected  to  be  received,  a  failure  to  trans- 
fer a  portion  thereof  at  such  ratable  price,  constitutes 
the  measure  of  damages  sustained.  Thus  as  was  said 
by  the  court  in  Rockefeller  v.  Merritt,  76  Fed.  909  (35 
L.  R.  A.  633,  638,  22  C.  C.  A.  608) : 

**If  a  vendor  represents  to  a  purchaser  that  a  tract 
of  land  contains  10  acres  more  than  it  actually  meas- 
ures, and  thereby  induces  him  to  buy  and  pay  for  it  at 
the  rate  of  $30  per  acre,  he  is  estopped  from  showing 
that  the  land  was  of  less  value,  because  the  purchaser 
has  actually  paid  and  lost  $30  per  acre  upon  the  10 
acres  that  did  not  exist" 
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3.  The  evidence  fails  to  show  the  amount  of  the  con- 
sideration which  was  paid  by  Mrs.  Pnrdy  for  the  land 
described  in  the  deed  executed  to  her  by  her  husband. 
Mr.  Purdy,  explaining  how  he  came  to  give  such  deed, 
testified : 

**Well,  she  had  let  me  have  money  at  different  times 
and  I  just  made  her  a  deed  out  to  the  place  for  the 
money  I  had  borrowed  from  her. 

**Q.  Well,  was  there  any  understanding  between 
you! 

* '  A.  Yes,  there  was  an  understanding. 

*'Q.  Well,  what  was  it! 

**A.  Well,  I  just  agreed — I  was  willing  to  make  her 
a  deed  to  the  place  on  account  of  getting  this  money 
from  her.  That's  all  I  guess.  It  was  her  own — ^I  say 
she  had  money  and  I  wanted  to  use  it,  and  I  just  bor- 
rowed the  money  of  her  and  made  her  out  a  deed  to 
the  place. 

**Q.  What  did  you  do  with  the  money!  You  say 
you  borrowed  money  from  her,  did  you  spend  it  on  the 
place  t 

**A.  Yes,  sir,  for  cows  used  to  improve  the  place.'* 

This  is  the  entire  testimony  that  was  given  on  this 
branch  of  the  case.  It  is  reasonable  to  infer  therefrom 
that  though  the  deed  which  was  executed  by  the  plain- 
tiff to  his  wife  was  absolute  in  form,  it  was  intended  by 
them  when  the  sealed  instrument  was  made,  that  it 
should  be  security  for  the  payment  of  the  money  which 
he  borrowed  from  her,  the  amount  of  which,  the  time 
of  its  payment,  and  the  rate  of  interest  not  being  dis- 
closed. If  the  deed  was  executed  under  such  circum- 
stances, the  legal  title  to  the  land  did  not  pass  by  a  de- 
livery of  the  writing,  which  document  was  nothing 
more  than  a  mortgage:  Adair  v.  Adair,  22  Or.  115  (29 
Pac.  193) ;  Marx  v.  La  Rocque,  27  Or.  45  (39  Pac.  401) ; 
Seowrity  Savmgs  and  Trust  Co.  v.  Loewenberg,  38  Or. 
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159  (62  Pac.  647) ;  Kinney  v.  Smith,  58  Or.  158  (113 
Pac.  854). 

4.  Though  the  evidence  fails  to  show  what  considera- 
tion was  given  by  Mrs.  Purdy  for  the  land,  it  will  be 
assumed  without  deciding  the  question,  that  her  deed 
was  intended  to  be  absolute,  and  whether  she  gave  only 
one  dollar  as  stated  in  the  instrument,  or  paid  more 
than  the  defendant  received  for  the  land  is  unim- 
portant, for  the  plaintiff  was  legally  entitled  to  make 
such  disposition  of  the  real  property  as  he  pleased.  As 
he  paid  for  the  prenodses  $1,687  more  than  the  land  was 
worth  at  the  price  per  acre  as  agreed  upon,  he  is  en- 
titled to  recover  that  sum  by  reason  of  the  defendant 's 
misrepresentations.  No  error  was  committed  as  al- 
leged. 

It  follows  that  the  judgment  should  be  affirmed  and 
it  is  so  ordered.  Apfibmed. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  McCamant 
and  Mb.  Justice  Bean  concur. 


Argued  September  25,  modified  October  3,  1917,  motion  to  reeall  man- 
date denied  January  8,  1918. 

STATESMAN  PUB.  CO.  v.  FOLTIN. 

(167  Pac.  782.) 

Interpleader — Conflicting  Claim»— Nature. 

].  Tbe  publisher  of  a  number  of  periodicals  offered  prizes  for  the 
best  solutions  of  a  puzzle.  After  the  close  of  the  contest  certain  con- 
testants claimed  a  number  of  the  highest  prizes,  asserting  that  other 
contestants  who  submitted  the  four  best  solutions  and  three  of  whom 
were  fellow  countrymen,  and  related  by  blood  or  marriage,  had  vio- 
lated the  rules  of  the  contest  and  were  guilty  of  fraud  or  collusion, 
and  that  their  solutions  were  the  result  of  the  individual  efforts  of  one 
man.  The  contestants  submitting  these  best  solutions  also  claimed 
the  prizes,  and  were  only  prevented  from  bringing  actions  therefor 
by  an  injunction  in  an  interpleader  suit  brought  by  the  publisher. 
87  Or.— 5 
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Held,  that  there  was  a  proper  case  for  entertaining  a  bill  of  inter- 
pleader. 

[As  to  the  right  of  interpleader,  see  note  in  91  Am.  St  Bep.  593.] 

Bewards — ^Persons  Entitled — ^Evideiice. 

2.  In  such  suit  of  interpleader,  evidence  held  insufiftcient  to  show 
fraud  and  collusion  on  the  part  of  the  contestants  submitting  the  best 
solutions,  though  they  were  related,  their  method  of  procedure  was 
substantially  the  same,  and  their  results  only  slightly  yariant. 

From  Marion :  William  Galloway,  Judge. 

This  is  a  suit  by  the  Statesman  Publishing  Company, 
a  corporation,  against  Frank  Foltin  and  others,  and 
is  known  as  a  bill  of  interpleader.  The  facts  out  of 
which  this  controversy  arose  appear  in  the  statement 
by  the  court.    AflSrmed  in  part  and  modified  in  part. 

Department  2.  Statement  by  Mb.  Chief  Justiob 
MgBhide. 

This  suit  is  in  the  nature  of  a  bill  of  interpleader 
filed  by  plaintiff  and  arises  out  of  substantially  the  fol- 
lowing circumstances :  The  plaintiff  is  the  publisher  of 
the  *' Oregon  Statesman,**  the  *' Pacific  Homestead,*' 
** Northwest  Poultry  Journal,**  and  the  *' Oregon 
Teacher's  Monthly,**  all  published  at  Salem,  Oregon. 
About  November  15, 1914,  plaintiff  submitted  to  its  old 
and  new  subscribers  for  such  publications  a  figure 
puzzle  for  solution.  The  puzzle,  which  is  too  intricate 
for  full  description  here,  consisted  of  certain  combina- 
tions of  numbers  arranged  in  squares,  and  forty  cash 
prizes  of  different  amounts  were  offered  to  subscribers 
who  should  be  able  by  continuous  and  nonintersecting 
lines  to  include  the  greatest  aggregate  of  squares  whose 
figures  added  together  should  produce  the  highest  sum. 
Certain  rules  for  the  contest  were  published,  but  it 
appears  that  in  some  minor  particulars  they  varied  in 
the  different  publications.  Such  variance  is  not  im- 
portant here.    The  first  prize  was  $300,  and  at  the  con- 
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elusion  of  the  contest  it  was  claimed  by  Frank  Foltin 
and  H.  V.  McClaen ;  McClaen  claiming  that  Foltin  had 
been  guilty  of  fraud  and  collusion  with  other  parties, 
and  was,  therefore,  not  entitled  to  receive  the  prize, 
although  his  diagram  actually  included  the  highest  sum 
of  figures.  Stanislaus  Janowski  and  Tillman  each 
claimed  the  second  prize  of  $175 ;  Janowski 's  diagram 
showing  the  highest  sum,  but  Tillman  claiming  fraud  on 
Janowski 's  part,  which  he  alleged  disqualified  him  as  a 
bona  fide  competitor.  There  was  a  like  dispute  on  the 
same  grounds  between  John  Kieradlo  and  Mrs.  B.  Jones 
in  relation  to  the  third  prize  of  $100,  Kieradlo  having  the 
highest  sum  of  figures ;  between  Kieradlo  and  McClaen 
as  to  the  fourth  prize  of  $70;  between  McClaen  and 
Mrs.  Jones  for  the  fifth  prize  of  $40 ;  and  between  Mrs. 
Jones  and  Tillman  for  the  sixth  prize  of  $25.  The 
complainant  alleged  that  it  was  ignorant  of  and  unable 
to  determine  the  respective  rights  of  the  parties;  that 
the  defendants  were  each  threatening  to  bring  an  action 
at  law  against  it  for  the  respective  prizes  claimed ;  that 
the  plaintiff  had  no  claim  upon  the  money,  aggregating 
in  all  $710,  and  by  its  complaint  tendered  the  money 
into  court  to  be  distributed  among  the  claimants  as 
the  court  might  direct ;  that  the  respective  defendants 
were  accusing  each  other  of  fraud  and  collusion  in  their 
respective  solutions  of  the  puzzle  and  that  plaintiff  was 
unable  to  determine  whether  or  not  there  was  fraud  or 
collusion  on  the  part  of  any  of  the  defendants.  There 
was  a  prayer  in  the  usual  form  asking  that  defend- 
ants be  required  to  interplead  concerning  their  claims, 
and  that  plaintiff  be  discharged  from  all  liability  upon 
paying  the  money  into  court.  The  defendants  Foltin, 
Janowski,  Czyz,  and  Kieradlo  filed  a  general  demurrer 
to  the  complaint,  which  was  overruled,  and  they  were 
required  to  answer.    Whereupon  they  answered,  ad- 
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mitting  the  oflfering  of  the  prizes  and  their  respective 
claims  thereto,  denying  on  information  and  belief  that 
the  other  defendants  were  making  any  claims,  respec- 
tively, to  said  prizes  or  charging  them  with  fraud  or 
collusion  in  making  the  same,  and  generally  denying 
all  other  allegations  of  the  complaint.  By  way  of 
cross-complaint  they  alleged  the  offer  of  prizes  by 
plaintiff,  their  compliance  with  the  rules  prescribed  for 
the  contest,  and  the  fact  that  each  has  won  the  prize 
which  he  claimed  and  prayed  for  a  distribution  of  the 
fund  accordingly.  It  was  further  pleaded  that  the 
court  had  no  jurisdiction,  and  that  plaintiff  by  wrong- 
fully bringing  this  suit  had  prevented  them  from  bring- 
ing actions  at  law  to  recover  upon  their  respective 
claims,  and  prayed  that  the  suit  be  dismissed  and  that 
they  be  awarded  $150,  necessary  attorneys'  fees  and 
costs.  McClaen,  Tillman,  and  Mrs.  Jones  answered 
setting  up  their  respective  claims  to  the  prizes  and 
charging  the  defendants  Foltin,  Janowski,  Czyz,  and 
Kieradlo  with  fraudulent  practices  in  respect  to  the 
contest.    That  portion  of  the  answer  is  as  follows : 

**8.  That  prior  to  the  time  fixed  by  the  plaintiff  for 
the  submission  of  solutions  to  said  figure  puzzle,  the 
defendants  Frank  Foltin,  Stanislaus  Janowski,  Charles 
Czyz,  and  John  Kieradlo  fraudulently  procured  from 
some  source  or  quarter  unknown  to  the  defendants 
answering  herein  a  combination  of  numbers  which 
would  produce  the  largest  results. 

**9.  That  prior  to  said  last  mentioned  time  said  de- 
fendants Frank  Foltin,  Stanislaus  Janowski,  Charles 
Czyz,  and  John  Kieradlo  fraudulently  conspired  to- 
gether and  agreed  that  each  should  use  the  same  com- 
bination of  numbers  so  fraudulently  obtained,  with  a 
few  minor  exceptions,  and  by  reason  of  said  collusion 
obtain  for  the  said  Frank  Foltin  said  first  prize  of 
$300;  for  the  said  Stanislaus  Janowski  said  second 
prize  of  $175;  for  the  said  Charles  Czyz  said  third 
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prize  of  $100 ;  and  for  the  said  John  Kieradlo  the  said 
fourth  prize  of  $70. 

**10.  That  in  pursuance  of  said  collusion  and  in 
order  to  cheat  and  defraud  the  defendants  answering 
herein  said  defendants  Frank  Foltin,  Stanislaus  Jan- 
owski,  Charles  Czyz,  and  John  Kieradlo  submitted  to 
said  plaintiff  their  fraudulent  solutions  to  said  figure 
puzzle  which  were  as  follows:  Frank  Foltin,  330,229; 
Stanislaus  Janowski,  330,224;  Charles  Czyz,  329,988; 
and  John  Kieradlo,  329,949. 

**11.  That  the  highest  solution  of  said  figure  puzzle, 
made  in  accordance  with  the  rules  and  regulations  of 
said  contest,  were  as  follows :  H.  V.  McClaen,  328,281 ; 
H.  C.  Tillman,  326,908 ;  and  Mrs.  B.  Jones,  226,099. 

**12.  That  the  said  contest  closed  on  the  15th  day 
of  January,  1915,  and  at  said  time  and  ever  since  said 
date  there  has  been  due,  owiug,  and  unpaid  defendants, 
H.  V.  McClaen,  $300,  H.  C.  Tillman,  $175,  and  Mrs.  B. 
Jones,  $100,  which  sums  have  not  been  paid  nor  any 
part  thereof. 

**13.  That  by  reason  of  the  fraud  practiced  by  de- 
fendants Frank  Foltin,  Stanislaus  Janowski,  Charles 
Czyz,  and  John  Kieradlo,  as  herein  set  forth,  the  de- 
fendants answering  herein  have  been  compelled  to  file 
an  answer  herein,  and  contest  in  this  proceeding,  to 
their  damage  in  costs  and  attorneys'  fees  of  approx- 
imately $125,  and  by  reason  thereof,  have  been  deprived 
of  the  use  of  said  $575  since  said  15th  day  of  January, 
1915." 

Motions  to  strike  out  portions  of  the  answer  and  a 
demurrer  to  the  same  having  been  overruled,  the  de- 
fendant last  above  named  filed  a  reply  putting  in  issue 
the  affirmative  matter  in  the  answer  of  McClaen,  Till- 
man, and  Jones,  and  the  plaintiff  filed  a  reply  putting 
in  issue  the  new  matter  in  the  answer  of  Foltin,  Jan- 
owski, Czyz,  and  Kieradlo,  thus  putting  the  cause  at 
issue.  Before  the  trial  the  money  in  dispute  was 
brought  into  court  and  paid  over  to  the  clerk.  The 
court  foxmd  in  favor  of  plaintiff  upon  the  issues  as  to 
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the  interpleader ;  and  found  that  the  defendants  Foltin, 
Janowski,  Czyz,  and  Kieradlo  had  voluntarily  con- 
spired and  agreed  that  each  should  use  a  combination 
of  numbers  fraudulently  obtained,  with  a  few  minor 
exceptions;  that  the  solutions  obtained  by  them  were 
the  result  of  the  individual  efforts  of  one  man;  that 
the  defendants  violated  the  rules  of  the  contest  and  the 
advertised  rules  of  the  plaintiff  in  so  fraudulently  con- 
spiring together,  and  that  said  conspiracy  was  entered 
into  by  said  defendants  to  cheat  and  defraud  McClaen, 
Tillman,  and  Mrs.  Jones.  There  were  findings  that  the 
three  latter  were  respectively  entitled  to  the  three  high- 
est prizes  and  that  plaintiff  had  been  unable  to  ascer- 
tain who  was  entitled  to  the  fourth,  fifth,  and  sixth 
prizes.  There  was  a  decree  accordingly  directing  the 
clerk  to  pay  over  out  of  the  fund  deposited  the  sum 
of  $300  to  McClaen,  $175  to  Tillman,  and  $100  to  Mrs. 
Jones,  after  deducting  therefrom  their  proportion  of 
the  costs  and  disbursements,  and  the  remaining  $135, 
less  the  costs  retained,  to  be  repaid  to  plaintiff  for  dis- 
tribution to  whomever  should  be  entitled  thereto. 
From  this  decree  defendants  Foltin,  Janowski,  and 
Czyz  appeal. 

Apfibmed  is  Pabt.    Modified  in  Pabt. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Carey  F.  Martin  and  Mr.  Ivan  O.  Martin,  with  an 
oral  argument  by  Mr.  Carey  F.  Martin. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  G.  Heltzel. 

For  defendants  H.  V.  McClaen,  H.  C  Tillman,  and 
Mrs.  B.  Jones,  there  was  a  brief  submitted  over  the 
names  of  Messrs.  McNary  &  McNary  and  Mr.  Ralph  D. 
Moores. 

No  appearance  for  the  other  defendants. 
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Opinion  by  Mb.  Chief  Justice  McBridb. 

1.  The  plaintiff  both  by  pleading  and  proof  has  shown 
a  good  cause  for  interpleader.  It  is  evident  that  with 
two  claimants  for  each  of  the  three  principal  prizes  it 
would  have  exposed  itself  to  a  multiplicity  of  small 
actions  in  regard  to  the  fund  in  its  hands  had  it  as- 
sumed to  pay  it  to  any  set  of  claimants.  The  appeal- 
ing parties  admit  in  their  answer  that  they  claimed, 
respectively,  the  first  three  prizes  and  were  prevented 
from  bringing  actions  to  recover  them  only  by  reason 
of  the  injunction  issued  in  this  suit.  The  three  defend- 
ants who  were  successful  in  the  court  below  earnestly 
contend  in  their  pleadings  and  by  their  evidence  that 
they,  respectively,  are  entitled  to  the  three  principal 
prizes  and  that  their  competitors  were  guilty  of  such 
fraud  and  collusion  as  to  disqualify  them  as  claim- 
ants. We  are  of  the  opinion  that  the  circumstances 
bring  this  case  clearly  within  the  rule  announced  in 
Pope  V.  Ames,  20  Or.  199  (25  Pac.  393),  and  in  North 
Pac.  Lumber  Co.  v.  Lang,  28  Or.  246  (42  Pac.  799,  52 
Am.  St.  Rep.  780),  and  that  the  decree  of  the  court  so 
rendered  was  correct  as  to  this  branch  of  the  case. 
Kieradlo  has  not  appealed  so  as  to  the  issue  between 
himself  and  McClaen  and  the  next  highest  on  the  list 
nothing  need  be  said,  except  so  far  as  it  arises  inci- 
dentally in  the  course  of  the  proceedings. 

2.  It  appears  from  the  evidence  that ' '  upon  the  face  of 
the  returns''  the  appealing  defendants  and  Kieradlo 
stand  higher  than  McClaen,  Tillman,  and  Mrs.  Jones, 
and  unless  these  results  are  shown  by  the  preponder- 
ance of  the  evidence  to  have  been  fraudulently  ob- 
tained, they  were  entitled  to  receive  tlie  prizes.  The 
evidence  of  fraud  and  collusion  on  their  part  is  very 
slight.  Foltin,  Czyz,  and  Janowski  are  all  natives  of 
Poland.    Foltin  is  married  to  Janowski 's  aunt  and 
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is  blood  uncle  to  Czyz.  At  the  time  of  the  contest 
Janowski  was  an  attendant  at  the  Oregon  Insane 
Asylum,  Czyz  was  at  Dee,  in  Hood  River  County,  about 
one  hundred  miles  distant,  and  Foltin,  about  seven 
miles  from  Salem.  Kieradlo  resided  in  Chicago,  and 
is  not  shown  to  have  been  acquainted  with  the  three 
appealing  defendants,  and  they  all  deny  acquaintance 
with  or  any  knowledge  of  him.  This  relationship  of 
the  three  appellants  and  the  fact  that  they  were  the 
three  highest  contestants,  that  their  method  of  pro- 
cedure was  substantially  the  same,  and  the  results  only 
slightly  variant,  is  practically  the  only  evidence  of 
fraud  or  collusion  between  them.  It  was  claimed  that 
the  handwriting  on  the  prize  slips  was  so  similar  as  to 
indicate  that  they  were  all  written  by  the  same  person, 
but  an  inspection  does  not  disclose  any  greater  sim- 
ilarity than  would  probably  be  found  to  exist  in  the 
handwriting  of  any  two  persons  of  the  same  nation- 
ality who  had  received  an  ordinary  education.  It  is 
all  of  the  angular  type  peculiar  to  continental  Europe, 
and  in  our  judgment  there  are  many  and  controlling 
indications  that  each  slip  was  written  by  a  different 
person.  As  to  the  method  used  it  appears  that  there 
were  several  thousand  contestants,  and,  perhaps,  a 
million  methods  which  would  comply  with  the  terms  of 
the  contest  producing  greater  or  lesser  results,  but 
it  is  plain  that  there  must  have  been  only  one  method 
to  produce  the  highest  result,  and  the  nearer  a  con- 
testant could  approximate  to  that  the  better  the  result 
he  would  obtain.  It  is  in  evidence  that  these  parties 
had  engaged  in  other  contests  of  a  similar  character, 
and  their  testimony  discloses  an  intelligent  compre- 
hension of  methods  by  which  high  results  may  be 
secured.  They  were  not  living  in  the  same  house  or 
the  same  town,  and  but  two  of  them  in  the  same  vicin- 
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ity,  and  they  all  testify  that  they  never  conferred 
in  any  Tvay  in  regard  to  the  work  they  were  doing. 
That  they  chose  the  same  method  of  solving  the  prop- 
osition may  be  attributed  either  to  their  experience 
in  former  contests  pr  to  their  close  attention  to  the 
conditions  of  the  problem.  Fraud  is  never  presumed ; 
it  must  be  proved ;  and  it  is  not  sufficient  to  establish 
fraud  that  a  few  detached  circumstances  susceptible 
equally  of  an  innocent  or  a  guilty  construction  should 
be  shown.  The  evidence  shows  that  Kieradlo  resides 
in  Chicago^  and  that  none  of  the  appealing  defendants 
ever  saw  or  heard  of  him  until  this  action,  and  yet  he 
pursued  the  same  methods  and  approximated  the  same 
results.  So  far  as  indicated  by  the  evidence  he  never 
conspired  with  the  appellants  or  had  an  opportunity 
to  do  so,  yet  he  is  found  to  be  a  co-conspirator  with 
appellants  and  they  with  him  because  he  and  they  used 
what  seems  to  have  been  the  best  method  and  thereby 
obtained  the  best  results.  While  the  fact  that  these 
three  appellants  are  related  either  by  marriage  or  by 
consanguinity,  and  that  they  each  have  achieved  a  high 
score  in  the  contest  and  by  similar  methods,  are  cir- 
cumstances calling  for  close  scrutiny,  we  do  not  feel 
that  they  are  sufficient  to  overcome  the  presumption  of 
fair  dealing  with  which  the  law  invests  every  trans- 
action until  it  is  overcome  by  a  preponderance  of  tes- 
timony to  the  contrary. 

As  to  the  plaintiff  the  decree  of  the  Circuit  Court  is 
affirmed  with  costs.  As  to  the  defendants  appealing 
the  decree  is  reversed  and  one  will  be  rendered  in  their 
favor  as  against  the  defendants  McClaen,  Tillman,  and 
Mrs.  Jones  as  prayed  in  their  cross-complaint. 

Affibmed  in  Pabt.    Modified  in  Pabt. 

Mb.  Justice  Moobe,  Mb.  Justice  Bean  and  Mb.  Jus- 
tice McCamant  concur. 
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Argued  October  19,  1917,  affirmed  January  8,  1918. 

HENDERSON  v.  TILLAMOOK  HOTEL  CO. 

(169  Pac  519.) 

Appeal  and  Error— Beyersal — Effect  on  Acts  of  Becetver. 

1.  Where  petition  for  hotel  receiver's  appointment  was  included 
in  complaint  for  accounting,  and  the  allegations,  if  true,  were  suffi- 
cient to  justify  his  appointment,  which  was  made  with  notice  and  after 
defendants  had  answered,  a  subsequent  holding  on  appeal  that  the 
trial  court's  action  was  erroneous,  with  direction  that  the  receiver 
be  removed,  did  not  declare  the  appointment  void,  nor  was  it  such 
in  fact,  so  that  the  receiver  was  in  no  sense  a  trespasser. 

Becelyers — ^Antliority.  ^ 

2.  A  hotel  receiver  had  authority  to  make  purchases  of  supplief 
which  would  have  been  a  necessary  expense,  even  if  there  had  been  no 
receivership.  r 

BecelYeiB — ^Accounting. 

3.  A  hotel  receiver  was  entitled  to  credit  for  payments  for  supplies 
purchased,  whether  the  merchants  so  paid  applied  the  payments  to  the 
receiver's  accounts  for  such  supplies,  or  to  prior  unpaid  balances  of  the 
hotel  company,  since  both  accounts  were  obligations  of  the  hotel  com- 
pany. 

[As  to  duty  and  power  of  receiver  with  respect  to  existing  con- 
tracts, see  note  in  Ann.  Gas.  1912G,  949.] 

From  Tillamook:  Habby  H.  BelTi  Judge. 

Department  1.     Statement  by  Mr.  Justice  Benson. 

This  is  an  appeal  from  a  decree  of  the  trial  court 
settling  the  final  account  of  the  receiver  appointed  to 
take  charge  of  the  hotel  property  of  the  defendant 
corporation,  with  directions  in  the  order  of  appoint- 
ment 

*Ho  act  as  such  until  the  further  order  of  this  court, 
with  full  power  and  authority  to  take  immediate  and 
exclusive  charge  of  the  business  and  affairs  of  said  de- 
fendant corporation,  and  to  manage  the  same  according 
to  the  orders  and  directions  of  this  court  from  time 
to  time  to  be  made  herein,  and  to  take  such  necessary 
steps  as  may  be  necessary  to  procure  sufficient  funds 
to  meet  and  liquidate  running  and  current  expenses  of 
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the  defendant  corporation,  and  pay  the  claim  of  A.  H. 
Gaylord  and  the  said  C.  J.  Carlton,  and  any  other  ur- 
gent demands  against  the  same,  and  is  hereby  given 
power  and  authority  to  negotiate  a  loan  upon  the  credit 
of  the  defendant  corporation  and  its  assets,  etc. ' ' 

In  obedience  to  this  order  the  receiver  took  posses- 
sion of  the  property  on  May  5, 1914,  and  conducted  the 
business  thereunder  until  August  2,  1914,  when,  upon 
the  reversal  of  such  order  by  this  court  {Henderson 
V.  Tillamook  Hotel  Co.,  76  Or.  379  (148  Pac.  57, 149  Pac. 
473),  the  receiver  was  removed  and  directed  to  return 
the  property  to  the  defendant  corporation.  There- 
after,  an  accounting  was  had  wherein  the  trial  court 
made  and  entered  a  decree  thereon  as  follows: 

*  *  Based  on  the  findings  of  fact  and  conclusions  of  law 
heretofore  found  and  made  in  this  cause,  it  is  by  the 
court  ordered  that  the  receiver  A.  H.  Gaylord  pay  to 
the  defendant  Hotel  Company  the  sum  of  $422. 

**That  the  said  Hotel  Company  thereupon  transfer 
and  assign  to  the  said  Gaylord  all  his  claims  and  in- 
terest in  the  claim  now  shown  upon  its  books  against 
one  E.  F.  Helliere  for  $133  on  account  of  draft  cashed 
by  the  said  Gaylord  while  receiver. 

'^That  the  said  A.  H.  Gaylord  have  and  recover  of 
and  from  the  plaintiff  in  this  cause  for  his  services  as 
receiver  the  sum  of  $455,  the  further  sum  of  $79  for 
his  services  in  keeping  account  of  the  receipts  and  dis- 
bursements of  the  defendant  company  prior  to  his  be- 
ing appointed  receiver,  and  the  further  sum  of  $289 
on  account  of  said  Gaylord  and  Carlton  as  expert  ac- 
countants, the  further  sum  of  $32.15  for  premium  on 
bond,  labor  and  expert  accountant  and  for  publication 
of  notice  of  hearing  of  final  report,  and  that  this  shall 
be  a  full,  final  and  complete  settlement  of  all  matters 
herein  connected  with  the  said  receivership.'* 

From  this  decree  defendants  appeal. 

Aefibmed. 
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For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Ralph  B.  Dwnmay  and  Mr.  E.  J.  Claussen,  with 
an  oral  argument  by  Mr.  Duniway. 

For  respondent,  John  Leland  Henderson,  there  was 
a  brief  and  an  oral  argument  by  Mr.  H.  T.  Botts. 

For  respondent,  A.  H.  Gaylord,  there  was  a  brief 
over  the  names  of  Mr.  H.  T.  Botts  and  Mr.  Webster 
Holmes,  with  an  oral  argument  by  Mr.  Botts. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  The  evidence  taken  upon  the  accounting  in  this  casfe 
is  very  voluminous,  and  is  rendered  vague  and  con- 
fused by  what  we  deem  an  unnecessary  elaboration  of 
petty  details.  From  it  all,  we  gather  that  the  receiver 
took  charge  of  the  property  on  May  5,  1914,  at  which 
time  he  received  with  the  business  cash  to  the  amount 
of  $132.40,  bar  supplies  $1,034.72,  and  dining-room 
supplies  $94.60.  When  he  was  removed  on  August  2, 
1914,  he  returned  to  the  defendant  Hotel  Company  cash 
$654.97,  bar  supplies  $1,221.29,  and  dining-room  sup- 
plies $118.17.  According  to  his  own  contention,  he 
paid  $2,504.37  of  bills  incurred  by  the  defendants  prior 
to  his  appointment,  of  which  defendants  concede  the 
payment  of  $1,710.75.  This  discrepancy  will  be  re- 
ferred to  later.  He  also  incurred  new  obligations 
in  conducting  the  business,  which  are  still  unpaid,  to 
the  amount  of  $2,336.81.  The  total  cash  receipts,  in- 
cluding the  money  on  hand  on  May  5,  1914,  were 
$7,608.64  and  the  receiver  accounts  satisfactorily  for 
$6,933.31,  in  the  shape  of  necessary  disbursements,  in 
addition  to  the  sum  of  $654.97  paid  to  defendants  on 
August  2,  1914.    The  trial  court  properly  disallowed 
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some  of  the  disbursements  and,  as  disclosed  in  the  de- 
cree, ordered  him  to  pay  to  defendants  the  further 
sum  of  $422  and  gave  judgment  against  the  plaintiff 
for  the  receiver's  compensation  and  other  items  of 
costs.  The  appeal  of  defendants  appears  to  be  based 
entirely  upon  the  theory  that  the  appointment  of  the 
receiver  was  a  void  act  and  as  a  necessary  sequence 
that  the  receiver  himself  was  a  trespasser.  This  con- 
tention is  without  merit.  The  petition  for  the  appoint- 
ment was  included  in  the  complaint  for  an  accounting 
and  the  allegations  were  sufficient,  if  true,  to  justify 
the  action  of  the  court.  The  appointment  was  made 
with  notice  and  after  the  defendants  had  filed  their 
answer.  It  is  true  that  this  court  subsequently  held 
that  the  action  of  the  trial  court  was  erroneous  and  di- 
rected that  the  receiver  be  removed:  Henderson  v. 
Tillamook  Hotel  Co.,  76  Or.  379  (148  Pac.  57, 149  Pao. 
473),  but  did  not  declare  the  appointment  void,  nor 
was  it  so  in  fact.  The  decree  was  reversed  because 
the  evidence  failed  to  support  the  allegations  of  the 
petition.  This  being  true,  it  follows  that  the  receiver 
is  not  in  any  sense  a  trespasser.  In  High  on  Receivers 
(2  ed.).  Section  286,  we  find  this  statement  of  the  law: 

* '  An  order  appointing  a  receiver  in  a  cause  in  which 
the  court  has  full  jurisdiction,  affords  protection  to  the 
receiver  for  all  acts  done  under  and  in  conformity  with 
such  order,  even  though  it  is  afterward  reversed  for 
error.  *' 

This  doctrine  is  supported  by  Beach  on  Eeceivers 
(Alderson's  ed.),  page  133.  The  court  therefore  very 
properly  allowed  as  credits  to  the  receiver,  all  dis- 
bursements made  in  paying  the  debts  of  the  defendant 
corporation  and  in  carrying  on  the  business. 

2.  The  discrepancy  referred  to,  supra^  arises  from  the 
fact  that  the  receiver  continued  to  do  business  with 
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certain  firms  who  had  accounts  with  the  defendant 
corporation  prior  to  the  appointment,  to  whom  there 
were  unpaid  balances  due.  New  liabilities  were  thus 
incurred  and  the  dispute  arises  upon  the  question  as 
to  whether  subsequent  payments  to  such  firms  were 
applied  to  the  old  or  new  obligations.  The  new  ac- 
counts are  a  proper  charge  against  the  defendants, 
since  the  supplies  thus  purchased  would  have  been  a 
necessary  expense,  even  if  there  had  been  no  receiver- 
ship: High  on  Eeceivers  (4  ed.),  §  809;  Ogden  City 
V.  Bear  Lake  etc.  Irr.  Co.,  18  Utah,  279  (55  Pac.  385). 

3.  It  follows  that  it  can  make  no  material  diflference 
to  the  defendants  whether  the  payments  in  question 
were  applied  to  the  new  or  old  accounts,  since  both  are 
their  obligations.  We  find  no  substantial  error  in  the 
record  and  the  decree  is  therefore  affirmed. 

Affibhed. 

Mb.  Chief  Justice  MoBbide,  Mb.  Justice  Habbis  and 
Mb.  Justicb  Moobb  concur. 


Argued  October  19,  affirmed,  modification  authorized  November  20, 
1917,  opinion  further  modified  and  rehearing  denied  January  8. 
1918. 

HOENBECK  v.  SMITH.* 

(108  Pac.  633,  419.) 

Vendor  and  Pnrdiamr — ^Fraud— Evidence — Sofflciencj. 

1.  Evidence  held  insufficient  to  show  fraud  on  the  part  of  defend- 
ants who  contracted  to  convey  land  to  plaintiff. 

Vemdor  and  Purchaser— Title— BncnmbraBce8-—PnbUc  Higbway. 

2.  The  existence  of  a  visible  and  known  physical  encumbrance  upon 
land  contracted  to  be  conveyed,  such  as  a  public  highway,  is  not  such 

*0n  right  to  rescind  or  abandon  contract  because  of  other  party's 
default,  see  note  in  30  L.  B.  A.  33. 

As  to  necessity  for  placing  in  staPu  quo  on  rescission  of  contract 
for  sale  of  land,  see  note  in  30  L.  B.  A.  56.  BxPoaTEB. 
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an  enenmbranee  as  renders  the  owner's  title  unmarketable;  it  being 
presumed  that  in  fixing  the  purchase  price  the  existence  of  such  an 
easement  was  considered  by  the  parties. 

Vendor  and  Purchaser — ^ReBciaslon — ^Burden  of  Proof — ^Fraiid. 

3.  Where  the  purchaser  sought  to  rescind  a  contract  to  purchase 
real  estate  on  the  grounds  of  fraudulent  representations,  he  had  the 
burden  of  pleading  and  proving  all  the  operative  elements  of  fraud. 

[As  to  burden  of  proving  fairness  of  transaction,  see  note  in 
Ann.  Caa.  1912A,  704.] 

Vendor  and  Purchaser — ^SesclBsion — ^I>atie8  of  PartieA. 

4.  A  vendee  desiring  a  rescission  of  a  contract  to  purchase  land 
must  endeavor  to  restore  the  statiis  quo,  and  to  make  some  recompense 
for  profits  derived  under  the  contract. 

Vendor  and  Purchaser — Time  for  BesciBsion. 

5.  In  order  to  secure  a  rescission  of  a  contract  to  purchase  land, 
the  vendee  must  act  promptly  upon  discovery  of  the  alleged  discrepancy 
in  the  number  of  acres  actually  conveyed. 

From  Marion :  Wiluam  Galloway,  Judge. 

Department  1.     Statement  by  Mb.  Justicb  Bbah. 

In  April,  1914,  the  defendants,  J.  P.  Smith,  B.  M- 
Smith,  and  J.  E.  Smith,  ipartners  as  Smith  Brothers, 
were  the  owners  of  about  177  acres  of  land  in  the 
northern  part  of  Marion  County.  About  147  acres  of 
this  tract  are  located  east  of  the  Willamette  River  and 
the  remaining  30  acres,  known  as  the  island,  lie  west 
of  the  main  channel  of  the  river.  This  land  was  placed 
in  the  hands  of  Mr.  Ferguson,  a  real  estate  agent  at 
Newberg,  for  sale  for  $16,000.  He  initiated  negotia- 
tions with  plaintiff  Hombeck  for  the  sale  of  the  same, 
but  as  the  latter  did  not  desire  any  portion  of  the 
island  a  final  proposition  was  accepted  leaving  it  out 
and  embracing  only  the  147  acres  at  the  price  of  $15,- 
400.  The  contract  of  sale  was  executed  April  1,  1914, 
describing  the  land  as  two  distinct  parcels,  title  in 
fee  simple  to  be  conveyed  upon  payment  of  the  pur- 
chase price  as  follows :  $3,000  in  cash,  which  was  paid ; 
$1,500  on  the  first  day  of  November,  1914,  and  $1,500 
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on  the  first  day  of  November  in  each  year  thereafter 
until  the  purchase  price  was  fully  paid,  with  interest  at 
six  per  cent  per  annum  on  deferred  payments.  Horn- 
beck  was  to  pay  all  taxes  for  the  year  1914,  and  there- 
after. Upon  the  execution  of  the  agreement  Hornbeck 
was  to  have  possession  of  20  acres  of  the  land,  and  of 
the  whole  thereof  on  October  1,  1914,  at  the  expira- 
tion of  a  certain  lease  in  which  he  was  substituted  as 
lessor.  The  contract  provided  that  in  case  of  failure 
to  make  any  of  the  payments,  or  the  interest  thereon, 
at  the  time  provided  therein,  which  was  made  the  es- 
sence of  the  agreement,  then  Hornbeck  should  forfeit 
all  his  rights  to  the  premises  and  the  Smiths  might  re- 
enter the  same  and  retain  all  payments  ulade. 

On  February  7, 1916,  J.  P.  Smith,  who  had  succeeded 
to  the  interest  of  his  brothers  in  the  land,  brought  an 
action  against  Hornbeck  for  the  possession  thereof. 
Hornbeck  answered  and  also  filed  a  cross-complaint  in 
equity  to  restrain  the  action  at  law  and  prayed  for  the 
cancellation  of  the  contract  of  sale  and  for  the  return 
of  the  $3,000,  the  first  payment  made  upon  the  agree- 
ment, and  $434,  interest  paid  December  11,  1914.  In 
his  cross-complaint  plaintiff  Hornbeck  set  forth  the 
contract  and  alleged,  in  substance  that  there  was  a  de- 
ficiency of  about  20  acres  in  the  tract  purchased ;  that 
at  the  time  of  the  execution  thereof  and  ever  since 
neither  of  the  vendors  owned  or  possessed  a  parcel  of 
said  land  consisting  of  about  12  acres  and  therefore 
cannot  comply  with  the  terms  of  the  contract;  that 
plaintiff  was  not  familiar  with  the  location  of  that  por- 
tion of  the  premises  and  relied  upon  the  representa- 
tions of  the  Smiths ;  that  they  greatly  exaggerated  the 
value  of  the  farm  and  falsely  represented  the  proceeds 
that  could  be  derived  from  the  cultivation  thereof. 
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Defendants  J.  P.  Smith,  B.  M.  Smith  and  J.  E. 
Smith,  who  were  made  parties  defendants  upon  the  ap- 
plication of  plaintiff,  answered  the  cross-complaint  and 
admitted  the  execution  of  the  contract.  They  denied 
any  misrepresentations  or  fraud  on  their  part  and 
averred  that  plaintiff  failed  to  pay  any  of  the  prin- 
cipal due  on  April  1, 1914,  or  any  interest,  except  $434 
paid  December  11, 1914,  therefore,  prior  to  the  action 
defendant  J.  P.  Smith  declared  the  contract  forfeited 
and  demanded  possession  of  the  premises ;  that  plain- 
tiff was  in  possession  of  the  land  during  the  crop  sea- 
sons of  1914  and  1915,  without  paying  defendant  any- 
thing for  the  use  thereof,  and  neglected  to  pay  the 
taxes  assessed  against  the  property  for  the  year  1915 ; 
that  by  reason  of  the  failure  of  plaintiff  to  perform 
the  conditions  of  the  contract  he  forfeited  all  right  to 
the  premises,  or  to  a  return  of  the  $3,000,  or  the  in- 
terest paid. 

Plaintiff's  reply  put  in  issue  most  of  the  material 
allegations  of  the  answer  and  averred  that  defendants 
delivered  possession  of  only  103.89  acres  of  one  tract, 
and  23.63  of  the  other.  A  decree  was  rendered  in 
favor  of  defendants  forfeiting  all  payments  made  by 
plaintiff  and  restoring  defendant  J.  P.  Smith's  posses- 
sion of  the  premises.  Plaintiff  appeals.  Additional 
facts  are  stated  in  the  opinion. 

Affibmbd.    Modifioatton  Axtthobized. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Grant  Corhy. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  John  H.  McNary,  Mr.  Ralph  D.  Moores  and  Mr. 
Everil  M.  Page,  with  oral  arguments  by  Mr.  McNary 
and  Mr.  Moores. 

87  Or.- 
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Me.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  Plaintiflf 's  complaint  as  to  fraudulent  representa- 
tions on  the  part  of  the  vendors  is  not  sustained  by  the 
evidence.  The  averment  in  regard  to  a  want  of  own- 
ership of  about  12  acres  of  the  land  contracted  for  re- 
fers to  a  piece  surveyed  and  marked  upon  the  plat  in 
evidence  as  10.15  acres  in  the  shape  of  a  portion  of  an 
L  extending  north  from  the  western  boundary  of  the 
main  tract  and  down  along  the  Willamette  Eiver  imme- 
diately west  of  a  Mr.  Coyle^s  land.  For  several  years 
the  fences  on  the  south  and  north  of  Coyle  's  land  have 
extended  past  the  strip  to  the  Willamette  Eiver  so  as 
to  embrace  the  same  in  his  inclosure.  This  was  done 
apparently  to  economize  in  fencing.  An  attempt  was 
made  to  show  that  Coyle  had  gained  title  to  this  tract 
by  virtue  of  the  statute  of  limitations.  He  was  a  wit- 
ness in  the  case  and  plainly  stated  that  he  had  no  use 
for  this  land;  that  he  claimed  only  the  land  conveyed 
to  him  which  was  a  part  of  the  Coyle  Donation  Land 
Claim  which  was  shown  not  to  include  the  10.15  acre 
piece,  formerly  state  school  land.  In  the  negotiations 
for  the  sale,  the  farm  was  referred  to  as  consisting  of 
147  acres.  The  main  contention  of  plaintiff  is  that 
there  is  a  shortage  in  the  nimaber  of  acres.  After  the 
action  was  commenced  by  Smith,  plaintiff  procured  a 
survey  of  the  land  to  be  made  which  was  delineated 
upon  the  map  exhibited  as  containing  in  the  aggregate 
134.17  acres.  While  the  land  is  all  connected  the  acre- 
age is  computed  in  four  parts,  one  of  which  has  already 
been  referred  to.  The  larger  parcel  which  is  a  part  of 
the  Coyle  Donation  Land  Claim  is  nearly  in  the  form 
of  a  rectangle.  It  is  surveyed  and  marked  on  the  plat 
as  containing  103.89  acres.  In  the  negotiations  this 
tract  was  called  107  acres.  Embraced  therein  is  a 
road  occupying  3.49  acres  which  was  not  included  in 
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the  survey.    This,  if  added,  would  make  a  fraction 
over  107  acres,  the  estimated  area. 

2.  It  is  held  in  this  state  that  the  existence  of  a  visible 
and  known  physical  encumbrance  upon  land  contracted 
to  be  conveyed,  such  as  a  public  highway,  is  not  such 
an  encumbrance  as  renders  the  owner 's  title  unmarket- 
able. It  is  a  presumption  that  in  fixing  the  purchase 
price  the  existence  of  such  an  easement  was  taken  into 
consideration  by  the  parties:  Maupin  on  Marketable 
Title  (2  ed.),  197;  Barnum  v.  Lockhart,  75  Or.  528,  540 
(146  Pac.  975) ;  Wetherhy  v.  Griswold,  75  Or.  468,  475 
(147  Pac.  388) ;  Lombard  v.  Kies,  79  Or.  355,  362  (154 
Pac.  757) .  For  aught  that  appears  in  the  record  plain- 
tiff knew  all  about  the  county  road.  On  the  west  of 
the  107  acres,  between  that  tract  and  the  Willamette 
River  as  surveyed,  there  are  five  acres.  Adjoining 
the  larger  tract  on  the  southwest  is  one  formerly  con- 
veyed as  26  acres,  which  was  surveyed  as  15.63  acres. 
The  first  and  two  last  pieces  of  land  mentioned  were 
conveyed  as  school  lands  by  the  state.  In  the  contract 
the  western  boundary  of  this  farm  is  written  as  follow- 
ing ''the  meandering  of  the  channel  of  the  Willamette 
Eiver.'*  It  is  in  regard  to  the  school  lands  bordering 
on  the  river  that  the  main  part  of  the  shortage  is 
claimed.  When  the  survey  was  made  for  plaintiff  the 
water  of  the  river  was  at  a  high  stage.  It  was  sur- 
veyed to  the  edge  of  the  water.  The  western  portion 
of  the  land  consists  of  timber  lands,  a  part  of  which  is 
very  productive  and  a  part,  somewhat  lower  and  some- 
times overflowed  which  is  of  less  value  and  is  called 
' '  rough  shore  land. ' ' 

The  burden  of  proof  is  on  the  plaintiff  to  prove  the 
allegations  of  his  complaint. 

In  order  to  rescind  a  contract  for  the  sale  of  real  es- 
tate on  the  grounds  of  fraudulent  representations  plain- 
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tiff  must  plead  and  prove  all  the  operative  elements  of 
fraud :  Rolfes  v.  Russel,  5  Or.  400 ;  Dimning  v.  Cres- 
son,  6  Or.  241 ;  Wheelwright  v.  Vmderhilt,  69  Or.  326 
(138  Pac.  857). 

3.  The  second  parcel  described  in  the  contract  by  metes 
and  bounds,  being  the  school  land,  is  referred  to  there- 
in as  ''containing  40  acres  more  or  less.*'  The  evi- 
dence does  not  show  that  this  tract  does  not  consist 
of  approximately  40  acres,  if  surveyed  at  the  ordinary 
stage  of  water  in  the  Willamette  Eiver  according  to  the 
boundary  given  in  the  contract  of  sale,  or  to  the  ordi- 
nary high- water  mark  of  the  river:  See  Sim  Dial 
Ranch  v.  May  Land  Co.,  61  Or.  205  (119  Pac.  758).  On 
the  other  hand,  while  the  exact  area  according  to  such 
a  survey  is  not  given  it  is  shown  that  it  would  make 
a  great  difference  in  the  measurement  if  made  to  the 
stream  and  the  evidence  indicates  that  the  land  con- 
tained about  40  acres,  and  that  the  farm  in  the  aggre- 
gate comprised  approximately  147  acres.  Mr.  Horn- 
beck  is  an  illiterate  man,  but  does  not  appear  to  be 
ignorant  of  business  matters.  As  an  incident  it  ap- 
pears that  he  made  two  visits  to  the  farm  in  company 
with  his  son-in-law,  Mr.  Nelson,  and  Mr.  Ferguson,  the 
real  estate  agent.  Upon  the  first  visit,  by  mistake  of 
memory  or  on  account  of  error  in  listing  the  land  for 
sale,  Ferguson  said  there  were  thirty  acres  of  hops  on 
the  farm,  to  which  Mr.  Hornbeck  promptly  replied, 
**Well,  it  ain't  there.''  The  agent  did  not  know  nor 
pretend  to  know  the  number  of  acres.  Inquiry  was 
made  of  Mr.  Van  Damm,  the  lessee  then  in  charge  of 
the  place,  and  it  was  ascertained  that  the  large  hop- 
yard  consisted  of  18  acres. 

It  appears  that  in  the  negotiations  the  land  imme- 
diately bordering  on  the  water  was  not  considered  as 
valuable  as  the  other  land  and  that  Hornbeck  under- 
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stood  this  as  he  would  not  take  the  island,  and  a  deduc- 
tion of  only  $600  was  made  for  this  thirty  acres.  A 
proposition  was  pending  between  the  parties  for  half 
a  day  for  the  agent  to  take  the  10.15  acres  which  Horn- 
beck  did  not  want  at  first  as  commission,  and  that  the 
price  be  reduced  to  $400  upon  such  an  arrangement. 

It  is  shown  that  the  farm  was  a  fair  bargain  at  the 
price  agreed  upon.  It  contains  about  90  acres  in 
cultivation,  an  eighteen-acre  bearing  hopyard,  and  a 
two-acre  peach  orchard.  There  is  a  residence  on  the 
property  of  the  value  of  about  $2,000,  a  bam,  hop- 
house,  dryer,  and  other  farm  buildings.  During  the 
five  years  prior  to  the  contract  the  rental  share  re- 
ceived by  the  Smiths  ranged  fr9m  $1,100  to  $2,907, 
averaging  $2,096  per  annum.  It  will  be  observed  that 
the  income  varied  widely  in  different  years.  It  seems 
that  the  hopyard  which  was  one  of  the  best  in  that 
part  oT  the  county  was  largely  relied  upon  for  profit. 
After  the  contract  of  sale  was  made  the  price  of  hops 
declined  and  with  that  the  income  of  the  farm  de- 
creased. Unfortunately  Mr.  Hombeck  was  unable  to 
make  his  payments  as  agreed,  and  he  tardily  com- 
plained of  the  number  of  acres  which  he  had  ample 
opportunity  to  ascertain  and  which  he  apparently  knew 
approximately  at  the  time  of  the  deal.  He  speculated 
on  the  cultivation  of  the  farm  for  two  seasons  and 
offers  the  owner  no  rent  or  compensation  therefor, 
but  seeks  a  return  of  the  first  payment  and  of  one 
interest  payment  made  therefor. 

4, 5.  A  vendor  desiring  a  rescission  of  a  contract  of 
sale  of  land  must  endeavor  to  restore  the  status  quo  and 
make  some  recompense  for  profits  derived  under  the 
contract:  Dundee  Mortgage  etc.  Co.  v.  Goodman,  36 
Or.  453  (60  Pac.  3) ;  Crossen  v.  Murphy,  31  Or.  114  (49 
Pac.  858);  Clarno  v.  Grayson,  30  Or.  Ill  (46  Pac. 
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426) ;  Frinh  v.  Thomas,  20  Or.  265  (25  Pac.  717,  12 
L.  E.  A.  239).  In  order  to  secure  a  rescission  of  the 
contract  of  sale  such  a  vendee  must  act  promptly  upon 
discovery  of  a  discrepancy  in  the  number  of  acres: 
McCourt  V.  Johns,  33  Or.  561  (53  Pac.  601) ;  Waymire 
V.  Shipley,  52  Or.  464  (97  Pac.  807) ;  Hewitt  v.  An^ 
drews,  69  Or.  581  (140  Pac.  437).  It  does  not  appear 
that  the  vendee  was  overreached  or  defrauded  in  mak- 
ing the  contract. 

In  order  that  Hombeck  may  have  ample  opportunity 
to  comply  with  the  terms  of  the  contract  and  in  view 
of  the  fact  that  upon  the  trial  little  attention  was  paid 
to  the  matter  of  notice  to  the  plaintiff  of  the  declara- 
tion of  forfeiture  by  defendant,  J.  P.  Smith,  plaintiff 
Hombeck  should  be  allowed  to  apply  to  the  Circuit 
Court  within  ten  days  from  the  filing  in  that  court 
of  the  mandate  herein  to  make  payment  of  the  amount 
due  upon  the  contract  of  sale;  and,  in  case  of  such 
application,  he  should  be  allowed  ninety  days  or  such 
time  as  the  Circuit  Court  may  deem  reasonable  under 
all  the  circumstances  to  make  such  payment.  In  the 
event  of  such  payment  or  redemption  the  defendant, 
J.  P.  Smith,  who  appears  to  be  in  possession  by  tenant, 
should  account  to  Hombeck  for  the  rents  and  profits 
during  the  time  of  such  possession. 

The  decree  of  the  trial  court  is  affirmed  with  the  au- 
thority for  that  court  to  make  the  modification  upon 
application  in  accordance  herewith;  defendants  to  re- 
cover costs  in  this  court. 

Apfibmed.    Modification  Authorized. 

Me.  Chief  Justice  MoBeidb,  Mb.  Justice  Benson 
and  Mb.  Justice  Habbib  concur. 
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Modified  and  reheftring  denied  January  8,  1918. 

Petition  fob  Beheabinq. 

(168  Pae.  419.) 

Former  opinion  modified.  Petition  for  rehearing 
denied. 

Mr.  Grant  Cotby,  for  the  petition. 

Mr.  John,  H.  McNary,  Mr.  Rdlph  D.  Moores  and  Mr. 
Everil  M.  Page,  contra. 

Department  1.  Mb.  Justice  Bean  delivered  the 
opinion  of  the  court. 

In  onr  former  opinion  in  this  suit  in  order  that  Horn- 
beck  might  have  an  opportunity  to  comply  with  the 
terms  of  the  contract  he  was  permitted  to  apply  to  the 
Circuit  Court  within  a  certain  time  to  make  payment 
of  the  amount  due  upon  the  contract  of  sale  of  the  land 
involved  and  in  case  of  such  application  to  be  allowed 
90  days  or  a  reasonable  time  in  which  to  make  such 
payment.  It  was  also  held  that  in  the  event  of  such 
payment  or  exemption  the  defendant,  J.  P.  Smith,  who 
•appeared  to  be  in  possession  of  the  land,  should  ac- 
3ount  to  plaintiff  Hombeck  for  the  rents  and  profits 
during  the  time  of  such  possession.  In  a  petition  for 
rehearing  the  plaintiff  asks  for  a  modification 

*4n  order  that  the  mandate  or  final  decree  rendered 
herein  may  authorize  such  supplemental  proceedings 
in  the  court  below  sufficient  to  fully  warrant  and  au- 
thorize a  complete  accounting. ' ' 

In  case  of  an  application  by  plaintiff  Hombeck  to 
make  payment  for  the  land  or  redemption  thereof,  the 
manner  of  the  accounting  authorized  to  be  taken  was 
not  intended  to  be  directed.    Upon  such  application 
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being  made  and  an  aocounting  being  taken  the  Circuit 
Court  is  at  liberty  to  entertain  such  supplemental  pro- 
ceedings and  make  such  investigations  as  may  be 
deemed  necessary  and  warranted  by  the  equities  of 
the  case  under  the  law.  Except  for  this  modification 
or  explanation  the  petition  for  rehearing  is  denied. 

Affibmed. 
Modification  Authobizbd.    Beheabino  Denied. 

Mb.  Chief  Justice  McBBmE,  Mb.  Justice  Benson 
and  Mb  Justice  Habbis  concur. 


Submitted  on  briefs  December  18, 1917,  reTeraed  January  8, 1918. 

CITY  OF  ASTORIA  v.  MALONE. 

(169  Pac.  749.) 

Criminal  Law— Appeal — Formal  Defects. 

1.  The  contention  that  the  judgment  of  conviction  should  be  af- 
firmed, because  defendant's  counsel  moved  for  a  directed  verdict  in- 
stead of  a  verdict  of  not  guilty,  is  without  merit. 

Statutes — Ezcepttons  and  ProvlsoB — "Enacting  Clause** — 'Treamble.** 

2.  The  term  "enacting  clause"  generally  relates  to  a  requirement  in 
a  Constitution  or  municipal  charter  demanding  the  use  of  a  designated 
clause  so  as  to  give  validity  to  a  statute  or  ordinance,  and  what  is 
generally  designated  the  "enacting  clause"  of  a  statute  is  occasionally 
called  the  "preamble";  while  a  section  of  a  statute  denouncing  an 
offense  is  sometimes  spoken  of  as  the  "enacting  clause." 

[As  to  preamble  as  aid  to  the  construction  of  a  statute^  see  note 
in  Ann.  Cas.  1917C,  500.] 

Intoxicating  Liqaors — Jurisdiction  of  Police  Conrts. 

3.  Under  Laws  of  1915,  page  166,  Section  32,  providing  that  justices 
of  the  peace  and  other  courts  having  jurisdiction  as  such  shall  have 
concurrent  jurisdiction  with  the  Circuit  Court  for  violations  of  the 
act,  police  courts  generally  possess  the  same  authority  to  hear  and  de- 
termine cases  as  Justice's  Courts,  and  have  concurrent  jurisdiction 
with  the  Circuit  Court  of  most  violations  of  the  prohibitory  laws. 

Intoxicating  Liquors— Prosecutions  tJnder  Ordinances — Statutes  Appli- 
cable. 

4.  Laws  of  1915,  page  166,  Section  33,  providing  that  it  shall  not 
be  necessary  for  the  state  to  allege  that  the  party  charged  did  not 
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have  legal  authority  to  eell  sneh  liquor,  or  was  not  within  any  of  tha 
exceptions  of  the  act,  has  no  application  to  a  prosecution  under  a 
municipal  ordinance. 

Municipal  Ooipoiatioii«— Qvdinaaeag  Oroatiiig  Mlfldemaaiion. 

5.  A  municipal  enactment  creating  a  misdemeanor  can  rise  to  no 
greater  dignity  or  importance  than  a  statute  defining  a  crime  of  that 
class. 

Indictment  and  Inf ormation — Sopplylng  Omlaaiona  Unlawfully. 

6.  The  use  of  the  word  "unlawfully"  in  a  criminal  accusation  for 
a  statutory  misdemeanor  cannot,  in  the  absence  of  an  enactment  to 
that  effect,  supply  the  omission  of  a  statement  of  facts  necessary  to 
show  the  commission  of  the  offense. 

Itttozicating  Liqnon — NegatlTlng  Ezceptioni — ^'Tndictnient.'* 

7.  Under  ordinance  making  it  unlawful  to  have  in  possession  in- 
toxicants ''not  permitted  by  the  general  laws  of  the  State  of  Oregon," 
the  quoted  exception  being  a  part  of  what  is  usually  termed  the  "en- 
acting clause"  must  be  negatived,  and  a  complaint  not  negativing  such 
exception  by  appropriate  language  was  demurrable  in  view  of  Sec- 
tion 2482,  L.  O.  L.,  providing  that  a  complaint  is  to  be  deemed  an 
indictment  within  the  provisions  of  Chapter  7  of  Code  of  Criminal 
Procedure  (Sections  1435-1460,  L.  O.  L.),  as  to  suffieieney  of  indiet- 
ment. 

From  Clatsop :  James  A.  Eakin,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Moobe. 

The  defendant  was  accused  by  a  verified  complaint 
filed  in  the  Police  Court  of  the  City  of  Astoria  of  vio- 
lating the  provisions  of  Ordinance  No.  5025  of  that 
municipality,  which  offense  was  alleged  to  have  been 
committed  as  follows : 

'  *  That  said  Walter  Malone,  within  the  corporate  lim- 
its of  the  City  of  Astoria,  Clatsop  County,  State  of 
Oregon,  on  the  26th  day  of  August,  1917,  then  and 
there  being,  did  have  unlawfully  in  his  possession  in- 
toxicating liquors,  to  wit :  beer  and  wine,  contrary  to 
the  ordinance  in  such  case  made  and  provided,  and 
against  the  peace  and  good  order  of  the  said  city  of 
Astoria.*' 

A  demurrer  to  the  charge,  on  the  grounds  that  it  did 
not  state  facts  sufficient  to  constitute  a  crime  or  show 
an  infringement  of  the  designated  ordinance,  was  over- 
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ruled  and  the  defendant  declining  further  to  plead  or 
offer  any  evidence  was  found  guilty  and  appealed  from 
the  resulting  judgment  to  the  Circuit  Court  for  that 
county  where  the  cause  was  tried  and  when  the  testi- 
mony for  the  prosecution  was  received,  the  defendant, 
without  offering  any  evidence,  moved  for  a  directed 
verdict  in  his  favor,  but  the  motion  was  denied  and 
having  again  been  found  guilty,  he  appeals  to  this 
court  from  the  judgment  which  followed. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:56  Or.  622  (117  Pac.  xi).    Reversed. 

For  appellant  there  was  a  brief  submitted  by 
Messrs.  Norblad  &  Hesse. 

For  respondent  there  was  a  brief  prepared  and  sub- 
mitted by  Mr.  Olaf  Anderson,  City  Attorney,  and  Mr. 
0.  B.  Setters. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
court 

1.  It  is  insisted  that  the  judgment  rendered  herein 
should  be  aflSrmed  because  the  defendant's  counsel 
moved  for  a  directed  verdict  in  favor  of  their  client, 
instead  of  a  verdict  of  not  guilty.  The  court  undoubt- 
edly understood  the  purport  of  the  motion,  which  ap- 
plication was  not  denied  by  reason  of  any  indefinite- 
ness  therein  as  to  the  meaning  intended  to  be  conveyed. 
The  point  contended  for  is  without  merit. 

This  action  was  founded  upon  Section  5  of  the  ordi- 
nance mentioned,  which  provision  reads : 

**It  shall  be  unlawful  for  any  person,  persons,  firm, 
company  or  corporation  to  have  in  his,  her,  their  or 
its  possession  within  the  corporate  limits  of  the  City 
of  Astoria,  any  intoxicating  liquor  not  permitted  by 
the  general  laws  of  the  State  of  Oregon.'* 
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It  will  be  noted  that  the  accusation  herein  omits  the 
language  *'not  permitted  by  the  general  laws  of  the 
State  of  Oregon, '^  as  set  forth  in  the  section  quoted. 
Though  a  clause  of  the  Constitution  of  Oregon,  which 
became  operative  January  1, 1916,  prohibits  the  manu- 
facture or  sale  within  this  state  of  intoxicating  liquors, 
except  for  medicinal,  scientific,  sacramental  or  mechan- 
ical purposes  (Gen.  Laws  Or.  1915,  p.  12),  and  another 
provision  of  the  organic  law  inhibits  the  importation 
of  such  liquors  for  beverage  purposes  (Gen.  Laws 
Or.  1917,  p.  8),  it  is  not  violative  of  any  enactment 
for  a  person  to  have  in  his  possession  intoxicating 
liquors  which  were  lawfully  procured  and  in  his  cus- 
tody within  this  state,  February  2,  1917,  when  Gen. 
Laws  Or.  1915,  p.  150,  c.  141,  §  5,  was  amended: 
Gen.  Laws  Or.  1917,  p.  46,  c.  40.  Thus,  if  the  wine 
and  beer  charged  to  have  been  in  the  defendant's  pos- 
session were  secured  by  him  on  or  prior  to  February 
2, 1917,  and  he  was  then  in  custody  thereof  within  this 
state,  no  crime  was  committed  by  having  possession 
of  such  beverages.  This  is  the  only  instance  in  which 
the  possession  of  beer  could  legally  have  been  secured 
or  held  at  the  time  alleged  in  the  complaint. 

**It  shall  be  lawful  for  any  priest  or  minister  of  any 
church  or  religious  congregation  in  this  state,  using 
wine  in  administering  the  sacrament  to  receive  from 
any  common  carrier  such  reasonable  quantity  of  wine 
as  may  be  necessary  for  sacramental  purposes  only, 
to  be  imported  into  this  state  under  permit  of  the 
district  attorney  for  the  county  in  which  such  church 
or  congregation  holds  its  meetings'*;  Gen.  Laws  Or. 
1917,  p.  46,  c.  40,  §  12. 

If,  therefore,  the  defendant  was  a  priest  or  minister 
as. thus  described,  or  a  common  carrier  who  had  im- 
ported for  such  clergyman  wine  pursuant  to  a  permit 
regularly  issued  therefor,  no  crime  was  conmiitted  in 
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having  possession  within  this  state  of  any  reasonable 
quantity  of  wine  for  sacramental  purposes. 

Ethyl  alcohol  may  also  be  legally  imported,  kept, 
sold  and  delivered  for  medicinal,  scientific  or  mechan- 
ical purposes  within  Oregon :  Gen.  Laws  Or.  1915,  p.  12 ; 
Gen.  Laws  Or.  1915,  p.  150,  c.  141,  §  6,  as  amended  by 
Gen.  Laws  Or.  1917,  p.  46,  c.  40.  As  neither  wine  nor 
beer  comes  within  that  class  of  intoxicating  liquor, 
it  is  unnecessary  to  refer  to  the  instances  in  which  the 
possession  of  such  alcohol  can  legally  be  held.  It  is 
contended  that  the  complaint  herein  does  not  state 
facts  sufficient  to  constitute  a  crime  or  to  show  a  vio- 
lation of  the  provisions  of  Ordinance  No.  5025,  in  that 
the  accusation  does  not  negative  these  exceptions  to 
the  general  prohibition  law,  by  alleging  that  not  hav- 
ing in  his  possession  within  this  state  on  February  2, 
1917,  any  alcoholic  stimulants,  nor  then  being  a  priest 
or  minister  of  any  church  or  religious  congregation 
in  Oregon,  using  wine  in  the  administration  of  the  sac- 
rament, nor  a  common  carrier  importing  into  this  state 
under  permit  of  the  district  attorney  of  the  county  in 
which  such  church  or  congregation  holds  its  meetings, 
any  wine  the  defendant  at,  etc.,  on  etc.,  did  unlawfully 
have  in  his  possession  intoxicating  liquors,  to  wit,  beer 
and  wine,  contrary,  etc. 

In  State  v.  Tamler,  19  Or.  528,  530  (25  Pac.  71,  9 
L.  R.  A.  853),  in  speaking  of  an  accusation  charging 
a  violation  of  the  provisions  of  a  statute  creating  a 
misdemeanor  and  containing  excepted  clauses,  Mr.  Jus- 
lice  Bean  remarks: 

'*The  general  rule  on  this  subject,  is  that  where  the 
exception  or  proviso  is  stated  in  the  enacting  clause, 
it  is  necessary  to  negative  them  in  order  that  the  de- 
scription of  the  offense  may  in  all  respects  correspond 
with  the  statute;  but  where  such  exception  or  proviso 
is  contained  in  another  or  subsequent  section  of  the 
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statute,  it  is   a  matter  of  defense  and  need  not  be 
negatived  in  the  indictment. ' ' 

To  the  same  effect  see  Binhoff  v.  State,  49  Or.  419 
(90  Pac.  586) ;  State  v.  Carmody,  50  Or.  1  (91  Pac.  446, 
1081,  12  L.  E.  A.  (N.  S.)  828) ;  State  v.  Eisen,  53  Or. 
297  (99  Pac.  282,  100  Pac.  257) ;  State  v.  Atwood,  54 
Or.  526  (102  Pac.  295, 104  Pac.  195,  21  Ann.  Cas.  516)  ; 
State  V.  Edmwnds,  55  Or.  236  (104  Pac.  430) ;  State  v. 
Runyon,  62  Or.  246  (124  Pac.  259) ;  State  v.  Sommer, 
71  Or.  206  (142  Pac.  759) ;  State  v.  Aplin,  81  Or.  621 
( 160  Pac.  538 ) .  See,  also,  12  Stand.  Ency.  Proced.  458 ; 
United  States  v.  Cook,  84  U.  S.  168  (21  L.  Ed.  538). 

2.  The  term ' '  enacting  clause ' '  as  used  in  the  language 
last  quoted  seems  to  have  caused  some  misapprehen- 
sion of  the  meaning  intended  to  be  conveyed.  Such 
phrase  generally  relates  to  a  requirement  in  a  Con- 
stitution or  a  municipal  charter  demanding  the  use  of 
a  designated  clause  so  as  to  give  vitality  to  a  statute  or 
an  ordinance,  without  the  employment  of  which  such 
enactments  are  usually  regarded  as  inefficacious:  26 
Am.  &  Eng.  Enc.  Law  (2  ed.),  560;  36  Cyc.  967.  In 
commenting  upon  the  parts  of  a  legislative  enactment, 
a  text-writer  observes : 

**A  statute  has,  or  may  have,  a  title,  preamble,  and 
purview.  The  purview  is  what  follows,  *Be  it  enacted' 
etc.,  and  includes  the  entire  statute,  except  the  title  and 
preamble":  2  Bishop's  New  Grim.  Proc,  §  634. 

It  will  thus  be  observed  that  what  is  generally  desig- 
nated as  the  ''enacting  clause"  of  a  statute  is  oc- 
casionally called  the  ' '  preamble, ' '  while  a  section  of  a 
statute  denouncing  an  offense  is  sometimes  spoken  of 
as  the  ''enacting  clause":  State  v.  Runyon,  62  Or.  246 
(124  Pac.  259). 

3,4.  Police  Courts  in  Oregon  usually  possess  the 
same  authority  to  hear  and  determine  cases  as  Justices' 
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Courts,  and  have  concurrent  jurisdiction  with  the  Cir- 
cuit Court  of  most  violations  of  the  provisions  of  the 
prohibitory  laws:  Gen  Laws  Or.  1915,  p.  150,  c.  141, 
§  32.  In  the  prosection  of  actions  founded  upon  that 
statute 

''it  shall  not  be  necessary  in  the  first  instance,  for  the 
State  to  allege  or  prove  that  the  party  charged  did  not 
have  legal  authority  to  sell  such  liquor,  or  was  not 
within  any  of  the  exceptions  provided  by  this  Act": 
Gen.  Laws  Or.  1915,  p.  150,  c.  141,  §  33. 

''All  fines,  costs,  forfeitures  on  bonds,  penalties  or 
other  sums  collected  in  prosecutions  under  this  Act, 
shall  be  paid  at  once  into  the  county  treasury  to  be 
applied  to  such  funds  as  the  county  court  may  c&rect" : 
Gen.  Laws  Or.  1915,  p.  150,  c.  141,  §  25, 

This  action  is  not  prosecuted  by  the  state,  nor  is  it 
based  upon  an  alleged  violation  of  the  provisions  of 
the  statute  referred  to,  but  it  is  brought  by  the  City 
of  Astoria  and  predicated  upon  an  averred  transgres- 
sion of  an  ordinance,  which  enactment  was  probably 
adopted  to  divert  the  sums  of  money  exacted  as  fines 
for  violations  of  the  prohibition  law  from  the  county 
treasury  and  to  cause  the  payment  thereof  to  be  made 
to  the  city  treasurer  for  the  benefit  of  that  municipal- 
ity. The  provisions  of  Gen.  Laws  Or.  1915,  p.  150,  a 
141,  Section  33,  relating  to  the  manner  of  pleading  an 
alleged  violation  of  the  provisions  of  the  prohibition 
law,  can  have  no  application  whatever  to  the  prosecu- 
tion of  an  action  for  an  alleged  violation  of  a  municipal 
ordinance. 

Section  5  of  Ordinance  No.  5025  is  complete  within 
itself,  and  the  description  of  the  offense  as  there  given, 
usually  called  in  criminal  parlance  the  "enacting 
clause,'^  contains  the  proviso  "not  permitted  by  the 
General  Laws  of  the  State  of  Oregon, ' '  which  language 
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is  not  an  independent  sentence,  but  forms  an  exception 
to  a  part  of  that  municipal  enactment. 

It  has  been  held  that  a  criminal  accusation  is  suffi- 
cient if  it  follows  the  language  of  the  statute,  denoun- 
cing a  misdemeanor  and  clearly  informs  the  defendant 
of  the  nature  and  cause  of  the  offense  charged  against 
him:  State  v.  Shaw,  22  Or.  287  (29  Pac.  1028) ;  State 
V.  Koshland,  25  Or.  178  (35  Pac.  32) ;  State  y.  Thomp- 
son, 28  Or.  296  (42  Pac.  1002) ;  State  v.  Carmody,  50 
Or.  1  (91  Pac.  446, 1081, 12  L.  E.  A.  (N.  S.)  828) ;  State 
V.  Miller,  54  Or.  381  (103  Pac.  519) ;  State  v.  Edmunds, 
55  Or.  236  (104  Pac.  430) ;  State  v.  Townsend,  60  Or. 
223  (118  Pac.  1020) ;  State  v.  Billups,  63  Or.  277  (127 
Pac.  686,  48  L.  E.  A.  (N.  S.)  308) ;  State  v.  Scott,  63 
Or.  444  (128  Pac.  441) ;  State  v.  Underwood,  79  Or.  338 
(155  Pac.  194) ;  State  v.  MisUer,  81  Or.  548  (160  Pac 
382). 

5.  A  municipal  enactment  creating  a  misdemeanor  can 
rise  to  no  greater  dignity  or  importance  than  a  statute 
defining  a  crime  of  that  class,  and  if  the  complaint 
herein  had  followed  the  language  of  Section  5  of  Or- 
dinance No.  5025,  by  inserting  the  omitted  words,  '*not 
permitted  by  the  general  laws  of  the  State  of  Oregon,^' 
a  different  question  would  have  been  presented. 

In  a  criminal  action  commenced  in  an  inferior  court, 

* '  The  complaint  is  to  be  deemed  an  indictment  within 
the  meaning  of  the  provisions  of  chapter  VII  of  the 
code  of  criminal  procedure  (Title  XVIII),  prescribing 
what  is  sufficient  to  be  stated  in  such  pleading,  and  the 
form  of  stating  it'^  Section  2482,  L.  0.  L. 

This  requirement  makes  a  verified  complaint  filed  in 
an  inferior  court,  charging  the  commission  of  a  mis- 
demeanor created  by  statute,  equivalent  to  and  as  im- 
portant as  an  indictment  returned  to  the  Circuit  Court. 
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It  will  be  remembered  that  Section  5,  Ordinance 
5025,  reads : 

''It  shall  be  unlawful  for  any  person  *  *  to  have  in 
his  possession  *  *  any  intoxicating  liquor.  * ' 

It  will  also  be  kept  in  mind  that  the  accusation  herein 
charges  that  the  defendant 

''did  have  unlawfully  in  his  possession  intoxicating 
liquors,  to  wit:  beer  and  wine,  contrary  to  the  ordi- 
nance, ' '  etc. 

A  text-writer  explaining  when  the  word  "unlaw- 
fully ^  *  should  be  used  in  a  criminal  accusation,  says : 

' '  When  the  statute  creating  an  offense  makes  certain 
acts  criminal  when  '  unlawfully  *  done,  an  indictment  or 
information  therefor  must  allege  the  acts  charged  were 
done  '  unlawfully '  or  use  words  of  equivalent  meaning 
and  import":  12  Stand.  Ency.  Proced.  408. 

Another  author  illustrating  when  the  expression 
"unlawfully''  should  be  employed  in  a  criminal  charge 
observes : 

' '  But  if  a  statute,  in  describing  the  offense  which  it 
creates,  uses  the  word,  the  indictment  founded  on  the 
act  will  be  bad  if  it  be  omitted;  and  it  is  generally  best 
to  resort  to  it,  especially  as  it  precludes  all  legal  cause 
of  excuse  for  the  crime":  2  Bishop's  New  Grim. 
Proced.,  §  503. 

6.  The  use  of  the  word  "unlawfully"  in  a  criminal 
accusation  for  a  statutory  misdemeanor  cannot,  in  the 
absence  of  an  enactment  to  that  effect,  supply  the  omis- 
sion of  a  statement  of  facts  necessary  to  show  the  com- 
mission of  the  offense. 

"When  it  is  necessary  to  allege  a  negative,  it  is  suffi- 
cient if  such  allegation  follows  the  language  of  the  stat- 
ute, or  is  in  words  of  equivalent  meaning":  14  Stand. 

Ency.  Proced.  369. 
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7.  In  this  instance  the  accusation  did  not  negative  the 
exception  specified  in  the  municipal  enactment,  nor  did 
the  charge  follow  the  language  of  the  ordinance  or  use 
words  of  similar  import  The  failure  of  the  city  at- 
torney thus  to  plead  rendered  the  accusation  vulner- 
able to  the  demurrer,  and  an  error  was  committed  in 
denying  the  motion  of  the  defendant's  counsel  to  grant 
the  requested  verdict. 

It  foUows  from  these  considerations  that  the  judg- 
ment  is  reversed  and  the  cause  remanded  for  such  fur- 
ther proceedings  as  may  be  necessary  not  inconsistent 
with  this  opinion.  Bbvebsbd, 


Motion  to  diBmisfl  appeal  allowed  January  8^  1918. 

DOANE  V.  STEIN. 

(169  Pac.  781.) 

Appeal  and  Error— Bight  of  Appeal — Small  Claims  Actions. 

1.  Since  Laws  of  1913,  page  732,  providing  for  District  Courts, 
and  Laws  of  1915,  page  517,  providing  for  a  "small  claims  depart- 
ment" in  snch  courts,  make  no  provision  for  appeal  in  such  small 
claims  actions  beyond  the  Circuit  Court,  no  appeal  lies  to  the  Supreme 
Court,  the  right  of  appeal  being  purely  statutory. 

From  Multnomah:  Bobebt  G.  Mobbow^  Judge. 
On  motion  to  dismiss. 

Statement  by  Mb.  Chiep  Justice  McBbidb. 

This  case  was  begun  in  September,  1915,  in  the  small 
claims  department  of  the  District  Court  of  Multnomah 
County  for  the  recovery  of  the  sum  of  $15.  The  plain- 
tiff having  recovered  judgment,  the  defendant  appealed 
to  the  Circuit  Court,  wherein  a  trial  was  had  in  July, 
1916,  resulting  in  a  judgment  for  plaintiff  for  $15  and 
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costs  and  disbursements.  Thereupon  defendant  prose- 
cuted an  appeal  to  this  court.  Plaintiff  moves  to  dis- 
miss the  appeal.  Motion  Allowed. 

Mr.  William  La  Force,  for  the  motion. 

Messrs.  Wood,  Montague  S  Hunt  and  Mr.  Prescott 
W.  Cookingham,  contra. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

1.  Chapter  355,  Gen.  Laws  Or.  1913,  provides  for  Dis- 
trict Courts  in  all  cities  containing  one  hundred  thou- 
sand or  more  inhabitants,  and  prescribes  their  juris- 
diction. Chapter  327,  Gen.  Laws  1915,  provides  that 
wherever  such  District  Courts  shall  have  been  estab- 
lished there  shall  be  a  department  thereof  known  as 
the  small  claims  department,  which  shall  have  juris- 
diction, but  not  exclusive,  in  cases  for  the  recovery 
of  money  where  the  amount  claimed  does  not  exceed 
$20. 

The  action  is  commenced  by  the  plaintiff  appearing 
and  verifying  the  claim  and  paying  a  fee  of  seventy- 
five  cents,  whereupon  the  clerk  issues  summons  di- 
rected to  the  defendant  and  requiring  him  to  appear 
at  a  time  therein  specified,  which  shall  not  be  less  than 
five  nor  more  than  ten  days  after  service  of  the  notice, 
or  upon  failure  to  so  appear  judgment  will  be  taken 
against  him.  No  attorney  or  other  person  than  the 
plaintiff  or  defendant  is  permitted  to  concern  himself 
with  the  litigation  without  the  permission  of  the  judge, 
and  the  proceedings  are  wholly  informal  no  pleadings 
being  required,  ''with  the  sole  object  of  dispensing 
speedy  and  quick  justice  between  the  litigants/' 

The  judgment  of  the  court  is  conclusive  upon  the 
plaintiff  but  it  is  provided  that, 
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*'if  the  defendant  is  dissatisfied  he  may  within  five 
days  from  the  entry  of  such  judgment  against  him, 
appeal  to  the  Circuit  Court  of  the  county  in  which 
said  court  is  located  and  if  final  judgment  is  rendered 
against  him  in  such  Circuit  Court,  then  he  shall  pay  in 
addition  to  said  judgment  the  costs  and  attorney's 
fees  to  the  plaintiff  in  the  sum  of  Fifteen  Dollars.'' 

No  provision  is  made  in  the  act  for  any  further  ap- 
peal. 

The  right  of  appeal  in  this  state  is  purely  statutory 
and  only  exists  where  given  by  statute:  Totun  of  La 
Fayette  v.  Clark,  9  Or.  225.  Actions  in  the  small 
claims  department  of  District  Courts  are  sui  generis 
and  are  not  subject  to  the  rules  providing  for  appeals 
from  Justices'  Courts.  The  issues  to  be  tried  are 
purely  oral  and  while  the  Circuit  Court  is  permitted 
to  require  sudi  further  information  as  it  may  deem 
necessary  for  a  proper  reconsideration  of  the  case, 
it  is  manifest  that  this  court  cannot  pursue  that  course. 
We  have  nothing  before  us  except  the  claim  of  the 
plaintiff  and  the  findings  of  the  Circuit  Court,  from 
which  findings  it  would  appear  that  plaintiff's  demand 
was  somewhat  in  the  nature  of  a  claim  for  money  had 
and  received. 

It  certainly  was  not  in  the  legislative  mind  and  con- 
trary to  its  expressed  intent  to  ' '  dispense  speedy  and 
quick  justice  between  the  litigants"  that  these  petty 
controversies  wherein  the  issues  are  oral,  should  be  pro- 
longed by  repeated  appeals.  It  is  in  fact  impossible 
to  get  the  whole  case  here  upon  appeal,  and  an  inspec- 
tion of  the  record  in  this  particular  case  indicates  that 
in  any  event  we  should  be  compelled  to  affirm  the  judg- 
ment, should  we  assume  jurisdiction. 

The  appeal  will  be  dismissed. 

Motion  Allowed.    Appeal  Dismissed. 
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Gabmitted  on  briefs  September  18,  affirmed  September  25,  1917,  re- 
hearing denied  January  15,  1918. 

SMITH  V.  ROBINSON. 

(167  Pac.  569.) 

Trial— Direction  of  Verdict— -Uncontradicted  Eridence. 

1.  In  an  attorney's  action  for  compensation,  where  there  was  no 
counterclaim  and  no  dispute  in  material  testimony,  and  there  could 
reasonably  be  no  difference  of  opinion  as  to  inferences  deducible  from 
the  evidence,  a  directed  verdict  was  proper. 

[As  to  what  is  deemed  to  be  invasion  by  the  court  of  the  jury's 
province,  see  note  in  14  Am.  St.  Bep.  36.] 

From  Josephine :  Frank  M.  Calkins,  Judge. 

This  action  to  recover  money  for  services  as  attor- 
ney was  commenced  by  Eobert  G.  Smith  against  Emma 
G.  Robinson.  The  trial  judge  directed  the  jury  to 
return  a  verdict  in  favor  of  the  plaintiff  and  from  the 
judgment  rendered  thereon,  defendant  appealed.  Sub- 
mitted on  briefs  under  the  proviso  of  Supreme  Court 
Eule  18:  56  Or.  622  (117  Pac.  xi).    Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Crawford  <&  Crawford. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Asa  C.  Hough. 

In  Banc.  Mb.  Justice  Bean  delivered  the  opinion 
of  the  court. 

This  is  an  action  for  money  commenced  in  a  Justice 's 
Court  in  Josephine  County.  The  cause  was  appealed 
to  the  Circuit  Court.  Judgment  went  for  the  plaintiff 
in  both  courts  and  the  defendant  appeals. 

The  complaint  alleges  that  between  January  1,  1910, 
and  July  1,  1910,  plaintiff  performed  services  for  the 
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defendant  as  an   attorney  at  law  of   the  reasonable 
value  of  $100,  no  part  of  which  has  been  paid. 

The  defendant  filed  an  answer  denying  each  and 
every  allegation  thereof  and  denying  that  said  alleged 
services  were  worth  any  sum  whatever  to  her.  The 
cause  was  tried  before  the  court  and  jury.  Evidence 
was  introduced  by  plaintiff  and  several  witnesses  to 
the  effect  that  the  services  were  performed  as  alleged 
and  were  reasonably  worth  from  $100  to  $250;  that 
while  the  case  in  which  the  services  were  rendered  by 
the  attorney  was  decided  adversely  to  Miss  Eobinson 
by  the  trial  court,  on  appeal  to  this  court  she  won  the 
case  upon  the  question  presented  and  the  record  made 
by  the  plaintiff  as  her  attorney.  In  opposition  to  this 
evidence  defendant  testified  as  follows : 

*'I  admit  that  he  rendered  me  services  of  one  hun- 
dred dollars.  On  the  other  hand  I  claim  that  really 
he  owes  me  damages  for  not  having  this  receiver  dis- 
missed. ' ' 

At  the  close  of  the  case  the  court  directed  a  verdict 
for  the  plaintiff. 

We  have  carefully  read  all  the  testimony  and  find 
none  that  disputes  or  refutes  the  evidence  of  plaintiff 
so  as  to  raise  any  issue  to  be  submitted  to  the  jury. 
The  answer  consists  of  a  general  denial.  There  is  no 
counterclaim  pleaded ;  there  is  no  dispute  in  the  testi- 
mony as  to  the  material  facts ;  and  there  can  reason- 
ably be  no  difference  of  opinion  as  to  the  inferences 
and  conclusions  deducible  from  the  evidence  so  as  to 
require  the  jury  to  pass  upon  the  same.  The  judgment 
is  affirmed.  Affibmed.    Beheabinq  Denied. 
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Argued  October  80,  reversed  KoTember  20,  1917,  rehearing  denied 

January  15,  1918. 

BELL  &  CO.  V.  VOGT. 

(168  Pac.  724.) 

Oorporatioiis— AsBlgnmeQlv  for  Oredltors— Ofllcec*8  Lack  of  Anthority 
to  Execute. 

1.  Where  a  corporation  never  authorized  its  president  and  secretary 
to  execute  an  assignment  of  assets  for  the  benefit  of  all  creditors,  the 
document  executed  by  them  is  of  no  force  and  effect. 

[As  to  necessity  of  action  by  directors  to  validate  corporate 
act,  see  note  in  Ann.  Oas.  1912C,  300.] 

Oorporationa— ABrignmento  for  Oredltor»— Pleading— Admission. 

2.  In  suit  wherein  an  accounting  was  sought  from  the  alleged  trus- 
tee of  an  insolvent  corporation,  a  paragraph  of  the  answers,  reading 
that  on  or  about  a  certain  date  the  company  was  indebted  to  various 
creditors  in  various  sums  of  money,  and  orally  requested  defendant, 
through  its  officers,  to  receive  any  moneys  that  might  be  collected 
by  the  collector  for  the  corporation,  and  to  pav  them  out  to  various 
creditors,  which  defendant  orally  agreed  to  do,  did  not  admit  an  assign- 
ment for  the  benefit  of  all  creditors  or  any  particular  creditor,  and 
contained  nothing  whereon  to  base  claim  against  defendant,  alleged 
trustee. 

Corporations — ^Assigmnents  for  Creditors — Suit  for  Accounting  ftom 
Alleged  Trustee — ^Burden  of  Plaintiff. 

3.  To  give  a  creditor  seeking  an  accounting  from  the  alleged  trus- 
tee of  an  insolvent  corporation  any  standing  in  court  in  such  a  suit, 
the  creditor  must  establish  a  valid  assignment  for  creditors  by  the 
corporation,  in  which  the  creditor  has  a  beneficial  interest. 

From  Wasco :  William  L.  Bradshaw,  Judge. 

Li  Banc.    Statement  by  Mb.  Justiob  Bbnson. 

This  is  a  suit  wherein  an  accounting  is  sought  from 
the  alleged  trustee  of  an  insolvent  corporation.  The 
substance  of  the  complaint  is  that  the  defendant  cor- 
poration, being  insolvent,  made  a  written  assignment 
of  all  its  assets  to  defendant  Vogt  for  the  benefit  of  all 
its  creditors;  that  the  latter  -  accepted  the  trust,  col- 
lected large  sums  of  money,  but  failed  to  disburse  the 
same  in  accordance  with  the  terms  of  the  trust,  and 
refuses  to  account  for  the  same ;  that  he  has  disbursed 
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a  portion  of  such  money  contrary  to  the  agreement 
and  has  turned  over  a  large  part  of  the  money  to  de- 
fendant Sumner,  who  threatens  to  pay  it  out  to  persons 
who  are  not  creditors  of  the  corporation.  It  is  also 
alleged  that  plaintiff  is  a  creditor  of  the  corporation 
and  brings  this  suit  in  its  own  behalf  and  for  all  other 
creditors  similarly  situated.  The  prayer  is  for  an  ac- 
counting by  the  trustee,  and  by  the  defendant  Sumner, 
the  appointment  of  a  new  trustee,  and  a  judgment  for 
the  amount  of  its  debt. 

The  defendants  Vogt,  The  Sumner  Fruit  &  Produce 
Company  and  J.  G.  Sumner  filed  separate  answers, 
each  containing  some  denials  and  two  affirmative  de- 
fenses, the  first  of  which  contains  this  paragraph : 

**That  on  or  about  the  21st  day  of  May,  1915,  the 
defendant,  The  Sumner  Fruit  &  Produce  Company,  a 
corporation,  was  indebted  to  various  creditors  in  vari- 
ous sums  of  money,  and  on  or  about  said  date,  was  the 
owner  of  a  small  amount  of  property  and  of  some  notes 
and  accounts,  and  on  or  about  said  time,  the  defendant 
corporation,  through  its  officers,  orally  requested  this 
defendant  to  receive  any  moneys  that  might  be  col- 
lected by  the  collector  for  said  corporation,  and  pay 
out  the  same  to  various  creditors  thereof,  and  this  de- 
fendant orally  agreed  so  to  do  and  it  was  further 
orally  agreed  that  an  officer  of  the  company,  to  wit: 
one  Alan  Bancroft,  should  collect  said  account  and  that 
this  defendant  should  not  have  anything  to  do  with  the 
collection  thereof.'' 

The  other  allegations  of  the  answers  are  not  essen- 
tial to  the  decision  here. 

A  reply  was  filed  and  a  trial  was  had  wherein,  when 
plaintiff  rested  his  case,  defendants  moved  for  a  non- 
suit which  was  denied,  whereupon  defendants  rested 
their  case  without  offering  any  evidence  and  a  decree 
was  made  and  entered  in  favor  of  plaintiff  from  which 
defendants  appeaL      Bevbbsed.    Decbeb  Rendered. 
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For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Robert  R.  Butler. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  Wilson. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1,  The  one  question  for  our  consideration  arises  upon 
the  action  of  the  trial  court  in  denying  the  motion  for 
a  nonsuit.  The  plaintiff's  evidence  discloses  that  on 
May  21,  1915,  the  president  and  secretary  of  the  de- 
fendant corporation  undertook  to  make  an  assignment 
of  all  of  its  assets  for  the  benefit  of  all  its  creditors. 
This  actioji,  however,  did  not  have  the  authority  of  the 
board  of  directors.  Defendant  Vogt  did  receive 
moneys  collected  by  Alan  Bancroft,  secretary  and  man- 
ager of  the  corporation,  to  the  amount  of  $790.60  of 
which  Vogt  applied  $470.75  to  the  payment  of  the 
claims  of  certain  specified  creditors,  leaving  a  balance 
of  $319.85  which  he  turned  over  to  defendant  Sumner, 
as  president  of  the  corporation.  The  only  evidence  of 
any  assignment  for  the  benefit  of  creditors  which  was 
introduced  by  plaintiff  was  the  attempted  written  as- 
signment above  mentioned.  This  instrument  cannot 
avail  the  plaintiff  as  the  foundation  of  its  suit,  for  the 
reason  that  it  affirmatively  appears  from  a  reading  of 
the  evidence  that  the  corporation  had  never  authorized 
its  president  and  secretary  to  execute  the  same  and  it 
has  been  decisively  held  by  this  court  that  under  such 
circumstances  the  document  is  of  no  force  or  effect: 
Luse  V.  Isthmus  Transit  R.  Co.,  6  Or.  125  (25  Am.  Rep. 
506) ;  Wilson  v.  Investment  Co.,  80  Or.  233  (156  Pac. 
249). 
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2, 3.  PlaintiflF  urges,  however,  that  proof  of  the  as- 
signment is  not  necessary  for  the  reason  that  the  sev- 
eral answers  expressly  admit  an  oral  agreement  to  the 
same  effect,  and  to  establish  this  contention  it  points  to 
the  paragraph  quoted  verbatim  in  the  statement,  supra. 
We  'have  read  the  so-called  admission  with  great  care 
and  all  that  we  can  find  therein  is  the  averment  that 
the  defendant  Vogt  agreed  to  receive  moneys  collected 
by  the  corporation 's  collector  and  apply  it  to  the  pay- 
ment of  various  creditors.  There  is  nothing  contained 
therein  which  admits  an  assignment  for  the  benefit  of 
all  or  of  any  particular  creditor  and  nothing  upon 
which  the  plaintiflF  could  base  a  claim  against  the  al- 
leged trustee.  To  give  the  appellant  any  standing  in 
court  in  a  suit  of  this  character,  it  must  establish  a 
valid  assignment  in  which  it  has  a  beneficial  interest. 
Failing  to  do  this,  the  nonsuit  should  have  been 
granted.  The  decree  is  reversed  and  one  will  be  en- 
tered in  accordance  with  the  views  expressed. 

Bevebsed.    Degree  Bendebed. 

Beheabing  Denied. 


Argued  November  22,  affirmed  December  11,  1917,  rehearing  denied 

January  15,  1918. 

BUTTLE  V.  DOUGLAS  COUNTY.* 

(168  Pac.  1180.) 

Hifl^wayB — ^Defects — ^PeiBonal  Injariefr— Burden  of  Proof. 

1.  Under  Section  6375,  L.  O.  L.,  giving  persons  injured  on  county 
highways  a  right  of  action,  one  injured  by  defects  in  highway  musti 
to  recover,  prove  that  he  was  lawfully  traveling  thereon;  that  he  was 
injured  by  reason  of  a  defect  therein;  that  his  own  negligence  did  not 
contribute  to  such  injury;  that  he  had  no  knowledge  of  the  defect  or 
dangerous  condition  of  the  highway. 

*0n  liability  of  counties  for  torts  and  negligence  as  to  highways, 
see  note  in  39  L.  S.  A.  53.  Bxpo&teb. 
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HighwayB — ^Pergonal  Injuries — ^Liability  of  Oonnty — ^Dlrt  Roads. 

2.  Section  6375|  L.  O.  L.,  giving  persons  injured  on  county  highways 
a  right  of  action,  on  account  of  defectSi  applies  to  any  county  road, 
regardless  of  material,  and  so  applies  to  dirt  roads;  it  being  the  duty 
of  the  county  to  keep  its  highways  in  a  reasonably  safe  condition, 
whatever  the  material  used. 

Htj^ways— Personal  Injuries— Liability  of  Oonnty— Dirt  Roads — Ques- 
tions for  Jury.  * 

3.  Evidence  held  to  present  question  for  jury  whether  driver  of 
stage-coach,  which  tipped  over  owing  to  deep  mudhole  in  highway 
and  injured  plaintiff,  was  negligent. 

Highways— Personal  Injuries— Action— Issues. 

4.  Where  plaintiff  alleged  injuries  on  a  duly  and  legally  estab- 
lished county  road,  and  the  answer  so  admitted,  no  issue  as  to  whether 
the  road  was  established  by  prescription  could  be  tried,  in  the  absence 
of  allegation  to  such  effect. 

Highways— Personal  Injuries — Question  for  Jury. 

5.  In  action  for  injuries  when  stage-coach  tipped  over,  due  to  mud- 
hole,  in  county  highway,  where  evidence  warranted  finding  that  neither 
plaintiff  nor  the  driver  was  negligent,  and  that  the  road  was  defective, 
there  was  no  error  in  denying  nonsuit. 

Prom  Lane:  George  F.  Skipworth,  Judge. 

This  is  an  action  by  B.  M.  Buttle  against  Douglas 
County,  to  recover  for  personal  injuries  in  which  a 
verdict  was  returned  and  judgment  entered  in  favor 
of  plaintiff  and  defendant  appealed.    Affirmed. 

Department  2.     Statement  by  Mr.  Justice  Beak. 

This  is  an  action  for  personal  injuries  occasioned  by 
jBL  defective  highway.  The  cause  was  tried  by  the 
court  and  the  jury  and  a  verdict  rendered  in  favor  of 
the  plaintiff  for  $1,300.  From  the- ensuing  judgment 
the  defendant  appeals. 

The  complaint  alleges  to  the  purport : 

(1)  That  defendant  is  a  public  corporation. 

(2)  That  it  has  control  of  the  county  roads  and  it  is 
its  duty  to  keep  them  in  a  safe  condition  and  to  give 
warning  if  the  roads  are  unsafe. 
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(3)  That  there  is  a  county  road  duly  and  legally 
established  between  Drain  and   Scottsburg  in  that 

county. 

(4)  That  on  April  11,  1913,  plaintiff  was  traveling 

over  this  road  in  pursuit  of  his  lawful  business. 

(5)  That  the  road  had  fallen  into  disrepair  and  was 
dangerous  to  travel  thereon  in  that  it  was  cut  up  with 
large  ruts. 

(6)  That  the  defendant  knew  this  but  took  no  steps 
to  repair  it  or  to  warn  the  public  of  the  danger. 

(7)  That  the  plaintiff  had  no  knowledge  of  the  de- 
fect or  danger,  and  was  not  guilty  of  any  negligence. 

(8)  That  plaintiff  was  injured  by  reason  of  the 
defective  condition  of  the  road,  setting  forth  his  in- 
juries and  his  damages. 

Defendant  demurred  to  the  complaint  and  after  the 
same  was  overruled  answered  and  admitted  the  first, 
second,  third  and  fourth  allegations  thereof,  denied 
the  dangerous  condition  of  the  road  or  that  the  defend- 
ant knew  of  it,  denied  the  injuries  and  damages,  and 
further  set  up  that  plaintiff's  injury  was  sustained  by 
reason  of  his  own  negligence  in  attempting  to  jump 
from  the  stage-coach,  and  by  the  fault  and  negligence 
of  the  stage  line  upon  which  he  was  traveling. 

The  new  matter  of  the  answer  was  put  in  issue  by 
the  reply.  At  the  close  of  plaintiff's  case  defendant 
asked  for  a  nonsuit.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  Neimer,  Jr.,  District  Attorney. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  C.  A.  Hardy,  Messrs.  Huston  <&  Huston  and  Mr. 
William  TF.  Cardwell,  with  an  oral  argument  by  Mr. 
Hardy  and  Mr.  Samuel  B.  Huston. 
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Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Section  6375,  L.  0.  L.,  provides : 

**  Whenever  any  individual,  while  lawfully  traveling 
upon  any  highway  of  this  state  or  bridge  upon  such 
highway,  the  same  being  a  legal  county  road,  shall, 
without  contributory  negligence  on  his  part,  and  with- 
out knowledge  upon  his  part  of  the  defect  or  danger, 
sustain  any  loss,  damage,  or  injury  in  consequence  of 
the  defective  and  dangerous  character  of  such  high- 
way or  bridge,  either  to  his  person  or  property,  he  shall 
be  entitled  to  recover  of  the  county  in  which  such  loss, 
damage,  or  injury  occurred,  compensatory  damages, 
not  to  exceed  the  sum  of  $2,000  in  any  case.  •  •  »* 

1.  Under  this  legislative  enactment  it  is  incumbent 
upon  the  plaintiff  before  he  can  recover  for  an  injury 
caused  by  a  defective  and  dangerous  condition  of  a 
county  highway  to  prove  that  he  was  lawfully  travel- 
ing thereon;  that  he  was  injured  by  reason  of  a  defect 
therein;  that  his  own  negligence  did  not  contribute  to 
such  injury;  that  he  had  no  knowledge  of  the  defect 
or  dangerous  condition  of  the  highway:  Bailey  v. 
Benton  County,  61  Or.  390,  395  (111  Pac.  376, 122  Pac. 
755) ;  Gigoux  v.  Yamhill  County,  73  Or.  212,  218  (144 
Pac.  437). 

2.  The  motion  for  a  nonsuit  requires  an  examination  of 
the  proof  to  ascertain  if  these  prerequisites  were  com- 
plied with  on  the  part  of  the  plaintiff.  In  our  opinion 
he  produced  plain  evidence  tending  to  show  each  of 
the  conditions  specified  and  to  advance  the  case  to 
the  jury.  The  defense  claimed  herein  is  largely 
theoretical  and  not  based  upon  the  facts  which  the 
testimony  tended  to  show.  It  is  asserted  by  the  de- 
fendant that  the  law  does  not  apply  to  dirt  roads ;  but 
with  this  contention  we  are  unable  to  agree.  It  is  the 
duty  of  a  county  to  keep  its  highways  in  a  reasonably 
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safe  condition  whatever  the  material  may  be  with 
which  they  are  constructed.  Indeed,  the  evidence  in 
this  case  tended  to  show  that  there  was  an  entire  lack 
of  construction  of  the  road  at  the  place  of  the  accident, 
but  that  the  ground  was  left  in  its  natural  condition 
and  that  the  same  was  wholly  unfit  and  dangerous  for 
travel  thereover.    The  jury  so  found. 

It  is  contended  by  counsel  for  defendant  that  the 
stage  company  was  negligent  and  liable  for  the  injury 
to  plaintiff,  and  not  the  defendant  county.  If  his  in- 
jury was  caused  by  the  negligence  of  the  stage  com- 
pany then  that  claim  would  seem  to  be  tenable.  The 
evidence  tended  to  disclose  the  following  state  of  facts: 
The  plaintiff  in  the  course  of  his  occupation  was  law- 
fully traveling  arid  riding  in  a  stage  along  a  county 
road  between  Drain  and  Scottsburg  in  Douglas 
County.  The  vehicle  came  to  a  large  mudhole  in  the 
road  with  rails  sticking  up  at  an  angle  in  the  ruts 
which  were  from  12  to  18  inches  deep.  To  avoid  this 
the  driver,  who  was  proceeding  carefully  in  a  walk, 
turned  out  to  the  right  the  width  of  the  stage  and 
drove  for  a  distance,  estimated  from  120  feet  to  150 
yards,  until  he  approached  a  small  ravine  where  there 
was  a  culvert  across  the  road.  In  order  to  cross  the 
same  he  was  obliged  to  turn  back  into  the  old  track 
where  it  was  muddy  to  a  depth  of  3  or  4  inches.  In 
doing  so  the  left  front  wheel  of  the  stage-coach 
dropped  into  a  ''hole  in  the  road  or  rut"  from  12  to 
18  inches  deep  causing  it  to  tip  over  injuring  the 
plaintiff  severely.  The  road  was  at  the  time  and  place 
in  a  dangerous  condition.  At  the  sides  of  the  track 
the  ground  was  about  18  inches  higher  than  the  track 
itself  which  had  eroded  owing  to  there  being  no  drain- 
age or  ditch.  It  was  thought  by  the  driver  that  one 
wheel  struck  a  loose  rock. 
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3.  In  charging  the  jury  the  trial  court  made  it  plain  to 
them  that  in  order  to  recover  plaintiff  must  prove  that 
there  was  a  defect  in  the  highway  and  that  this  defect 
was  the  proximate  cause  of  the  injury;  that  the  injury 
sustained  by  the  plaintiff  was  caused  solely  and  en- 
tirely by  the  defective  and  dangerous  condition  of  the 
highway;  and  that  if  any  other  cause  contributed  to 
the  injury  they  must  find  for  the  defendant.  Under 
the  evidence  in  this  case  and  guided  by  these  instruc- 
tions the  question  of  the  negligence  of  the  driver  of  the 
stage-coach  contributing  to  the  injury  was  one  for 
the  jury  and  it  was  set  at  rest  by  their  verdict.  From 
the  evidence  the  jury  could  reasonably  find  that  the 
stage  driver  was  driving  in  a  careful  manner  and  was 
not  negligent  in  turning  out  of  the  ui^al  traveled  track 
but  necessarily  did  so  in  order  to  proceed  along  the 
journey  and  avoid  the  dangerous  mud-hole  in  one  of 
the  old  tracks;  and  that  there  was  no  negligence  on 
the  part  of  the  stage  company  which  contributed  to 
the  injury.  It  appears  that  at  that  part  of  the  road 
there  were  five  different  tracks  which  had  been 
traveled. 

4,  Again,  it  is  urged  in  behalf  of  the  defendant  that 
the  evidence  does  not  show  a  defective  or  dangerous 
condition  of  the  road,  and  that  the  accident  did  not 
occur  in  the  county  road ;  that  the  highway  was  estab- 
lished by  user  and  extended  in  width  no  farther  than 
the  use  which  created  it.  In  the  first  place  we  do  not 
think  that  the  admission  of  the  defendant  county  as  to 
the  legally  established  road  leaves  any  issue  to  be  tried 
in  regard  thereto,  but  that  it  must  be  considered  in  the 
absence  of  any  allegation  to  the  contrary  that  the  road 
was  established  in  the  usual  manner.  However,  the 
question  as  to  the  propriety  of  the  driver  in  turning 
out  of  one  of  the  beaten  tracks  all  depended  upon  the 
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condition  of  the  road  when  he  reached  the  large  mud 
hole.  All  the  conditions  and  circumstances  relating 
thereto  were  fully  explained  to  the  jury  and  were 
passed  upon  by  that  tribunal  under  proper  instruc- 
tions by  the  court.  That  the  county  road  was  in  a 
defective  and  almost  impassable  condition  is  shown 
beyond  any  controversy.  The  case  cited  by  the 
learned  counsel  for  defendant,  Strieker  v.  Town  of 
Reedsburg,  101  Wis.  457  (77  N.  W.  897),  does  not  sup- 
port the  theory  that  the  turning  out  of  a  vehicle  from 
the  usual  traveled  track  of  a  highway  established  by 
prescription  in  order  to  avoid  a  defect  in  such  road 
would  be  negligence,  but  is  authority  for  the  reverse. 
In  the  precedent  cited  it  was  found  that  the  road  men- 
tioned was  in  good  condition  for  a  width  of  26  feet 
and  that  the  diversion  was  voluntary  and  without 
necessity ;  while  in  the  case  at  bar  the  evidence  tended 
to  show  that  the  driver  turned  out  from  the  beaten 
track  to  avoid  a  large  mudhole  which  travelers  had 
evidently  attempted  to  temporarily  repair  by  placing 
rails  in  the  ruts  which  rails  the  vehicle  had  caused 
to  stand  at  an  angle ;  and  that  it  was  necessary  for  the 
driver  to  make  such  diversion. 

5.  A  careful  examination  of  the  record  does  not  dis- 
close any  error  in  the  admission  of  evidence.  The  case 
was  fairly  tried  and  submitted  to  the  jury  upon  proper 
instructions.  There  was  no  error  in  denying  the 
motion  for  a  nonsuit  and  we  find  none  in  the  trial  of 
the  cause.  The  judgment  of  the  lower  court  is  there- 
fore affirmed.  Affirmed.    Beheabino  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Moobe  and 
Mb.  Justice  McCamant  concur. 


112  Stillwell  v.  Hill.  [87  Or. 


Submitted  on  briefs  October  29,  reversed  and  remanded  December  18, 
1917,  opinion  sustained  on  petitions  for  rehearing  January  15. 
1918. 

STILLWELL  v.  HILL.* 

(169  Pac  1174.) 

Sales— Action  for  Price— Afilrmatlve  Denial. 

1.  In  action  for  hay  sold,  a  denial  that  more  than  a  certain  part 
of  the  hay  was  delivered,  and  an  affirmative  allegation  that  plaintiffs 
failed  to  deliver  the  balance  of  the  hay  contracted  for,  amounted  to 
no  more  than  an  affirmative  denial,  and  not  pleading,  as  a  counter- 
claim or  defense,  damages  occasioned  by  breach  of  the  contract  to 
deliver  all  the  hay. 

Judgment — ^Matters  Oonclnded. 

2.  When  the  second  action  between  the  same  parties  is  npon  a 
different  claim  or  demand  or  cause  of  action,  the  judgment  in  the  first 
suit  operates  as  an  estoppel  only  as  to  the  point  or  question  actually 
litigated  and  determined,  and  not  as  to  other  matters  which  might 
have  been  litigated  and  determined,  whether  the  judgment  is  used 
in  pleading  as  a  technical  estoppel  or  ia  relied  on  by  way  of  evidence 
as  conclusive  per  se. 

Judgment — Matters  Oonclnded. 

3.  The  omission  to  take  advantage  of  matter  of  counterclaim  as  a 
defense  is  no  bar  to  a  cross  or  separate  action  upon  it,  so  that,  though, 
the  cross-claim  be  admissible  by  way  of  defense,  the  defendant 
has  an  option  to  avail  himself  of  it  in  that  f  orm^  or  to  sue  upon  it  in 
another  action.    . 

Judgment — Splitting  Defenses. 

4.  Defendants  in  action  for  hay  sold  could  elect  whether  they  would, 
in  that  action,  plead  and  recover  on  their  counterclaim  for  damages 
for  failure  of  plaintiffs  to  deliver  all  the  hay  contracted  for,  or  deny 
the  delivery  and  bring  an  independent  action  for  damages  resulting 
from  failure  to  deliver. 

[As  to  who  must  bear  the  loss  when  the  property  is  lost  after 
sale  but  before  payment,  see  note  in  22  Am.  St.  Bep.  866.] 

Judgment — ^Matters  Oonclnded. 

5.  Where  sellers  of  hay  sued  for  balance  on  the  contract,  and  the 
issue  whether  the  hay  representing  such  balance  had  been  delivered 
was  determined  against  them,  they  could  not,  when  later  sued  by  the 
purchasers  for  failure  to  deliver  such  balance  of  the  hay,  plead  as  a 
separate  defense  and  counterclaim  their  delivery  of  such  hay;  the 
prior  judgment  being  conclusive  upon  such  issue. 

'Authorities  discussing  the  question  of  duty  to  prevent  or  reduce 
damages  on  breach  of  contract  for  sale  or  purchase  are  collated  in  a 
note  in  52  Ifc  B.  A.  259.  BEPoaTEA. 
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Judgment— Waiver  of  Estoppel  of  Former  Jtidgment. 

6.  The  estoppel  of  a  former  judgment,  determining  that  sellers 
had  not  delivered  all  the  hay  contracted  for,  was  not  waived  by  the 
purchasers  bringing  an  action  for  damages  for  the  failure  to  deliver 
the  full  amount  eontraeted  for,  since  any  such  waiver  must  necessarily 
relate  to  a  question  determined  in  the  former  action. 


7.  The  measure  of  damages  for  the  breach  of  an  executory  contract 
for  the  sale  and  delivery  of  personal  property  is  the  difference  between 
the  contract  price  and  the  market  value  at  the  time  and  place  of  de- 
livery, or  within  a  reasonable  length  of  time  thereafter. 

Damages — ^Dnty  to  Bednce. 

8.  The  law  imposes  upon  a  party  injured  by  another's  breach  of  con- 
tract the  active  duty  of  using  all  ordinary  care  and  making  all  reason- 
able exertions  to  render  the  injury  as  light  as  possible,  and  if  by  his 
negligence  or  willfulness  he  allows  the  damage  to  be  unnecessarily 
enhanced,  the  increased  loss,  when  it  was  avoidable  by  the  performance 
of  his  duty,  falls  upon  him. 

Evidence — ^Market  Valno. 

9.  Where  the  value  of  personal  property  is  in  issue,  if  the  same 
has  a  market  value  at  the  time  and  place  in  question,  the  evidence  is 
usually  confined  to  its  value  at  such  time  and  place,  or  at  a  reasonable 
time  before  and  after  that  particular  time. 

Evidence— Market  Valne. 

10.  Where  the  value  of  personal  property  is  in  issue,  if  it  has  no 
market  value  at  the  time  in  question,  the  market  vahie  at  some  other 
time,  before  or  after,  may  be  shown. 

Evidence— Value. 

11.  In  action  for  failure  to  deliver  hay,  where  no  difficulty  ap- 
peared in  proving  its  market  value  at  or  about  the  time  it  was  con- 
tracted to  be  delivered,  evidence  of  its  market  value  several  months 
thereafter,  when  market  conditions  were  entirely  different,  was  in- 
admissible. 


12.  The  rule  limiting  damages  for  nondelivery  of  hay  contracted 
for  to  the  difference  between  the  contract  price  and  the  market  price 
at  the  time  and  place  of  delivery  would  not  be  affected  by  the  sellers' 
further  failure,  under  the  contract,  to  furnish  a  feeding  place  for  the 
purchasers'  stock,  necessitating  buying  hay  at  or  transporting  it  to 
another  place,  since  these  would  be  separate  elements  of  damage. 

Appeal  and  Error— BeveiBal— Remanding  Case. 

13.  Under  Section  3,  Article  YII,  of  the  Constitution,  as  to  disposi* 
tion  of  case  on  appeal,  in  action  for  broach  of  contract,  a  portion  of 
verdict  for  plaintiff  which  was  based  on  evidence  admitted  under  an 
erroneous  theory  of  measure  of  damages  would,  on  appeal,  be  elimi- 
nated from  the  judgment  for  want  of  competent  evidence  to  support 
it,  and  judgment  reversed  and  cause  remanded,  with  directions  to  enter 
judgment  for  plaintiffs  for  the  balance  of  the  verdict. 

87  Or.- 
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From  Union :  John  W.  Knowles,  Jndge. 

In  Banc.    Statement  by  Mb.  Jtjstiob  Beak. 

This  is  an  action  to  recover  damages  for  the  breach 
of  a  contract  for  the  sale  of  hay.  Verdict  and  judg- 
ment went  for  plaintiffs  and  defendants  appeal. 

On  September  22,  1915,  the  defendants,  H.  M.  C. 
Company,  and  the  plaintiffs,  Stillwell  &  ProflStt,  en- 
tered into  an  agreement  in  writing  whereby  the  former 
agreed  to  furnish  to  the  latter  400  tons  of  hay,  more 
or  less,  delivered  in  the  stack  upon  its  premises  known 
as  the  H.  M.  0.  Company  ranch,  located  in  Union 
County,  Oregon,  at  the  price  of  $6  per  ton  on  measure- 
ment of  480  cubic  feet  to  the  ton.  It  was  further  con- 
tracted that  Stillwell  &  ProflStt  should  have  the 
privilege  of  using  certain  lands  described  in  the  con- 
tract for  the  purpose  of  pasturing  livestock  during  the 
time  they  were  feeding  the  hay  purchased,  for  the  sum 
of  $350.  The  hay  consisted  of  25  certain  stacks  of  hay 
selected  and  agreed  upon  by  the  parties,  23  of  which 
were  located  upon  the  pasture  lands  mentioned.  It 
is  admitted  that  the  25  stacks  contained  548  tons  of 
480  cubic  feet  each.  About  the  time  of  signing  the 
contract  Stillwell  &  ProflStt  turned  several  head  of 
cattle  into  the  pasture  lands  where  they  remained 
during  the  fall  and  winter  seasons  of  1915  and  1916. 
On  October  1st,  before  the  hay  had  been  measured,  a 
fire  broke  out  upon  adjoining  lands  and,  without  the 
fault  of  either  of  the  parties  to  this  action,  spread  over 
these  lands  and  destroyed  13  stacks  of  the  hay  stacked 
thereon,  amounting  to  283  tons  according  to  the 
measurement  of  the  remaining  portion.  On  October 
22d,  the  12  remaining  stacks  were  measured  by  the 
parties  and  found  to  contain  263  tons  for  which  the 
plaintiffs  paid  the  defendants  $6  per  ton,  aggregating 
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$1,578,  and  also  paid  them  $350  for  pasture  land,  re- 
fusing to  pay  for  the  hay  burned.  Thereafter,  on 
January  9, 1916,  H.  M.  C.  Company  brought  an  action 
in  the  Circuit  Court  of  the  State  of  Oregon  for  Union 
County  against  Stillwell  &  Proffitt,  alleging  that  they 
had  sold  and  delivered  on  September  22, 1915,  the  pas- 
ture land  mentioned  for  $350  and  548  tons  of  hay  for 
$6  per  ton,  aggregating  $3,638,  and  that  they  had  paid 
H.  M.  C.  Company  $1,928,  leaving  a  balance  of  $1,710, 
for  which  judgment  was  asked. 

Stillwell  &  Proffitt,  as  defendants  therein,  answered 
the  complaint  denying  the  delivery  of  the  hay  burned 
or  the  delivery  of  more  than  263  tons;  alleging  that 
they  paid  $1,578  for  the  263  tons,  and  $350  for  the  pas- 
ture, aggregating  $1,928,  and,  in  effect,  denying  any 
liability  for  the  hay  burned ;  and  prayed  for  '*  judgment 
against  plaintiffs  for  their  costs  and  disbursements" 
in  the  action,  *'and  that  they  be  allowed  to  go  hence 
without  day. ' ' 

A  reply  was  filed  putting  the  cause  at  issue  and  the 
same  was  tried  to  the  court  and  jury  resulting  in  a  ver- 
dict and  judgment  in  favor  of  the  defendants  Stillwell 
&  Proffitt  for  their  costs  and  disbursements.  No 
appeal  was  taken  from  this  judgment. 

In  October,  1916,  Stillwell  &  Proffitt  brought  this 
action  to  recover  damages  against  H.  M.  C.  Company, 
defendants,  for  the  alleged  breach  of  the  contract  of 
September  22,  1915,  in  failing,  neglecting,  and  refus- 
ing to  deliver  to  them  283  tons  of  the  hay  mentioned 
in  the  contract.  To  the  complaint  in  this  action  the 
defendants,  H.  M.  C.  Company,  filed  their  answer  put- 
ting in  issue  the  allegations  thereof,  and,  among  other 
things,  set  up  as  a  bar  to  the  prosecution  of  this  action 
the  record  and  judgment  in  the  former  action  of 
H.  M.  C.  Company  v.  Stillwell  d  Proffitt.    To  the 
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separate  answers  the  plaintiffs  demurred  on  the 
grounds  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  defense.  The  demurrer  was  sustained  by 
the  court.  The  case  was  tried  upon  the  issues  made 
by  the  pleadings  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiffs  Stillwell  &  Proffitt,  in 
the  sum  of  $1,705.  Owing  to  a  ton  or  two  of  the  hay 
having  been  used  for  a  miscellaneous  purpose  there  is 
a  slight  discrepancy  in  the  figures  of  the  number  of 
tons.  Bevebsed  and  Bemanded  With  Dibegtions. 

For  appellants  there  was  a  brief  submitted  over  the 
names  of  Mr.  Charles  H.  Finn  and  Messrs.  Crawford 
&  Eakin. 

For  respondents  there  was  a  brief  prepared  and 
submitted  by  Mr.  Francis  8.  Ivanhoe. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1, 2.  The  first  question  for  determination  is  whether 
the  judgment  in  the  former  action  of  H.  M.  C.  Company 
V.  Stillwell  (6  Proffitt,  entered  on  March  19,  1916,  is  a 
bar  to  the  prosecution  of  this  action.  From  the  plead- 
ings in  the  former  action  which  have  been  referred  to 
briefly,  it  is  noticed  that  Stillwell  &  Proffitt  denied  the 
delivery  of  more  than  263  tons  of  hay  and  affirmatively 
alleged  that  H.  M.  C.  Company  failed  to  deliver  the 
balance  of  the  283  tons  of  hay  mentioned  in  the  con- 
tract. As  we  view  the  matter  this  allegation  amounted 
to  no  more  than  an  affirmative  denial.  They  did  not 
in  the  first  action  plead  their  damages  occasioned  by 
the  breach  of  the  contract  as  a  counterclaim  or  defense. 
It  is  a  well-settled  rule  of  law  that  when  the  second 
action  between  the  same  parties  is  upon  a  different 
claim  or  demand,  or  cause  of  action,  the  judgment  in 
the  first  suit  operates  as  an  estoppel  only  as  to  the 
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point  or  question  actually  litigated  and  determined, 
and  not  as  to  other  matters  which  might  have  been 
litigated  and  determined.  This  doctrine  holds  true 
whether  the  judgment  is  used  in  pleading  as  a  technical 
estoppel,  or  is  relied  on  by  way  of  evidence  as  conclu- 
sive per  se.  In  all  cases  it  should  appear  that  the  first 
judgment  determined  the  actual  question  at  issue  be- 
tween the  parties,  and  that  the  precise  question  was 
raised  and  decided  in  the  former  suit.  On  the  other 
hand  it  is  equally  well  established  that  a  fact  which  has 
been  already  tried  and  determined  by  a  court  of  compe- 
tent jurisdiction  cannot  be  contested  again  between  the 
same  parties,  and  that  where  some  controlling  fact  or 
question  material  to  the  determination  of  both  actions 
has  been  determined  in  a  former  suit,  and  the  same  fact 
or  question  is  again  at  issue  between  the  same  parties, 
its  adjudication  in  the  first  will,  if  properly  presented, 
be  conclusive  of  the  same  question  in  the  latter  suit: 
15  E.  C.  L.,  p.  973,  §  450;  Barrett  v.  Failing,  8  Or.  152, 
156;  La  Follett  v.  Mitchell,  42  Or,  465  (69  Pac.  916,  95 
Am.  St.  Rep.  780) ;  Rucknum  v.  Union  By.  Co,,  45  Or. 
578,  581  (78  Pac.  748,  69  L.  E.  A.  480) ;  Paulson  v. 
Oregon  Surety  etc.  Co.,  70  Or.  175, 180  (138  Pac.  838) ; 
Cromwell  v.  County  of  Sac,  94  U.  S.  355,  356  (24 
L.  Ed.  195). 

Section  449  of  15  R.  C.  L.  (p.  972)  reads  thus  in 
part: 

**  While  a  judgment  is  decisive  of  the  points  raised 
by  the  pleacfings,  or  which  might  properly  be  predi- 
cated upon  them,  it  does  not  embrace  any  matters 
which  might  have  been  brought  into  the  litigation,  or 
causes  of  action  which  the  plaintiffs  might  have  joined, 
but  which  in  fact  are  not  joined  or  embraced  in  the 
pleadings. ' ' 

3.  In  the  former  action  the  defendants  Stillwell  &  Prof- 
fitt,  could  have  set  up  their  counterclaim  for  damages 
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and  had  the  same  adjudicated  therein,  but  they  did  not 
do  so.  They  were  not  compelled  to  take  such  course 
or  be  precluded  from  bringing  an  independent  action 
for  the  same.  They  had  an  election  to  use  such  cross- 
demand  as  a  defense  by  way  of  recoupment  or  to  bring 
a  separate  action  upon  it.  The  omission  to  take  ad- 
vantage of  matter  of  counterclaim  as  a  defense  is  no 
bar  to  a  cross  or  separate  action  upon  it,  so  that 
though  the  cross-claim  be  admissible  by  way  of  defense 
the  defendant  has  an  option  to  avail  himself  of  it  in 
that  form  or  to  sue  upon  it  in  another  action.  The 
reason  for  allowing  the  defendant  such  an  option  is 
that  a  different  rule  would  greatly  diminish  the  benefit 
to  which  he  is  entitled  aiid  in  some  cases  wholly  neu- 
tralize it.  It  may  require  some  time  for  the  develop- 
ment of  the  injury  which  will  result  from  plaintiff's 
misconduct  or  default.  It  is  unreasonable,  therefore, 
that  he  should  have  the  right  to  fix  the  time  at  which 
the  money  value  of  his  wrongdoing  or  omission  shall 
be  ascertained.  That  right  is  given  to  the  party  not 
in  default:  1  Sutherland,  Damages  (3  ed.),  §  187,  p.  470; 
Bigelow  on  Estoppel  (6  ed.),  p.  202.  At  page  203  of 
the  last  text-book  mentioned,  it  is  stated: 

**No  suit  can  be  maintained  except  upon  a  legal 
ground  of  action.  Now,  as  one  cause  of  action  cannot 
in  itself  alone,  when  merged  in  judgment,  carry  an- 
other independent  cause  of  action  with  it,  it  is  diflScult 
to  understand  how  a  judgment  for  the  plaintiff  with- 
out plea  can  extinguish  a  counter  right  of  action  by 
the  defendant,  however  closely  connected  the  two 
claims  may  be.  Everyone  has  the  right  to  try  his  own 
case,  and  in  his  own  way.*' 

4.  Stillwell  &  Proffitt,  as  defendants,  had  the  right  in 
the  former  action  to  elect  as  to  whether  or  not  they 
would  plead  and  seek  to  recover  on  their  counterclaim 
for  damages  when  sued  for  the  purchase  price  of  the 
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hay  alleged  to  have  been  sold  and  delivered  to  them,  or 
deny  the  delivery  and  bring  an  independent  action  for 
damages  resulting  from  a  failure  to  deliver :  19  Ency. 
Plead.  &  Prac,  p.  731 ;  2  Black  on  Judgments,  §  761 ; 
Pruiit  V.  Mvldrick,  39  Or.  353-^58  (65  Pac.  20) ;  Hoover 
V.  King,  43  Or.  281,  287  (72  Pac.  880,  99  Am.  St.  Rep. 
754,  65  L.  R.  A.  790) ;  Burnett  v.  Marrs,  62  Or.  598 
(125  Pac.  838)  yKrehs  Hop  Co.  v.  Livesley,  59  Or.  574, 
584  (114  Pac.  944, 118  Pac.  165,  Ann.  Gas.  1913C,  758). 
The  question  of  the  damages  suffered  by  the  present 
plaintiffs  was  not  in  issue  nor  adjudicated  in  the 
former  action.  The  claim  of  plaintiffs  in  this  action 
is  not  in  any  way  inconsistent  with  the  findings  or 
questions  determined  in  the  former  judgment. 

Mr.  Bigelow  says  in  his  work  on  Estoppel  (6  ed.), 
p.  206: 

*' A  judgment  is  conclusive  only  in  respect  of  matters 
necessarily  inconsistent  with  it.  Now,  the  fact  of  the 
ill  performance  of  a  contract  is  not  inconsistent  with  a 
judgment  upon  the  contract  by  the  other  party*':  See 
also  Id.,  p.  203,  note  4. 

5.  In  the  present  case  defendants,  H.  M.  C.  Company, 
as  a  separate  defense  and  as  a  counterclaim  to  plain-  ^  Ik 
tiffs'  cause  of  action,  set  forth  the  written  contract  of 
September  22,  1915,  and  also  the  delivery  by  them  to 
Stillwell  &  Proffitt  and  their  acceptance  of  the  entire 
amount  of  hay  contracted  to  be  sold  to  plaintiffs,  in- 
cluding the  283  tons,  and  insist  that  they  are  entitled 
to  judgment  therefor  at  the  contract  price.  This  is 
the  identical  matter  pleaded  by  H.  M.  C.  Company  in 
the  former  action.  Issue  thereon  was  raised  by  the 
answer  of  Stillwell  &  ProflStt  and  the  question  of  the 
delivery  of  the  283  tons  of  hay  was  tried  and  deter- 
mined as  shown  by  the  answer,  and  that  judgment  has 
become  final    Applying  the  rules  above  referred  to, 
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the  former  judgment  is  conclusive  and  binding  upon 
the  parties  to  that  extent. 

6.  In  Cromwell  v.  County  of  Sac,  94  TJ,  S.  355  (24 
L.  Ed.  195),  Mr.  Justice  Field  said: 

^  * '  But  where  the  second  action  between  the  same  par- 
ties is  upon  a  different  claim  or  demand,  the  judgment 
in  the  prior  action  operates  as  an  estoppel  only  as  to 
those  matters  in  issue  or  points  controverted,  upon 
the  determination  of  which  the  finding  or  verdict  was 
rendered.  In  all  cases,  therefore,  where  it  is  sought  to 
apply  the  estoppel  of  a  judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit  upon  a  dif- 
ferent cause  of  action,  the  inquiry  must  always  be  as 
to  the  point  or  question  actually  litigated  and  deter- 
mined in  the  original  action,  not.what  might  have  been 
thus  litigated  and  determined.  Only  upon  such  mat- 
ters is  the  judgment  conclusive  in  another  action." 

Counsel  for  defendants  contend  that  plaintiffs 
waived  and  set  at  large  the  estoppel  by  the  former 
judgment.  There  was  no  waiver  by  bringing  the  pres- 
ent action.  Any  such  waiver  must  of  necessity  relate 
to  a  question  determined  in  the  former  action,  as  in 
Cooley  V.  Snake  River  Dist.  Imp.  Co.,  78  Or.  384  (152 
Pac.  1190). 

At  the  proper  time  defendants^  counsel  asked  for 
appropriate  instructions  to  the  jury  as  to  the  delivery 
of  the  hay,  based  upon  their  contention  as  to  the 
former  judgment.  This  part  of  the  charge  to  the  jury 
need  not  be  further  considered.  There  was  no  error 
in  sustaining  the  demurrer  to  defendants'  separate 
defenses. 

The  merits  of  this  case  depend  upon  the  damages 
for  the  breach  of  the  contract  for  the  sale  and  delivery 
of  the  hay.  As  to  this  part  the  plaintiffs  allege  that 
in  the  early  fall  of  1915  the  plaintiffs  had  and  owned 
a  large  band  of  stock  cattle,  to  wit,  between  350  and 
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400  head,  and  in  the  course  of  their  business  wished 
to  pasture  and  feed  them  during  the  entire  fall  and 
winter  seasons  of  1915  and  1916,  including  the  months 
of  December,  1915,  and  January,  February,  March, 
and  April,  1916,  at  some  point  in  Union  County ;  that 
they  required  for  so  feeding  and  pasturing  the  cattle 
during  the  period  mentioned,  several  hundred  acres  of 
pasture,  suitable  for  feeding  grounds,  and  from  four 
hundred  to  six  hundred  tons  of  hay;  that  on  account 
of  the  failure  of  the  defendants  to  deliver  the  re- 
mainder of  the  hay  agreed  to  be  furnished,  plaintiffs 
were  compelled  to  and  did  go  into  the  open  market  of 
Union  County,  Oregon,  and  purchase  253  tons  of  hay 
of  like  kind,  and  paid  therefor  the  aggregate  sum  of 
$3,312.50,  the  market  value  thereof,  by  reason  of  which 
they  were  damaged  in  the  sum  of  $1,602.50.  They  also 
allege  loss  by  reason  of  having  to  remove  the  cattle 
to  other  feeding  grounds  in  the  middle  of  winter  and 
the  shrinkage  and  loss  thereof.  Mr.  Stillwell,  one 
of  the  plaintiffs '*  testified  in  regard  to  replacing  the 
hay  that : 

**Well,  when  I  saw  we  wasnH  going  to  have  hay  to 
run  the  cattle  through  I  started  to  rustle  around  to  get 
some  more  hay. '  * 

He  said  that  he  presumed  it  was  in  January  when  he 
discovered  that  fact;  that  the  first  hay  which  he  pur- 
chased for  $12.50  a  ton  to  replace  that  burned  was 
measured  January  19,  1916,  and  arranged  for  a  day 
or  two  before  that ;  that  about  the  first  of  October  he 
knew  the  hay  was  burned ;  that  he  went  to  Kansas  City 
to  market  some  cattle  and  returned  in  about  two 
weeks ;  that  he  may  have  said  in  effect  that  he  would 
not  buy  any  more  hay ;  that  if  the  winter  was  as  mild 
as  the  preceding  one  the  263  tons  would  be  suflScient 
to  carry  them  through  j  that  about  February  6th  follow- 
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ing,  he  purchased  hay  from  Mr.  Krouse  at  $12.50  a  ton; 
that  hay  was  cheaper  up  to  that  time;  that  he  pur- 
chased hay  of  Mr.  Reynolds  at  $16  per  ton;  that  at 
that  time  he  could  not  have  bought  any  other  hay  of 
any  consequence  any  cheaper  with  which  to  feed  his 
cattle.  Indeed,  we  find  an  offer  of  counsel  for  plain- 
tiffs to  prove 

**that  if  the  winter  of  1915-1916  had  been  a  winter  of 
the  same  character  (as  the  preceding  one)  the  263  tons 
of  hay  actually  delivered,  would  have  been  sufficient  to 
have  carried  his  cattle  during  that  time.*' 

It  is  shown  on  the  part  of  the  defendants  that  the 
market  price  of  hay,  similar  to  that  contracted  to  be 
delivered,  the  last  part  of  September  and  during  Octo- 
ber of  that  year  was  from  $5.50  to  $6. 

7, 8.  Upon  the  question  of  damages,  errors  numbered 
3  to  5, 9  to  14,  and  15  to  19  are  assigned.  The  first  class 
of  these  assignments  involves  the  admission  of  evidence 
over  the  objections  and  exceptions  of  defendants'  coun- 
sel as  to  what  plaintiffs  paid  for  hay  in  January,  Feb- 
ruary, and  March,  1916,  to  replace  the  283  tons  of  hay 
destroyed  by  the  fire  of  October  1, 1915,  and  therefore 
not  delivered.  The  other  assignments  of  error  em- 
brace the  action  of  the  court  in  refusing  to  give  certain 
instructions  requested  by  defendants  and  to  the  giving 
of  certain  charges  to  the  jury  upon  the  measure  of 
damages.  All  these  assignments  may  be  considered 
together. 

The  measure  of  damages  for  the  breach  of  an  execu- 
tory  contract  for  the  sale  and  delivery  of  personal 
property  is  the  difference  between  the  contract  price 
and  the  market  value  at  the  time  and  place  of  delivery 
or  within  a  reasonable  length  of  time  thereafter:  8 
R.  C.  L.,  p.  487,  §  48;  Hockersmith  y.  Hanley,  29  Or. 
27,  36  (44  Pac.  497)  j  Krebs  Hop  Co.  v.  Livesley,  59 
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Or.  574  (114  Pac.  944,  118  Pac,  165,  Ann.  Cas.  1913C, 
758) ;  Russell  Miller  Milling  Co.  v.  Bastasch,  70  Or.  475 
(142  Pac.  355).  At  page  479  (of  70  Or.)  of  the  opinion 
in  the  last-named  case,  Mr.  Justice  Bubnett  tersely 
stated  the  rule  thus : 

**It  is  a  plain  question  of  a  breach  of  an  executory 
contract  for  the  sale  of  personal  property  at  a  price 
specified.  The  measure  of  damages  for  a  breach  of 
such  a  contract  by  the  purchaser  is  the  difference  be- 
tween the  contract  price  and  the  lesser  market  value  of 
the  goods  at  the  time  of  the  breach  of  the  contract.*' 

The  law  imposes  upon  a  party  injured  by  another's 
breach  of  contract  the  active  duty  of  using  all  ordinary 
care  and  making  all  reasonable  exertions  to  render  the 
injury  as  light  as  possible.  If  by  his  negligence  or  will- 
fulness he  allows  the  damage  to  be  unnecessarily  en- 
hanced,  the  increased  loss  when  it  was  avoidable  by 
the  performance  of  his  duty  falls  upon  him :  Sherman 
Center  Town  Co.  v.  Leonard,  46  Kan.  354  (26  Pac. 
717,  26  Am.  St.  Rep.  101, 104) ;  8  R.  C.  L.,  §  14,  p.  442. 

9-11.  Plaintiff's  counsel  stated  their  position  on  this 
question  in  their  brief  as  follows : 

**We  submit  that  it  is  immaterial  when  respondents 
purchased  hay  to  replace  the  hay  burned,  if  they  paid 
no  more  than  the  market  price  or  what  it  could  have 
been  purchased  for  with  suitable  feeding  grounds, 
within  a  reasonable  time  after  they  learned  appellants 
would  not  replace  it." 

Where  the  value  of  personal  property  is  in  issue, 
if  the  same  has  a  market  value  at  the  time  and  place 
in  question,  then  the  evidence  is  usually  confined  to 
its  value  at  such  time  and  place,  or  at  a  reasonable 
time  before  and  after  that  particular  time:  Comer  v. 
Way,  107  Ala.  300  (19  South.  966,  54  Am.  St.  Rep.  93) ; 
Jones  V.  Morgan,  90  N.  T.  4  (43  Am.  Rep.  131).    If 
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there  is  no  market  value  at  the  time,  then  the  market 
value  at  some  other  time,  before  or  after,  may  be 
shown :  8  E.  C.  L.,  p.  647,  §  190.  The  admission  of 
evidence  as  to  the  value  of  personal  property  before 
or  after  the  time  of  its  loss,  or  when  it  should  be  de- 
livered under  the  contract  is  for  the  purpose  of  prov- 
ing the  value  at  the  time  in  question  for  the  want  of 
any  better  evidence ;  but  this  does  not  permit  a  party 
to  prove  the  value  of  personal  property,  contracted 
to  be  delivered  at  a  certain  time,  at  a  later  date  when 
the  market  value  has  doubled  or  trebled.  There  does 
not  appear  to  have  been  any  difficulty  in  proving  the 
market  value  of  the  hay  at  or  about  the  time  it  was 
contracted  to  be  delivered,  or  between  September  22, 
1915,  and  December  1,  1916.  We  see  no  reason  for 
resorting  to  proof  of  the  price  paid  nearly  three 
months  after  the  breach  of  the  contract  when  the 
market  conditions  were  entirely  different.  There  were 
no  special  circumstances  to  warrant  the  exercise  of  a 
discretion :  Beach  v.  Raritcm  etc.  R,  Co.,  37  N.  Y.  457, 
470.  By  some  appropriate  instruction  the  jury  should 
have  been  limited  to  the  market  value  of  the  hay  at 
the  place  and  about  the  time  of  the  contemplated 
delivery. 

The  evidence  of  plaintiffs  as  to  the  price  paid  for  the 
hay  in  January,  February,  and  March,  1916,  was  in- 
competent for  the  purpose  of  showing  the  market 
value  of  the  hay  at  the  time  the  same  was  to  have  been 
delivered  under  the  terms  of  the  contract.  On  Octo- 
ber 1,  1915,  the  plaintiffs  had  knowledge  that  the  hay 
was  burned  and  that  they  could  not  rely  upon  the 
same  for  the  purpose  of  wintering  their  cattle.  They 
state  in  their  complaint  that  early  in  the  fall  of  1915 
they  had  between  350  and  400  head  of  cattle  which 
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they  wished  to  feed  during  the  fall  and  coining  winter 
and  required 

*  *  several  hundred  acres  of  pasture,  suitable  for  feeding 
grounds  during  the  winter  season  of  said  years,  and 
from  400  to  600  tons  of  hay/^ 

Knowing  this,  it  was  not  in  compliance  with  their 
duty  or  the  exercise  of  ordinary  care  for  them  to 
speculate  upon  the  mildness  or  rigor  of  the  coming 
season,  and  wait  until  the  latter  part  of  January,  1916, 
before  purchasing  a  portion  of  the  hay  and  until  Febru- 
ary and  March  before  obtaining  the  remainder  to  be 
substituted  for  that  destroyed.  If  Stillwell  &  Proffit 
desired  to  take  chances  upon  the  263  tons  of  hay  de- 
livered being  sufficient  for  the  sustenance  of  their 
cattle  during  the  following  winter  they  could  do  so  at 
their  peril. 

12, 13.  Defendants  ^  counsel  requested  several  in- 
structions to  the  purport  that  the  court  charge  the  jury, 
in  addition  to  the  rule  of  damages  as  above  stated,  so  as 
to  restrict  the  evidence  of  the  market  value  of  the  hay 
to  the  period  for  delivery  or  within  a  reasonable  time 
thereafter.  The  court  charged  the  jury,  in  substance 
as  requested,  with  the  following  qualification  that  it 
was  the  duty  of  the  plaintiffs  upon  learning  that  the 
hay  was  burned  and  there  was  found  to  be  only  263 
tons  thereof  *'to  have  immediately  and  within  a  rea- 
sonable time  •  •  purchased  the  same  in  the  market, 
if  they  could  purchase  such  hay  with  a  suitable  place 
to  feed  the  same  to  plaintiffs^  stock,' ^  Defendants' 
counsel  objected  and  excepted  to  the  modification  in 
the  words  which  we  have  italicized.  In  order  to 
counteract  the  effect  of  the  evidence  admitted  as  to 
the  price  paid  for  hay  in  January,  February,  and 
March,  1916,  or  to  *  *  unring  the  bell, ' '  we  think  the  in- 
struction should  have  been  given  without  the  modifi- 
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cation.  The  matter  of  obtaining  a  suitable  feeding 
ground  whereon  to  feed  the  hay  was  the  excuse  claimed 
by  the  plaintiffs  for  not  purchasing  it  at  an  earlier 
date.  Its  purchase  at  a  later  date  would  not  remedy 
the  inconvenience  as  to  the  feeding  grounds.  The 
matter  of  the  transportation  of  the  hay,  or  the  place 
where  the  cattle  were  necessarily  fed,  or  their  removal 
to  some  other  suitable  place,  would  under  certain  cir- 
cumstances be  an  element  of  damages ;  but  we  fail  to 
see  how  it  could  change  the  law  relating  to  the  meas- 
ure of  damages,  as  to  the  time  at  which  the  market 
value  of  the  hay  should  be  established.  It  is  not 
shown  that  plaintiffs  could  not  have  bought  at  an 
earlier  date  and  from  the  same  parties  for  the  then 
market  price,  the  identical  hay  which  they  afterwards 
purchased.  Nor  is  it  shown  that  they  could  not  have 
purchased  the  hay  required  in  the  immediate  vicinity 
during  the  fall  of  1915  at  the  price  mentioned  in  the 
contract  and  thereby  have  reduced  the  damages  to  a 
minimum.  On  the  other  hand,  the  evidence,  all  of 
which  is  contained  in  the  record,  shows  that  by  a  rea- 
sonable effort  the  hay  could  have  been  obtained  by  plain- 
tiffs before  December  1st  of  that  year  at  the  market 
price  of  $6  per  ton.  The  expense  of  moving  the  cattle 
and  the  loss  by  shrinkage  caused  thereby  were  put  in 
evidence  and  submitted  to  the  jury.  By  a  special 
verdict  $1  was  fixed  as  such  loss  by  shrinkage.  The 
$1,602.50  recovered  for  the  difference  between  the  price 
paid  by  plaintiffs  for  the  253  tons  of  hay  purchased 
from  different  parties  and  the  contract  price  should  be 
eliminated  from  the  judgment  for  want  of  any  compe- 
tent evidence  to  support  the  same.  The  balance  of 
$107.50,  special  damages,  should  be  allowed  plaintiffs 
as  compensation  for  moving  their  cattle  and  loss  oc- 
casioned thereby:  Article  VII,  Section  3,  Const,  of 
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Oregon;  Murphy  v.  Panter,  62  Or.  522  (125  Pac.  292) ; 
Hoag  V.  Wash.-Oregon  Corp.,  75  Or.  588  (144  Pac.  574, 
147  Pac.  756). 

The  judgment  of  the  lower  court  is  reversed  and  the 
cause  will  be  remanded  with  directions  to  enter  judg- 
ment in  favor  of  the  plaintiflFs  in  the  sum  of  $107.50. 
Bevbbsed  and  Remanded  With  Dibections. 

Beheabinq  Denied. 

Mb.  Justiob  Bubnett  dissents. 

On  petitions  of  appellants  and  respondents  for 
rehearing.  Both  petitions  are  denied  and  former 
opinion  sustained.    Rehearing  denied. 

Mr.  Charles  H.  Finn  and  Messrs.  Crawford  A  Eakin, 
for  defendants-appellants. 

Mr.  Francis  8.  Ivanhoe,  for  plaintiffs-respondents. 

In  Banc.  Mb.  Justice  Bean  delivered  the  opinion  of 
the  court. 

In  our  former  memorandum  of  opinion  we  indicated 
that  the  judgment  of  the  lower  court  should  be  set 
aside  on  account  of  prejudicial  error  and  judgment  was 
directed  entered  under  Article  VH,  Section  3,  of  the 
Constitution,  which  provides  that  either  party  may 
have  attached  to  the  bill  of  exceptions  the  whole  tes- 
timony, the  instructions  of  the  court  to  the  jury  and 
any  other  matters  material  to  the  decision  of  the 
appeal;  and 

**if  the  Supreme  Court  shall  be  of  opinion,  after  con- 
sideration of  all  the  matters  thus  submitted,  that  the 
judgment  of  the  court  appealed  from  was  such  as 
should  have  been  rendered  in  the  case,  such  judgment 
shall  be  affirmed,  notwithstanding  any  error  committed 
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during  the  trial;  or  if,  in  any  respect,  the  judgment 
appealed  from  should  be  changed,  and  the  Supreme 
Court  shall  be  of  opinion  that  it  can  determine  what 
judgment  should  have  been  entered  in  the  court  below, 
it  shall  direct  such  judgment  to  be  entered  in  the  same 
manner  and  with  like  effect  as  decrees  are  now  entered 
in  equity  cases  on  appeal  to  the  Supreme  Court.'' 

Counsel  for  defendants  petitioned  for  a  rehearing 
and  called  attention  to  that  part  of  the  former  opinion 
wherein  it  was  stated  that  the  $1,602.50  recovered  for 
the  difference  in  the  price  paid  by  plaintiffs  for  the  253 
tons  of  hay  purchased  and  the  contract  price  should  be 
eliminated  from  the  judgment  for  want  of  any  compe- 
tent evidence  to  support  the  same ;  that  the  balance  of 
$107.50,  special  damages,  should  be  allowed  plaintiffs 
as  compensation  for  moving  their  cattle  and  loss 
occasioned  thereby.  This  balance  should  be  $102.50. 
In  making  the  memorandum  the  sum  of  $1,710.00,  which 
appeared  in  the  record,  was  evidently  remembered  as 
the  amount  of  the  judgment  instead  of  $1,705.00,  the 
correct  amount.  This  correction  can  be  made  by  the 
clerk.  We  are  impelled  to  do  this  upon  the  retrial 
of  the  issue  in  order  that  our  findings  upon  this  im- 
portant question  of  damages  for  moving  a  band  of 
about  400  head  of  cattle  three  different  times  during 
the  inclement  winter  season  shall  coincide  with  the 
findings  of  the  jury  in  that  respect.  It  is  strenuously 
urged  by  counsel  for  defendants  that  the  evidence 
shows  that  the  expense  of  moving  the  cattle  the  first 
time  is  nof  greater  than  three  or  four  dollars,  the  cost 
of  the  two  thirty-dollar  per  month  men  for  one  day. ' ' 
We  are  unable  to  accede  to  this  contentious  argu- 
ment. It  is  doubtful  if  the  amount  named  by  defend- 
ants'  counsel  would  pay  the  expenses  of  one  while 
superintending  such  removal.  It  appears  from  the 
evidence  that  the  cattle  were  not  all  moved  at  one  time. 
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and  that  all  the  circumstances,  trouble  and  expense  of 
BO  moving  the  cattle  were  detailed,  although  not  with 
every  item  of  expense.  Mr.  Stillwell,  one  of  the  plain- 
tiffs who  appears  to  be  a  reasonable  and  conscientious 
witness,  stated  in  part  in  regard  to  the  cost  of  moving 
the  cattle : 

' '  Well,  there  was  extra  men  and  when  I  got  over  on 
the  Dobbin  place,  I  had  to  put  on  an  extra  man  and 
team  there.  I  could  not  tell  you  just  off-hand  in  dol- 
lars and  cents  how  much  the  extra  expense  was.  It 
was  quite  a  considerable  sum.*' 

That  the  expense  and  injury  occasioned  by  moving 
the  cattle  amounts  to  less  than  $105.50  cannot  be  be- 
lieved by  anyone  familiar  with  such  matters  as  the 
jury  probably  was.  It  is  asserted  that  this  sum  is  not 
within  the  issues  raised  by  the  complaint ;  that  part  of 
the  complaint  reads  as  follows : 

**That  by  reason  of  defendants  failing,  neglecting 
and  refusing  to  furnish  plaintiffs '  said  hay  at  the  time 
and  place  and  as  they  contracted  and  agreed  to  do, 
plaintiffs  were  compelled  to  and  did,  at  great  cost  and 
expense  move  said  cattle  from  the  feed  grounds  and 
pasture  lands  purchased  from  defendants  as  aforesaid, 
and  in  the  sum  of  not  less  than  $100 ;  and  that  by  rea- 
son of  said  failure,  neglect  and  refusal  of  defendants, 
and  the  said  removal  of  said  cattle  from  said  pasture 
and  feeding  grounds,  plaintiffs  lost  in  injury  to,  death 
and  shrinkage  that  was  and  could  never  be  returned,  in 
the  sum  of  not  less  than  fifteen  hundred  dollars.*' 

It  is  obvious  that  a  much  larger  amount  than  that 
allowed  by  the  jury  and  by  this  court  was  alleged  in 
the  complaint.  It  is  evident  that  the  jury  allowed  a 
small  sum  for  injury  to  the  cattle  other  than  the  one 
dollar  shrinkage,  as  shown  by  the  special  verdict.  All 
the  evidence  on  this  phase  of  the  case  was  carefully 
weighed  by  this  court  and  no  doubt  was  so  considered 
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by  the  jury.    Defendants'  petition  for  a  rehearing  is 
denied. 

Plaintiffs  filed  a  petition  for  rehearing  and  while  no 
real  complaint  is  made  to  the  re-examination  of  the 
facts  under  the  Constitution  it  is  earnestly  argued  that 
the  evidence  in  the  case  showed  the  market  value  of 
the  hay  which  was  not  delivered  to  be,  at  or  about  the 
time  of  the  failure  to  deliver  the  same,  the  amount 
paid  by  the  plaintiffs  in  January,  February  and  March ; 
and  that  the  court  erred  in  holding  that  there  was 
failure  to  prove  what  the  market  value  of  the  hay  was 
on  or  about  October  22,  1915,  when  the  remainder  was 
measured,  and  was  not  shown  to  be  more  than  six  dol- 
lars per  ton ;  but  that,  on  the  other  hand,  it  was  shown 
to  be  no  more  than  that  sum.  In  its  entirety  Mr.  Stil- 
well  's  evidence  indicates  that  there  was  no  effort  made 
to  purchase  hay  until  long  after  the  date  mentioned 
when  the  winter  season  proved  to  be  more  severe  than 
he  had  expected.  While  he  testified  that  he  conmienced 
to  look  around  for  hay  with  suitable  feeding  grounds 
he  practically  admitted  that  he  said  in  effect  that  if 
the  winter  was  not  more  severe  than  the  prior  one  the 
hay  which  was  not  burned  would  be  suflScient  for  win- 
tering his  cattle.  His  statement  quoted  in  our  opinion 
as  follows :  *  *  Well,  when  I  saw  we  wasn  't  going  to  have 
hay  to  run  the  cattle  through  I  started  to  rustle  around 
to  get  some  more ' ' ;  and  that  about  January  12,  1916, 
he  purchased  the  first  lot  for  $12.50,  stating  in  this 
connection  *'no,  I  found  no  cheaper  hay  than  twelve 
dollars  and  a  half,"  evidently  meant  that  he  could  not 
obtain  the  hay  at  that  time  at  any  less  price,  and  clearly 
indicates  that  no  effort  was  made  before  that  time  ac- 
tually to  obtain  the  hay  even  though  he  might  have  in- 
quired in  regard  thereto.  All  the  evidence  indicates 
that  the  plaintiffs  failed  to  exercise  due  diligence  to 
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obtain  the  hay  required  by  them,  within  a  reasonable 
time  after  the  alleged  failure  to  deliver.  As  suggested 
in  our  former  opinion  when  the  defendants  failed  to 
deliver  the  hay  contracted  for,  and  the  circumstances 
in  regard  thereto  were  fully  made  known  to  plaintiffs 
on  October  22,  1915,  and  it  was  understood  between 
the  parties  that  the  hay  was  agreed  to  be  sold  for  the 
purpose  of  feeding  plaintiffs '  cattle,  the  plaintiffs  were 
at  liberty  to  do  one  of  two  things :  go  into  the  market 
and  purchase  hay  within  a  reasonable  time  thereafter, 
transport  the  same  to  the  place  where  the  hay  was  to 
be  delivered,  and  charge  for  such  transportation  as  a 
part  of  the  damages;  or  to  so  purchase  the  hay  and 
move  their  livestock  to  the  place  where  it  was  pur- 
chased and  where  the  cattle  could  be  fed.  They  fol- 
lowed the  latter  method  except  as  to  the  time  within 
which  such  purchase  was  made. 

Counsel  for  plaintiffs  inquire  if  the  court  overlooked 
the  fact  testified  to  by  Stilwell  that  the  defendants  re- 
fused to  permit  plaintiffs  to  use  the  feeding  grounds 
named  in  the  agreement  for  feeding  the  unbumed  hay, 
and  contend  that  this  was  sufficient  excuse  for  plaintiffs 
not  purchasing  the  hay  or  moving  the  same  to  the 
grounds  leased  from  the  defendants.  This  necessi- 
tates a  reference  to  the  written  contract  between  the 
parties  from  which  it  appears  that  the  plaintiffs  ob- 
tained from  the  defendants 

**the  privilege  of  using  for  the  purpose  of  pasturing 
their  livestock  that  portion  of  the  lands  controlled  by 
party  of  the  first  part,  H.  M.  C.  Company,  located  on 
the  west  side  of  Catherine  Creek  adjoining  the  H.  M.  C. 
Company  ranch  proper,  for  the  sum  of  $350. ' ' 

In  our  judgment  this  part  of  the  contract  is  sep- 
arate from  the  agreement  as  to  the  sale  of  the  hay. 
As  to  the  privilege  of  pasturage  or  lease,  it  is  neces- 
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sary  to  refer  to  the  latter  contract  for  the  purchase  of 
the  hay,  only  to  ascertain  the  time  for  such  pasturage. 
A  fair  construction  of  the  written  contracts  shows  that 
the  plaintiffs  were  entitled  to  the  pasturage  and  feed-' 
ing  grounds  for  the  cattle  during  the  time  it  would 
naturally  takef  or  feeding  the  twenty-five  stacks  of  hay 
contemplated  to  be  purchased.  They  were  in  posses- 
sion of  and  had  written  authority  to  use  the  premises 
for  the  purpose  of  feeding  their  cattle  for  such  length 
of  time  and  it  was  unnecessary  for  them  to  obtain  fur- 
ther permission.  If  before  the  lease  expired  the  de- 
fendants had  compelled  plaintiffs  to  abandon  the  pas- 
ture and  feeding  grounds  it  would  have  raised  an  issue 
which  is  not  in  this  case.  We  have  given  all  the  evi- 
dence and  record  our  most  careful  attention  and  adhere 
to  our  former  opinion.  The  petition  of  plaintiffs  is 
therefore  denied.  Ebheabing  Denied. 

Mb.  Justice  Bubkstt  dissents. 


Argued  December  14,  modified  December  27,  1917,  action  of  clerk  al- 
lowing cost  bill  affirmed  January  15,  1918. 

SCHOOL  DISTRICT  No.  30  v.  ALAMEDA  CON- 

STRUCTION  CO.* 

(109  Pac.  507,  788.) 

Schools  and  School  Districts — suability  on  Contractor's  Bonds. 

1.  Under  Section  6266,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  59,  providing  that  any  person  contracting  with  a  school  district, 
etc.,  for  the  construction  of  any  buildings,  etc.,  shall  be  required  to 
execute  the  usual  penal  bond  with  the  additional  obligations  that  the 

*0n  right  of  subcontractor,  materialman  or  laborer  to  maintain  ac- 
tion on  contractor's  bond  to  owner,  see  notes  in  27  I*.  B.  A.  (N.  S.) 
573;  L.B.  A.  1915 A,  768. 

On  applicability  to  public  bodies  of  statute  requiring  building  con- 
tractor's bond  for  protection  of  subcontractor,  laborers,  etc.,  see  note 
in  50  L.  B.  A.  (N.  8.)  469.  Betobteb. 


Jan.  18.]    School  Dist.  No.  30  t;.  Alambda  Constr.  Co.    133 

contractor  shall  promptly  make  payments  to  all  persons  supplying 
labor  or  materials  to  the  contractor  for  use  in  the  prosecution  of  the 
work,  the  statute  must  be  read  as  part  of  an  undertaking  made  to 
fulfill  the  requirements  of  the  law,  and  the  effect  of  the  undertaking 
is  an  express  agreement  by  the  surety  to  pay  materialmen  whose  claims 
are  not  liquidated  by  the  contractor. 

Schools  and  School  DlBtricts — ^Action  on  Oontractor'a  Bond — Sham 
Denials. 

2.  In  a  suit  on  the  bond  of  one  contracting  with  a  school  district 
for  the  construction  of  a  schoolhouse,  where  the  surety's  answer  ad- 
mitted the  execution  of  the  bond,  but  denied  that  it  agreed  to  pay  any- 
one except  the  school  district,  such  denial  was  sham  in  effect,  and 
left  uncontroverted  the  allegation  of  the  complaint  that  the  surety 
obligated  itself  by  such  bond  to  pay  persons  furnishing  labor  or  ma- 
terial in  case  the  contractor  failed  to  do  so,  in  view  of  Section  6266, 
L.  O.  Ik,  as  amended  by  Laws  of  1913,  page  59,  providing  that  the 
surety  shall  be  liable  to  all  persons  supplying  labor  or  materials. 

[As  to  what  are  sham  pleadings  and  the  remedies  against  them^ 
see  note  in  113  Am.  St.  Bep.  639.] 

Schools  and  School  Districts — ^Liability  on  Contractor's  Bonds. 

3.  Under  Section  6266,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  59,  the  bond  given  by  one  contracting  with  a  school  district  for 
the  construction  of  a  school  building  has  a  double  obligatory  aspect, 
and  the  surety's  liability  thereunder  to  laborers  or  materialmen  is  not 
affected  by  changes  in  the  contract  after  its  execution  and  delivery 
not  attributable  to  such  laborers  or  materialmen. 

Schools  and  School  Districts — Contracts — ^Actions  on  Bonds — ^Variance. 

4.  Where,  in  an  action  on  the  bond  of  one  contracting  with  a  school 
district  for  the  construction  of  a  schoolhouse,  the  surety  in  its  answer 
admitted  that  the  contract  was  entered  into  and  the  bond  given,  and 
alleged  that  alterations  were  made  after  the  execution  of  the  contract 
without  its  knowledge,  increasing  its  obligation,  evidence  was  not 
admissible  of  such  changes  before  the  execution  of  the  contract,  but 
after  it  had  signed  the  bond. 

Judgment — ^Necessity  of  Findings. 

5.  Under  Section  570,  L.  O.  L.,  providing  that  the  only  pleadings 
in  a  matter  of  disputed  costs  are  the  statement  of  the  prevailing  party 
and  the  objection  of  the  opposite  litigant,  that  the  issue  shall  be  heard 
by  the  court  without  a  jury,  and  that  as  soon  as  convenient  the  court 
or  judge  shall  make  and  file  a  correct  itemized  statement  of  the  costs 
and  disbursements  as  allowed  and  render  judgment  accordingly,  and 
that  no  other  finding  or  conclusion  of  law  or  fact  shall  be  necessary, 
where  the  court  made  no  statement  of  the  amount  of  costs  and  disburse- 
ments properly  taxable,  but  merely  ordered  that  the  cost  bill  filed  by 
plaintiff  be  allowed  and  directed  the  clerk  to  tax  the  amounts  thereof 
as  plaintiff's  costs,  the  judgment  taxing  costs,  being  without  any  find- 
ings to  support  it,  was  void. 

Appeal  and  Error — ^Becord — ^Bill  of  Exceptions — ^Necessity. 

6.  Where  a  judgment  taxing  costs  was  without  findings  to  support 
it|  the  error  was  apparent  on  the  face  of  the  record  and  reviewable 
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without  a  bill  of  exceptions  under  Section  172,  L.  O.  L.,  providing 
that  no  exception  need  be  taken  or  allowed  to  any  decision  upon  a 
matter  of  law  when  the  same  is  entered  in  the  journal  or  made  wholly 
upon  matters  in  writing  and  on  file  in  the  court. 

ON  MOTION  TO  BETAX  COSTS. 

Oostfl — On  Appeal — ^Bevenal  as  to  Costs. 

7.  Although  the  judgment  for  costs  was  rerersed,  appellant  was  not 
entitled  to  costs  in  the  Supreme  Court,  where  the  principal  judgment 
was  affirmed;  the  procedure  for  taxation  of  costs  provided  by  Sec- 
tions 569,  570,  and  581,  L.  O.  L.,  although  ancillary  to  the  principal 
matter  in  dispute,  being  in  practice  entirely  separate  from  the  latter. 

From  Clatsop:  James  A.  Eakin,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Bubnbtt. 

School  District  No.  30  contracted  with  the  Alameda 
Construction  Company  for  the  erection  of  a  school 
building.  In  connection  therewith  the  Construction 
Company,  with  the  Elinois  Surety  Company  as  surety, 
filed  with  the  officers  of  the  district  a  bond  containing 
this  recital : 

**  Whereas,  the  said  principal,  the  Alameda  Construc- 
tion Company,  a  corporation,  entered  into  a  written 
contract  with  the  said  obligee  (School  District  No.  30), 
dated  June  10,  1915,  for  the  construction  and  comple- 
tion of  a  schoolhouse  at  Warrenton,  Clatsop  County, 
Oregon,  in  accordance  with  the  terms,  covenants  and 
conditions  of  said  contract  which  is  hereby  expressly 
referred  to  and  made  a  part  hereof ; 

**Now,  therefore,  the  conditions  of  this  obligation 
are  such  that,  if  the  said  principal  shall  faithfully 
perform  each  and  every  condition  and  covenant  of 
said  contract  according  to  the  terms,  conditions  and 
covenants  thereof,  and  shall  promptly  make  payments 
to  all  persons  supplying  it,  said  principal,  or  any  sub- 
contractor working  under  said  principal,  with  labor 
or  materials  for  any  prosecution  of  the  work  provided 
for  in  said  contract,  then  this  obligation  shall  be  null 
and  void ;  otherwise,  to  remain  in  full  force  and  effect/* 
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This  action  is  brought  on  the  relation  of  the  Ham- 
mond Lumber  Company,  which  avers  that  it  furnished 
to  the  contractor  lumber  of  the  reasonable  value  of 
$1,097.08  used  by  the  latter  in  the  construction  of  the 
building  and  for  which  the  relator  has  not  received  any 
compensation.  The  case  hinges  upon  the  fifth  alle- 
gation in  the  complaint  which  is  as  follows : 

*  *  That  heretofore,  and  on  the  10th  day  of  June,  1915, 
pursuant  to  due  and  legal  proceedings  theretofore  had 
and  done  by  the  plaintiff  School  District  No.  30  of 
Clatsop  County,  Oregon,  the  said  School  District  No. 
30,  entered  into  a  written  contract  with  said  defendant 
Alameda  Construction  Co.,  wherein  and  whereby  the 
said  defendant  Alameda  Construction  Company  cove- 
nanted, contracted  and  agreed  to  furnish  all  of  the 
labor  and  all  of  the  material  and  construct  and  erect 
and  complete  for  the  said  School  District  No.  30  of 
Clatsop  County,  Oregon,  a  schoolhouse  in  said  School 
District  No.  30,  in  accordance  with  the  plans  and  speci- 
fications and  detailed  drawings  then  and  there  pre- 
pared and  mutually  agreed  upon  between  them,  and 
thereby  agreed  to  complete  said  building  in  accordance 
with  the  plans  and  specifications  and  detailed  drawings 
by  the  10th  day  of  October,  1915. 

**That  in  order  to  insure  the  performance  of  said 
contract  by  the  said  Alameda  Construction  Co.,  and 
to  secure  the  payment  by  said  Alameda  Construction 
Co.  to  all  persons  supplying  such  contractor  labor  or 
material  for  the  prosecution  of  said  work,  and  as  a 
part  of  said  contract,  the  said  defendant  Alameda  Con- 
struction Co.  and  the  said  defendant  Illinois  Surety 
Company  executed  and  delivered  unto  said  School  Dis- 
trict No.  30  their  certain  bond  obligatory  in  writing 
in  the  penal  sum  of  $11,400,  wherein  and  whereby  the 
said  defendant  Illinois  Surety  Company  covenanted, 
contracted  and  agreed  that  the  said  Alameda  Con- 
struction Company  would  faithfully  perform  each  and 
every  condition  and  covenant  of  said  contract  accord- 
ing to  the  terms  and  conditions  thereof,  and  would 
promptly  make  payments  to  all  persons  supplying  it, 
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the  said  Alameda  Construction  Company,  or  any  sub- 
contractor working  under  said  Alameda  Construction 
Company,  labor  or  material  for  the  prosecution  of  said 
work  provided  in  said  contract,  and  in  case  said  Ala- 
meda Construction  Co.  failed  so  to  do,  then  said  de- 
fendant Illinois  Surety  Co.  therein  obligated  itself  to 
make  such  payments  not  exceeding  said  sum  of  $11,- 
400.00. 

''That  said  bond  obligatory  was  duly  executed  and 
witnessed,  accordingly  as  provided  by  law,  and  ac- 
cepted by  said  School  District  No.  30,  and  the  same 
formed  a  part  of  said  contract.*' 

The  answer  denies  another  averment  about  furnish- 
ing the  material,  but  its  statement  concerning  the 
fifth  allegation  of  the  complaint  above  set  forth  is  as 
follows : 

''Admits  the  allegations  contained  in  Paragraph  V 
of  plaintiffs'  complaint,  save  and  except  that  this  de- 
fendant denies  that  it  obligated  itself  under  and  by 
the  terms  of  said  bond  that  it  would  make  payments 
to  all  or  any  persons  supplying  said  Alameda  Con- 
struction Company,  or  any  subcontractor  working 
under  said  Alameda  Construction  Company,  for  labor 
or  material  for  the  prosecution  of  said  work  provided 
in  said  contract,  or  agreed  to  make  payments  to  any 
person  save  and  except  the  obligee  in  said  bond. ' ' 

Further  answering,  the  Surety  Company  declared 
in  substance  that  after  the  agreement  for  the  erection 
of  the  building  was  entered  into  between  the  district 
and  the  Construction  Company  and  after  the  bond 
mentioned  had  been  executed  and  delivered,  the  dis- 
trict without  the  knowledge  or  consent  of  the  Surety 
Company  made  material  changes  in  the  contract  which 
are  specifically  stated. 

In  an  additional  answer  the  Surety  Company  con- 
tends that  it  should  be  relieved  from  liability  on  the 
bond  because  in  violation  of  the  agreement  in  that  re- 
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spect  the  School  District  made  various  payments  to 
the  contractor  without  requiring  the  presentation  and 
filing  receipts  for  labor  and  materials  theretofore  fur- 
nished for  the  building. 

The  reply  traverses  the  new  matter  in  the  answer. 
A  jury  trial  resulted  in  a  judgment  for  the  relator  and 
the  Surety  Company  appeals.  Modified. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  H,  Hall. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  G,C.(&  A.C.  FiUton,  with  an  oral  argument  by 
Mr.  George  C.  Fulton. 

Mb,  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

The  bond  in  question  was  given  under  the  provisions 
of  Chapter  27  of  the  Laws  of  1913,  p.  59,  amending 
Section  6266,  L.  O.  L.,  so  as  to  read  as  follows  in  part : 

*' Hereafter  any  person  or  persons,  firm  or  corpo- 
ration, entering  into  a  formal  contract  with  the  State 
of  Oregon,  or  any  municipality,  county,  or  school  dis- 
trict within  said  state,  for  the  construction  of  any 
buildings,  or  the  prosecution  and  completion  of  any 
work,  or  for  repairs  upon  any  building  or  work,  shall 
be  required  before  commencing  such  work,  to  execute 
the  usual  penal  bond  with  good  and  sufficient  sureties, 
with  the  additional  obligations  that  such  contractor 
or  contractors  shall  promptly  make  payments  to  all 
persons  supplying  him  or  them  labor  or  materials  for 
any  prosecution  of  the  work  provided  for  in  such  con- 
tracts. * ' 

1, 2.  The  same  section  provides  that  any  person  sup- 
plying labor  or  materials  shall  have  a  right  of  action 
and  shall  be  authorized  to  bring  suit  in  the  name  of  the 
State  of  Oregon  or  any  county,  municipality  or  school 
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district  within  such  state  for  his  use  and  benefit  against 
the  contractor  and  his  sureties  and  to  prosecute  the 
same  to  final  judgment  and  execution.  By  these  ex- 
cerpts from  the  pleadings  we  are  taught  that  the  exe- 
cution of  the  bond  and  contract  as  stated  in  the  fifth 
allegation  of  the  complaint  are  admitted.  It  is  true 
the  answer  denies  that  the  Surety  Company  agreed 
to  pay  anyone  except  the  School  District,  but  the  stat- 
ute above  named  must  be  read  as  part  of  the  under- 
taking because  the  latter  instrument  was  made  to 
fulfill  the  requirements  of  that  law.  By  the  execution 
of  the  bond  and  its  delivery,  the  Surety  Company  cre- 
ated a  situation  in  which  it  would  be  compelled  to  pay 
materialmen  for  material  furnished  and  not  paid  for 
by  the  contractor.  In  other  words,  the  effect  of  this 
contract  is  an  express  agreement  of  the  Surety  Com- 
pany to  pay  such  claims  not  liquidated  by  the  con- 
tractor and  not  only  so,  but  to  make  payments  directly 
to  the  materialmen.  In  this  view  of  the  case,  the 
denial  mentioned  is  sham  in  effect,  so  that  averment 
No.  V  of  the  complaint  stands  uncontroverted,  leaving 
the  only  contest  to  be  waged  over  the  matter  of  fur- 
nishing the  material.  It  is  true  that  the  corporate 
character  of  the  relator  was  denied  on  information  and 
belief,  but  no  notice  seems  to  have  been  taken  of  that 
in  the  trial  and  no  error  is  predicated  concerning  it. 

3.  The  bond  has  a  double  obligatory  aspect.  As  to  the 
School  District,  it  is  the  usual  penal  undertaking  ordi- 
narily required  between  owners  and  builders;  but  it 
operates  equally  in  favor  of  those  who  furnish  labor 
or  materials,  for  the  statute  imposes  upon  the  surety 

**the  additional  obligations  that  such  contractor  or 
contractors  shall  promptly  make  payments  to  all  per- 
sons supplying  him  or  them  labor  or  materials  for  any 
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prosecution  of  the  work  provided  for  imder   such 
contracts. ' ' 

This  latter  stipulation  of  the  bond,  therefore,  is  for 
the  benefit  of  the  materialman  or  laborer  and  is  not 
affected  by  breaches  of  other  terms  of  the  contract, 
committed  by  other  parties.  As  stated  in  the  syllabus 
to  Kansas  City  ex  rel.  v.  Schroeder,  196  Mo.  281  (93 
S.  W.  405) : 

*  *  The  contract  between  the  materialmen  and  the  con- 
tractor is  independent  of  the  contract  between  the  city 
and  the  contractor;  therefore,  the  relief  to  which  the 
materialmen  are  entitled  does  not  depend  upon  the 
validity  of  the  contract  between  the  city  and  the  con- 
tractor. '  * 

Unless,  therefore,  the  relator  was  a  party  to  the 
breach  of  the  main  contract  between  the  School  Dis- 
trict and  the  contractor  its  rights  cannot  be  prejudiced 
by  any  act  of  either  of  the  other  stipulating  parties. 
There  is  no  charge  of  the  kind  against  the  relator. 
By  the  terms  of  the  enactment  it  is  entitled  to  bring 
an  action  on  the  undertaking  for  its  own  benefit  and 
to  pursue  the  same  even  to  judgment  and  execution  in- 
dependent of  the  School  District  except  the  mere  use 
of  its  name.  It  is  stated  in  United  States  v.  National 
Surety  Co.,  92  Fed.  549  (34  C.  C.  A.  526),  that: 

*'The  two  agreements  which  the  bond  contains,  the 
one  for  the  benefit  of  the  government  and  the  one  for 
the  benefit  of  third  persons,  are  as  distinct  as  if  they 
were  contained  in  separate  instruments,  the  govern- 
ment's name  being  used  as  obligee  in  the  latter  agree- 
ment merely  as  a  matter  of  convenience.  In  view  of 
these  considerations,  we  are  of  the  opinion  that  the 
sureties  in  a  bond,  executed  under  the  act  now  in  ques- 
tion, cannot  claim  exemption  from  liability  to  persons 
who  have  supplied  labor  or  material  to  their  prin- 
cipal to  enable  him  to  execute  his  contract  with  the 
United  States,  simply  because  the  government  and  the 


140    School  Dist.  No.  30  v.  Alameda  Constb.  Co.    [87  Or. 

contractor,  without  the  surety's  knowledge,  had  made 
some  changes  in  the  contract,  subsequent  to  the  exe- 
cution of  the  bond  given  to  secure  its  performance 
which  do  not  alter  the  general  character  of  the  work 
contemplated  by  the  contract  or  the  general  character 
of  the  materials  which  are  necessary  for  its  execution 
When  the  government  has  executed  the  contract  and 
taken  and  approved  the  bond,  it  ceases  to  be  the  agent 
of  third  parties  whom  the  contractor  employs  in  the 
execution  of  the  work  or  from  whom  he  obtains  mate- 
rials and  the  rights  of  such  persons  imder  the  bond 
are  unaffected  by  subsequent  transactions  between  the 
government  and  the  contractor":  Grijffith  v.  Bundle, 
23  Wash.  453  (63  Pac.  199,  55  L.  R.  A.  381) ;  Cotm  y. 
State,  125  Ind.  514  (25  N.  E.  443). 

All  the  allegations  of  the  answer,  therefore,  respect- 
ing a  change  in  the  contract  after  its  execution  and 
delivery  and  of  other  violations  not  attributed  to  the 
relator  may  well  be  disregarded  as  affecting  the  right 
of  the  plaintiff  to  recover  in  this  action.  Indeed,  pass- 
ing the  denial  on  information  and  belief  of  the  corpo- 
rate existence  of  the  relator,  all  that  was  incumbent 
upon  it  in  the  trial  of  the  case  was  to  prove  its  allega- 
tion about  furnishing  material  and  the  failure  of  the 
contractor  to  pay  for  the  same. 

4.  The  Surety  Company  offered  to  show  at  the  trial 
substantially  this  state  of  facts:  The  architect  who 
had  prepared  the  plans  and  specifications  for  the  build- 
ing and  who  was  acting  as  the  agent  of  the  School 
District  prepared  a  form  of  contract  in  Portland  which 
was  signed  by  the  contractor  in  triplicate  and  by  it 
taken  to  the  Surety  Company  to  whom  it  applied  for 
the  bond.  The  company  executed  the  bond  and  gave  it 
to  the  contractor  to  be  delivered  to  the  School  District. 
The  officers  of  the  contractor  then  went  to  Warrenton 
with  the  bond  and  the  contract  in  triplicate  signed  by 
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itself  and  tendered  the  papers  to  the  School  District. 
The  oflScers  of  the  district  then  made  some  material 
changes  in  the  contract  increasing  the  obligation  of 
the  contractor  without  the  knowledge  of  the  Surety 
Company  and  signed  the  contract  thus  altered  and 
retained  the  bond.  The  Circuit  Court  denied  the 
Surety  Company  the  right  to  show  this  state  of  facts 
under  the  pleadings  as  framed.  This  ruling  was  cor- 
rect for  the  reason  that  the  allegation  was  to  the  effect 
that  the  alterations  were  made  after  the  execution  of 
the  contract,  whereas  the  offer  of  proof  was  to  show 
a  change  before  the  contract  was  executed.  The  al- 
legations and  the  proof  did  not  correspond.  If  the 
Surety  Company  intended  to  rely  upon  this  state  of 
facts  it  should  have  denied  the  execution  of  the  bond 
and  contract  and  then  would  have  been  fulfilled  its 
statement  in  the  brief  that 

''our  contention  is  that  there  was  no  valid  subsisting 
contract  of  insurance  ever  entered  into  between  the 
Illinois  Surety  Company  and  School  District  No.  30, 
or  any  materialmen  or  laborers ;  that  in  fact,  no  con- 
tract of  insurance  was  ever  entered  into  at  all  on  the 
part  of  the  Illinois  Surety  Company.*' 

Moreover,  the  new  matter  in  the  answer  is  controlled 
by  the  admission  of  the  truth  of  paragraph  V  of  the 
complaint.  It  being  conceded  in  all  the  pleadings  that 
a  contract  was  entered  into  and  that  the  bond  was 
given,  thenceforward  a  separate  obligation  arises  in 
favor  of  the  materialman  and  against  the  Surety  Com- 
pany which  cannot  be  prejudiced  by  any  of  the  mat- 
ters averred  in  the  answer.  The  judgment  of  the 
Circuit  Court  on  the  merits  was  right  and  is  therefore 
affirmed. 

5,6.  After  judgment  plaintiff  filed  his  cost  bill 
wherein  he  claimed  for  sundry  witnesses  and  for  a  re- 
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porter's  fee.  The  answering  defendant  filed  objections 
to  certain  items,  among  others,  against  the  amount 
claimed  for  two  witnesses  who  were  not  called  and  did 
not  testify  in  the  case.  Afterwards,  without  making 
any  statement  of  the  amount  of  costs  and  disburse- 
ments properly  taxable  in  favor  of  the  plaintiff,  the 
court  ordered 

''that  the  plaintiff's  cost  bill  filed  herein  be  and  the 
same  is  in  all  respects  allowed,  and  the  clerk  of  this 
court  is  hereby  directed  to  tax  the  amount  hereof  as 
the  costs  of  plaintiff  in  this  action. ' ' 

In  its  notice  of  appeal  the  Surety  Company  used  this 
language : 

**And  appeal  from  the  judgment  of  said  court  in 
taxing  and  allowing  J.  E.  Tourtellotte  $25.00  as  wit- 
ness fees  and  mileage,  and  Clara  Munson  $3.20  as  wit- 
ness fees  in  said  cause.'' 

On  this  branch  of  the  case,  which  is  a  separate  pro- 
ceeding, as  stated  by  Mr.  Justice  Ramsey  in  Perkins  v. 
Perkins,  72  Or.  302  (143  Pac.  995),  the  only  matters 
on  file  and  of  record  are  the  bill  of  costs  and  disburse- 
ments, the  objection  thereto  and  the  judgment  of  the 
court.  It  is  laid  down  by  Section  570,  L.  O.  L.,  that 
the  only  pleadings  in  a  matter  of  disputed  costs  and 
disbursements  are  the  statement  of  the  prevailing 
party  and  the  objection  of  the  opposite  litigant;  that 
all  issues  involved  by  the  statement  and  objections 
shall  be  heard  by  the  court  without  a  jury ;  that  at  such 
a  hearing  either  party  may  produce  any  testimony 
either  oral,  by  deposition  or  otherwise,  to  sustain  the 
issues  on  his  behalf;  and  that  a  bill  of  exceptions  may 
be  framed  as  in  other  actions.  It  is  further  required 
by  this  section  that : 

**As  soon  as  convenient  after  the  hearing,  the  court 
or  judge  thereof  shall  make  and  file  with  the  clerk  of 
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the  court  a  correct  itemized  statement  of  the  costs  and 
disbursements  as  allowed  by  the  court  or  judge,  and 
shall  render  judgment  thereon  accordingly  for  the 
party  in  whose  favor  the  same  are  allowed;  and  no 
other  finding  or  conclusion  of  law  or  fact  shall  be 
necessary,  and  the  same  shall  be  final  and  conclusive 
as  to  all  questions  of  fact. ' ' 

It  further  provides  for  a  separate  appeal  wherein 
the  statement  of  disbursements,  the  objections,  the 
statement  of  costs  and  judgment  filed  by  the  court  or 
judge,  the  judgment  or  decree  rendered  therein,  and 
the  bill  of  exceptions,  if  any,  shall  constitute  the  judg- 
ment-roll. There  is  presented,  therefore,  for  our  con- 
sideration an  appeal  wherein  the  record  consists  of 
only  the  pleadings  and  the  judgment  without  any  find- 
ings to  support  it.  Such  a  judgment  is  void  under  the 
authority  of  Moody  v.  Richards,  29  Or.  282  (45  Pac. 
777),  and  Clackamas  Southern  R.  Co.  v.  Vick,  72  Or. 
580  (144  Pac.  84).  The  error  is  apparent  on  the  face 
of  the  record  itself  so  that  no  bill  of  exceptions  is  re- 
quired: Section  172,  L.  0.  L.  The  judgment  of  the 
Circuit  Court  upon  the  matter  of  costs  and  disburse- 
ments is  reversed  and  remanded  for  further  proceed- 
ings not  inconsistent  herewith. 

Modified.     Costs  Retaxed. 

Mb.  Chief  Justice  McBride,  Mr.  Justice  Benson 
and  Mb.  Justice  Habbis  concur. 
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Action  of  elerk  in  allowing  costs  approved  January  15,  1918. 

On  Objection  to  Cost  Bilu 

(169  Pac.  788.) 

On  objection  to  cost  bill  as  allowed  by  clerk  of  this 
court.    AflSrmed. 

Mr.  John  H.  Hall,  for  the  objectors. 

Mr.  George  G.  Fulton  and  Mr.  A.  G.  Fulton,  contra. 

Department  1.  Mb.  Justice  Bubnett  delivered  the 
opinion  of  the  court. 

7.  The  relator  recovered  a  judgment  in  the  Circuit 
Court.  In  due  time  after  the  rendition  thereof  it  filed 
its  cost  bill.  The  defendant  surety  company  objected 
to  certain  items  thereof  and  being  dissatisfied  with  the 
decision  of  the  Circuit  Court  on  that  matter  as  well 
as  with  the  result  of  the  trial  on  the  main  issues  found 
in  the  original  pleadings  it  appealed  not  only  from  the 
latter  decision  but  also  from  the  one  rendered  by  the 
court  on  the  objections  to  the  cost  bill.  The  hearing 
in  this  court  resulted  in  an  aflSrmance  of  the  principal 
judgment  with  costs  and  disbursements  in  favor  of  the 
relator  and  a  reversal  of  the  judgment  of  the  Circuit 
Court  in  the  matter  of  costs  with  directions  to  remand 
the  ancillary  issue  for  further  proceedings.  At  this 
juncture  the  relator  filed  in  this  court  a  cost  bill  which 
was  allowed  in  full  by  the  clerk.  The  surety  company 
also  tendered  for  filing  here  a  cost  bill  on  its  behalf 
which  the  clerk  refused  to  file  or  allow.  Consequent 
upon  this  the  surety  company  has  served  upon  the  re- 
lator and  now  files  a  paper  purporting  to  be  a  notice 
not  only  to  the  clerk  but  to  the  attorneys  for  the  rela- 
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tor  to  the  effect  that  the  Surety  Company  appeals  to 
the  justices  of  the  Supreme  Court  from  the  decision  of 
the  clerk  *' disallowing  appellants'  bill  of  costs  and  dis- 
bursements, and  declining  to  file  the  same,  and  from 
the  order  of  the  said  clerk  filing  and  allowing  respond- 
ents'  bill  of  costs  and  disbursements,  and  from  the 
whole  thereof. ' '  This  paper  will  be  treated  as  an  ob- 
jection to  the  relator  *6  cost  bill  notwithstanding  it  has 
not  been  verified  as  required  by  Section  569,  L.  O.  L. 
The  defendant  contends  that  inasmuch  as  our  former 
decision  reversed  the  ruling  of  the  Circuit  Court  on 
the  matter  of  costs  and  disbursements  it  constituted 
such  a  modification  of  the  whole  decision  below  as  to 
carry  costs  for  the  defendant  in  this  court.  In  sup- 
port of  this  contention  the  following  precedents  are 
cited:  La  Vie  v.  Crosby,  43  Or.  612  (74  Pac.  220) ;  An- 
derson  v.  Adams,  43  Or.  621  (74  Pac.  215) ;  Gardner  v. 
Kinney,  60  Or.  292  (117  Pac.  971).  All  these  cases 
were  instances  where  the  principal  judgment  itself  was 
modified  to  the  advantage  of  the  api>ellant.  In  Ander- 
son  V.  Adams,  although  it  was  an  action  at  law,  the 
principal  judgment  was  modified  without  allowing 
costs.  Section  569,  L.  0.  L.,  provides  for  the  taxation 
of  costs  and  disbursements.  Nothing  can  be  allowed 
in  that  behalf  unless  a  verified  statement  of  the  pre- 
vailing party  with  proof  of  service  thereof,  if  notice 
to  the  adverse  litigant  is  required,  shall  be  filed  with 
the  clerk.  Under  certain  circumstances  it  may  be  filed 
as  late  as  the  first  day  of  the  next  term.  Such  state- 
ment shall  be  allowed  of  course  by  the  clerk  unless  the 
adverse  party  files  objections  thereto,  stating  particu- 
lars. The  statement  and  the  objections  constitute  the 
only  pleadings  required  on  the  settlement  of  costs  and 
disbursements.  The  issues  on  that  subject  having 
been  thus  made  up,  Section  570,  L.  O.  L.,  has  provided 
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the  manner  of  their  determination.  The  hearing  is  by 
the  court  or  judge  without  a  jury  and  provision  is 
made  for  excepting  to  the  rulings  and  for  the  forma- 
tion of  a  bill  of  exceptions.  It  is  required  that  the 
court  embody  its  decision  in  the  shape"  of  '*a  correct 
itemized  statement  of  the  costs  and  disbursements  as 
allowed,'*  and  judgment  is  rendered  thereon  for  the 
party  in  whose  favor  the  same  are  allowed.  That  sec- 
tion also  contains  the  following  clause: 

'*The  issues  arising  on  the  statement  of  disburse- 
ments, and  the  objections  thereto,  shall  be  heard  and 
determined  by  the  court  or  judge  without  either  party 
recovering  further  costs  or  disbursements  from  the 
other,  except  that  in  the  discretion  of  the  court,  or 
judge  thereof,  a  sum  not  exceeding  $5  as  costs,  but 
without  further  disbursements  may  be  allowed  to  the 
party  prevailing  on  the  issues  arising  on  the  statement 
and  objections  thereto." 

The  remainder  of  the  section  provides  for  an  appeal 
in  which  the  cost  bill,  the  objections,  the  correct  item- 
ized statement  made  by  the  court,  judgment  thereon, 
and  the  bill  of  exceptions,  if  any,  shall  constitute  the 
judgment-roll. 

The  procedure  governing  the  settlement  of  costs  and 
disbursements,  although  ancillary  to  the  principal  mat^ 
ter  in  dispute  is,  in  practice,  entirely  separate  from 
the  latter  and  is  sui  generis.  It  is  provided  in  Section 
550,  L.  O.  L.,  as  amended  by  the  act  of  February  28, 
1913,  Laws  1913,  p.  617,  that  the  aggrieved  party  may 
appeal  orally  at  the  time  the  judgment  is  rendered  or 
by  serving  a  written  notice  within  sixty  days  there- 
after if  the  appeal  is  from  a  determination  of  the  Cir- 
cuit Court,  or,  in  other  cases,  within  thirty  days  after 
the  rendition  of  the  judgment.  We  have  seen  that  the 
party  there  prevailing  is  permitted  to  file  his  cost  bill, 
at  any  rate,  within  five  days  after  the  judgment  and 
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Tinder  certain  circumstances  by  the  first  day  of  the 
next  term,  and  that  the  opposite  party  may  file  his 
objections  within  five  days  thereafter.  There  is  pos- 
sible delay  in  hearing  and  determining  the  issues  thus 
formed  so  that  in  many  cases  the  sixty-day  period 
allowed  for  appealing  from  the  main  judgment  might 
elapse  before  such  subsidiary  matters  were  settled. 
All  this  indicates  that  the  Code  must  be  construed  as 
making  the  two  proceedings  separate  where  the  contro- 
versy is  about  the  amount  to  be  allowed  as  costs  and 
disbursements.  This  principle  is  recognized  in  Lem- 
mms  V.  Huber,  45  Or.  282  (77  Pac.  836) ,  Wadhams  v. 
Allen,  45  Or.  485  (78  Pac.  362) ,  Perkins  v.  Perkins,  72 
Or.  302  (143  Pac.  995) ,  and  Morris  v.  Leach,  82  Or.  509 
(162  Pac.  253).  We  are  bound,  therefore,  to  consider 
the  questions  here  involved  as  distinct  from  the  princi- 
pal judgment.  It  is  not  affected  in  any  way  by  the 
present  dispute. 

The  only  provision  for  costs  and  disbursements  in  a 
procedure  of  this  kind  is  that  in  Section  570,  allowing 
$5  to  the  prevailing  party  in  the  discretion  of  the 
court.    We  find  also  in  Section  581  the  following: 

'*In  any  action,  suit,  or  proceeding  as  to  which  the 
allowance  and  recovery  of  costs  may  not  be  provided 
for  in  this  chapter  or  elsewhere  in  this  Code,  costs  may 
be  allowed  or  not,  according  to  the  measure  herein  pre- 
scribed and  apportioned  among  the  parties,  in  the  dis- 
cretion of  the  court.'* 

Here,  then,  is  a  separate  proceeding,  the  recovery  of 
costs  in  which  are  discretionary  to  the  extent  of  $5. 
It  is  not  one  which  *'is  not  provided  for  in  this  chap- 
ter.*' At  best  it  would  not  be  exercising  sound  dis- 
cretion to  cast  the  relator  in  costs  when  his  judgment 
on  the  main  issue  was  declared  to  be  sound  and  a  tri- 
fling error  was  discovered  in  the  ancillary  litigation. 
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In  no  event  would  it  be  proper  to  allow  costs  and  dis- 
bursements in  favor  of  the  defendant  on  the  main 
appeal.  Even  the  prevailing  party  in  the  separate  liti- 
gation about  costs  is  not  necessarily  entitled  to  addi- 
tional costs  therein.  Much  less  will  he  obtain  them  in 
the  main  dispute  where  his  adversary  secures  a  com- 
plete afl5rmance  of  his  judgment.  The  action  of  the 
clerk  in  allowing  the  relator 's  cost  bill  and  in  refusing 
to  file  or  allow  the  cost  bill  of  the  defendant  will  there- 
fore be  affirmed  and  a  correct  itemized  statement  of  the 
costs  and  disbursements  of  the  relator  identical  in 
amounts  with  the  original  will  be  filed  as  required  by 
Section  570,  L.  O.  L. 

Modified.    Costs  Betaxed. 

Mb.  Chief  Justice  McBbide^  Mb.  Justice  Bensoit 
and  Mb.  Justice  Habbis  concur. 


Argued  December  19,  191 7,  affirmed  Jannary  15,  1918. 

CEOWE  V.  ALBEE,  Mayob. 

(169  Pac.  7&5.) 

ETidence — Judicial  Notice — Oity  Charters. 

1.  Under  Laws  of  1917,  page  514,  courts  are  required  to  take  judi- 
cial notice  of  a  city  charter  after  a  duly  certified  copy  thereof  has  been 
filed  with  the  librarian  of  the  Supreme  Court. 

Municipal  Corporations — ^Discharge  of  Officers — ^Review. 

2.  Under  Portland  City  Charter  1914,  Chapter  4,  Section  62,  pro- 
viding for  suspending  of  city  officers  by  the  mayor,  and  Sections  98, 
100,  101,  108,  and  114,  establishing  a  civil  service  board  before  whom 
an  officer  removed  may  demand  a  hearing,  and  giving  the  board  power 
to  subpoena  and  compel  the  attendance  of  witnesses,  etc.,  and  to  re- 
instate officers  or  affirm  dismissal,  the  board  when  so  acting  is  a  quasi- 
judicial  tribunal,  whose  judgment  and  discretion  will  not  be  inter- 
fered with  by  the  courts,  but  whose  acts  will  be  reviewed  to  see  if  they 
conform  to  the  provisions  of  the  statutes  conferring  such  power. 
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Municipal  Oorporationa — Officers— Civil  Benrice  Board— Haazixig  on 
Discharge. 

3.  The  civil  service  board,  upon  hearing  an  appeal  from  officer  dis- 
missed, is  confined  to  determination  of  the  questions  of  the  dismissal 
being  for  political  or  religious  reasons,  or  whether  in  good  faith  for  the 
improvement  of  the  service,  and  the  officer  must  sustain  the  burden 
of  proof,  under  Portland  City  Charter  1914,  Chapter  4,  Section  108; 
and  where,  without  written  findings,  a  conclusion  of  law  commuting  the 
sentence  of  dismissal  to  suspension  is  made,  it  will  be  presumed  the 
charges  were  sustained. 

Ooiirt8--Orders  Kane  Pro  Tunc. 

4.  An  order  for  a  wwne  pro  tune  entry  of  findings  not  stating  wbat 
conclusion  of  fact  or  law  had  been  theretofore  made  is  insufficienti 
and  such  entry  must  neither  add  to  nor  take  from  the  original. 

Municipal  Corporations — CItH  Service  Board — ^Review— Rehearing. 

5.  A  civil  service  board  acting  as  a  giMui- judicial  tribunal  for  de* 
termining  whether  an  officer  was  properly  removed  cannot  grant  a 
rehearing,  unless  specifically  authorized  by  law. 

[As  to  removal  of  officers  for  cause,  see  note  in  135  Am.  St.  Eep. 
260.] 

From  Multnomah :  Calvin  U.  Gantbnbeik,  Judge. 

Department  2,    Statement  by  Mr.  Justicb  Moorb. 

This  proceeding  was  instituted  December  9,  1915, 
in  the  Circuit  Court  of  Multnomah  County  by  M.  E. 
Crowe  against  H.  R.  Albee,  the  then  mayor  of  the  City 
of  Portland,  Oregon,  to  compel  the  reinstatement  of 
the  plaintiff  as  a  member  of  the  police  force  of  that  mu- 
nicipality, from  which  he  had  been  dismissed  by  the  de- 
fendant. An  alternative  writ  of  mandanms  was  issued 
stating  in  effect  that  the  City  of  Portland  is  a  duly 
organized  municipal  corporation;  that  the  defendant 
was  the  mayor  thereof,  and  by  the  charter  had  the 
appointment  and  supervision  of  the  police  department 
and  of  the  employees  engaged  therein ;  that  on  Novem- 
ber 30,  1914,  the  plaintiff  was  and  for  several  years 
prior  thereto  had  been  regularly  and  permanently 
appointed  a  patrolman  as  a  member  of  the  police  de- 
partment of  that  city,  under  the  classified  civil  service 
rules  at  a  monthly  salary  of  $100;  that  on  November 
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30,  1914,  he  was  removed  and  discharged  from  the 
service  by  the  defendant;  that  within  ten  days  there- 
from the  plaintiff  filed  with  the  civil  service  board  of 
that  city  a  written  demand  for  an  investigation  of  his 
removal,  alleging  that  his  dismissal  was  for  political 
or  religious  reasons,  and  not  for  the  purpose  of  im- 
proving the  public  service;  that  at  a  meeting  of  such 
board  held  January  14, 1915,  an  investigation  pursuant 
to  such  demand  was  had  and  evidence  was  submitted 
by  the  plaintiff  and  defendant;  that  on  February  18, 
1915,  at  a  regular  meeting  of  the  board  when  were 
present  two  of  the  three  members  thereof,  an  order 
was  made,  the  material  part  of  which  reads: 

*' That  after  having  carefully  considered  all  of  the 
evidence  presented  in  this  case,  it  was  found  that  the 
evidence  presented  on  behalf  of  policeman  Crowe's 
condition,  warranted  enough  consideration  to  justify 
the  following  verdict,  to-wit :  That  Mr.  Crowe  be  sus- 
pended from  the  service  from  the  date  of  his  discharge, 
November  30, 1914,  until  May  1, 1915,  and  that  an  order 
be  entered  that  he  report  for  duty  on  May  1st  afore- 
said, ' ' 

of  which  order  the  plaintiff  and  defendant  were  duly 
notified;  that  on  May  1,  1915,  and  on  the  first  day  of 
each  subsequent  month,  the  plaintiff  presented  him- 
self for  service  and  demanded  of  the  defendant  that 
he  be  reinstated  at  the  monthly  compensation  he  had 
been  receiving,  but  such  offer  and  request  were  re- 
fused; that  on  October  27,  1915,  at  a  regular  meeting 
of  the  civil  service  board,  another  order  was  made, 
relating  to  the  application  of  the  plaintiff  for  rein- 
statement, reciting  the  proceedings  that  were  had  and 
the  conclusion  reached  at  the  original  hearing,  stating 
that  the  patrolman  was  discharged  at  the  recommenda- 
tion and  upon  the  complaint  of  the  chief  of  police 
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*'of  neglect  of  duty  and  conduct  unbecoming  an  oflS- 
cer";  that  the  dismissal  **was  not  made  in  good  faith 
for  the  purpose  of  improving  the  public  service;  that 
it  is  to  the  benefit  of  public  service  to  reinstate  the  said 
M.  E.  Crowe  to  his  said  position;  that  the  said  M.  E. 
Crowe  is  entitled  to  reinstatement  upon  the  following 
conditions ;  that  he  be  reinstated  and  his  said  position 
restored  to  him  as  of  date  May  1,  1915,  with  pay  from 
said  date  but  that  he  be  suspended  during  the  interim. 
•  *  Inasmuch  as  the  minutes  of  the  board's  proceed- 
ings held  at  its  meeting  February  18,  1915,  do  not 
state  completely  and  accurately  the  board's  then  find- 
ings and  order  of  that  date  in  said  matter,  it  is  further 
ordered  that  these  findings,  order  and  proceedings  be 
entered  of  record  as  of  February  18,  19l5. ' ' 

The  alternative  writ  further  states  that  on  Novem- 
ber 20,  1915,  due  service  of  the  latter  order  was  ac- 
cepted by  the  defendant,  of  whom  the  plaintiff  on 
December  1st  of  that  year,  demanded  restoration  to 
the  position  of  patrolman,  but  his  application  was  de- 
nied ;  and  that  by  reason  of  such  order  it  was  the  duty 
of  the  defendant  to  reinstate  the  plaintiff  who  had 
no  plain,  speedy  or  adequate  remedy  at  law  for  the 
relief  sought. 

A  demurrer  to  the  writ  on  the  ground  that  it  did  not 
state  facts  sufficient  to  entitle  the  plaintiff  to  the  res- 
toration demanded  was  sustained,  the  proceedings  dis- 
missed and  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  William  A.  Carter  and  Mr,  Nelson  R.  Jacobson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr. 
Stanley  Myers,  Deputy  City  Attorney,  with  an  oral 
argument  by  Mr.  Myers. 
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Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1, 2.  There  has  been  filed  with  the  librarian  of  this 
court  a  duly  certified  copy  of  the  charter  of  the  City  of 
Portland,  of  which  organic  act  judicial  notice  is  re- 
quired to  be  taken:  Chap.  273,  Gen.  Laws  Or.  1917. 
Instead  of  using  such  duplicate,  reference  to  sections 
thereof  will  be  made  to  the  charter,  as  revised  by  the 
council  of  that  municipality  August  19,  1914,  and 
printed  in  pamphlet  form.  Thus  the  civil  service  board 
shall  consist  of  three  commissioners  to  be  appointed  by 
the  mayor :  Chap.  IV,  §  98.  This  board  is  required  to 
classify  offices,  places  and  employments  of  the  public 
service,  and  such  positions  when  so  arranged  shall  con- 
stitute the  classified  service  of  the  city :  Id.,  §  100. 

*  *  The  Board  shall  make  rules  to  carry  out  the  pur- 
poses and  provisions  of  this  Article,  which  rules  shall 
provide,  in  detail,  the  manner  in  which  examinations 
shall  be  held,  and  appointments,  promotions  and  re- 
movals made  in  pursuance  thereof ;  and  the  board  may, 
from  time  to  time,  change  its  rules *^:  Id.,  §  101. 

^^The  Mayor  shall  have  the  power  to  suspend,  pend- 
ing an  official  investigation,  any  officer  of  the  city, 
except  councilmen,  for  any  official  defalcation  or  willful 
neglect  of  duty,  or  official  misconduct*':  Section  62. 

**No  employee  in  the  classified  civil  service  who 
shall  have  been  permanently  appointed  under  the  pro- 
visions of  this  article  shall  be  removed  or  discharged 
except  for  cause,  a  written  statement  of  which,  in  gen- 
eral terms,  shall  be  served  upon  him  and  a  duplicate 
filed  with  the  Board.  Such  removal  or  discharge  may 
be  made  without  any  trial  or  hearing.  Any  employee 
so  removed  may  within  ten  days  from  his  removal  file 
with  the  Board  a  written  demand  for  investigation. 
If  such  demand  shall  allege,  or  if  it  shall  otherwise 
appear  to  the  Board  that  the  discharge  or  removal 
was  for  political  or  religious  reasons,  or  was  not  in 
good  faith,  for  the  purpose  of  improving  the  public 
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service  the  matter  shall  forthwith  be  investigated  by 
or  before  the  Board,  or  by  or  before  some  officer  or 
board  appointed  by  the  Board  to  conduct  such  inves- 
tigation. The  investigation  shall  be  confined  to  the 
determination  of  the  question  of  whether  such  removal 
or  discharge  was  or  was  not  for  political  or  religious 
reasons,  or  was  or  was  not  made  in  good  faith  for 
the  purpose  of  improving  the  public  service.  The 
burden  of  proof  shall  be  upon  the  discharged  employee. 
On  such  grounds  the  Board  may  find  that  the  employee 
so  removed  is  entitled  to  reinstatement  upon  such  con- 
ditions or  terms  as  may  be  imposed,  by  the  Board,  or 
may  affirm  his  removal.  The  findings  of  the  Board,  or 
such  officer  or  board,  when  approved  by  the  Board, 
shall  be  certified  to  the  appointing  officer  and  shall  be 
forthwith  enforced  by  such  officer'*:  Section  108. 

The  civil  service  board  in  the  course  of  any  inves- 
tigation has  power  to  subpoena  witnesses,  compel  their 
attendance,  administer  oaths,  examine  into  books,  rec- 
ords, etc.,  and  to  compel  their  production. 

*' Willful  false  swearing  in  such  investigations  and 
examinations  shall  be  perjury  and  punishable  as 
such'':  Id.,  §114. 

If  any  rules  were  ever  established  by  the  civil  ser- 
vice board,  relating  to  examinations  before  it,  no 
mention  thereof  is  made  in  the  writ,  nor  does  that 
alternative  command  specify  what  written  charges  pre- 
ferred against  the  plaintiff  by  the  chief  of  police  and 
addressed  to  the  mayor,  constituted  on  the  part  of  the 
patrolman  **  neglect  of  duty  and  conduct  unbecoming 
an  officer.'' 

It  will  be  remembered  that  Section  108  of  Chapter 
IV  of  the  charter  limits  the  investigation  of  the  civil 
service  board  to  a  consideration  of  whether  the  re- 
moval of  any  person  from  the  classified  service  was  for 
political  or  religious  reasons,  or  was  not  made  in  good 
faith  for  the  purpose  of  improving  the  public  service, 
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and  that  the  burden  of  proof  in  such  examination  is 
imposed  upon  the  discharged  employee. 

In  Imperial  Water  Co.  v.  Board  of  Supervisors,  162 
Cal.  14, 17  (120  Pac.  780),  in  speaking  of  the  authority 
of  a  board  of  supervisors  of  a  county  in  California,  it 
is  said: 

**It  does  not  follow,  however,  that  where  the  legis- 
lature delegates  such  power  to  a  local  board  and  pro- 
vides that  it  can  be  exercised  only  upon  certain  con- 
ditions and  upon  the  ascertainment  of  certain  facts 
by  such  board,  after  a  notice  and  hearuag  to  parties 
interested,  that  the  proceeding  thus  authorized  is  not 
of  a  judicial  character.  Although  such  boards  do  not 
have  the  character  of  an  ordinary  court  of  law  or 
equity,  they  frequently  are  required  to  exercise  judicial 
functions  in  the  course  of  the  duties  enjoined  upon 
them.'^ 

In  a  note  to  the  case  of  Wvizen  v.  Board  of  Super- 
visors, 40  Am.  St.  Rep.  17,  45  (101  Cal.  15,  35  Pac. 
353),  in  speaking  of  removals  from  office,  the  editor 
of  that  valuable  series  of  reports,  remarks : 

'*  Perhaps  the  clearest  and  best  established  illus- 
tration of  the  fact  that  an  act  not  essentially  judicial 
may  be  made  so  by  requiring  it  to  be  preceded  by  an 
investigation,  after  due  notice  to  the  parties  interested, 
is  the  class  of  cases  arising  under  laws  authorizing  the 
removal  of  officers  for  cause  and  after  the  hearing  of 
charges  against  them.  To  remove  from  office  is  gen- 
erally an  executive  function — at  all  events,  it  is  not 
essentially  judicial,  for  the  executive  may  be  vested 
with  this  function  to  be  exercised  at  his  pleasure  or 
caprice,  or  for  such  cause  as  to  him  may  seem  proper, 
and  upon  such  inquiries  as  he  may  think  best  to  make, 
or  in  the  absence  of  any  inquiry  whatever.  The  power 
may  also  be  vested  as  to  municipalities  and  counties 
in  their  common  councils,  boards  of  supervisors,  and 
other  local  authorities,  and  even  then  is  not  necessarily 
or  ordinarily  judicial  or  gt^^i-judicial.  If,  however, 
the  law  vesting  the  authority  either  in  the  Governor, 
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or  in  some  local  body,  or  otherwise,  indicates  that  such 
authority  shall  be  exercised  for  cause  only,  and  either 
expressly  or  by  implication  that  the  officer  against 
whom  the  proceeding  is  shall  have  notice  thereof,  and 
of  the  charges  against  him,  and  shall  be  entitled  to 
be  heard  and  produce  evidence  in  his  defense,  then  the 
proceeding  is  judicial  in  character,  because  the  power 
to  hear  and  determine  is  to  be  exercised,  as  in  courts, 
only  after  notice  and  a  hearing  on  the  merits,  and  the 
officer  is  recognized  as  having  a  right  in  his  office  of 
which  he  cannot  be  deprived,  except  for  proper  cause 
ascertained  by  a  proceeding  judicial  both  in  its  form 
and  in  its  consequences.*^ 

To  the  same  effect  see,  also.  People  v.  Powell,  127 
111.  App.  614;  Powell  v.  Bidlis,  221  111.  379  (77  N.  E. 
575);  Kammann  v.  City  of  Chicago,' 222  111,  63  (78 
N.  E.  16). 

The  conclusion  reached  in  those  cases  was  upon  writs 
of  certiorari  wherein  it  was  determined  that  the  orders 
of  such  boards  were  not  ministerial  but  judicial  and, 
therefore,  subject  to  re-examination  by  a  court.  The 
ancient  remedy  referred  to  is  known  in  this  state  as 
the  writ  of  review  (Section  602,  L.  0.  L.),  and  it  lies 
only  for  the  re-examination  of  judicial  or  giwi^i-judicial 
acts  and  not  for  ministerial  orders :  Hodgdon  v.  Good- 
speed,  60  Or.  1  (118  Pac.  167). 

*'A  writ  of  review,*'  says  Mr.  Chief  Justice  Eakin 
in  Cookinham  v.  Lewis,  58  Or.  484,  488  (114  Pac.  88, 
115  Pac.  342),  **lies  only  in  cases  in  which  the  lower 
court,  officer  or  tribunal  has  exceeded  its  jurisdiction, 
or  where  it  has  exercised  its  judicial  functions  errone- 
ously and  contrary  to  the  course  of  procedure  appli- 
cable to  the  matter  before  it. ' ' 

The  proceeding  herein  is  not  a  writ  of  review,  which 
remedy  is  adverted  to  only  for  the  purpose  of  show- 
ing that  the  civil  service  board  of  the  City  of  Port- 
land, when  investigating  an  alleged  improper  removal 
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of  an  employee  in  the  classified  service  of  that  munici- 
pality, who  has  been  permanently  appointed,  acts  as 
a  qvrasi-judicisl  tribunal  and  its  orders,  to  be  invul- 
nerable, must  be  consonant  with,  and  not  contrary  to 
the  course  of  procedure  applicable  to  matters  before 
it.  See,  however,  Dillon's  Mun.  Corp.  (5  ed.),  Section 
399,  where  it  is  stated  that  the  powers  of  such  a  board 
are  administrative  or  executive  in  their  nature  and 
not  judicial,  and  hence  the  conclusions  reached  by 
such  committee  are  not  subject  to  be  reviewed  on  cer- 
tiorari, mandamus  or  otherwise,  since  the  duty  de- 
volving upon  the  members  of  the  board  demands  an 
exercise  of  judgment  and  discretion,  which  cannot  be 
controlled  by  the  courts. 

No  interference  with  the  judgment  or  discretion  of 
such  boards  should  be  tolerated  under  any  circum- 
stance, but  courts  will,  upon  proper  application,  re- 
examine the  proceedings  and  determine  whether  or 
not  the  conamissioners  or  boards  had  obtained  juris- 
diction of  the  persons  of  the  adverse  parties  in  the 
manner  prescribed  by  the  statute  conferring  the  power 
and  ascertain  if  the  findings  of  fact  and  of  law  made 
by  such  gttosi-judicial  tribunals  and  the  conclusions 
predicated  upon  such  deductions,  conform  to  the  rules 
of  practice  and  procedure  governing  such  cases. 

3.  The  order  of  the  civil  service  board  of  February  18, 
1915,  makes  no  finding  in  respect  to  either  of  the  ques- 
tions that  were  submitted  to  and  required  to  be  consid- 
ered and  determined  by  it  as  to  '^whether  such  removal 
or  discharge  was  or  was  not  for  political  or  religious 
reasons,  or  was  or  was  not  made  in  good  faith  for  the 
purpose  of  improving  the  public  service."  It  will  be 
remembered  that  Section  108  of  the  charter  regulating 
the  procedure  in  an  investigation  of  that  kind,  pro- 
vides that  *'the  board  may  find  that  the  employee  so 
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removed  is  entitled  to  reinstatement  upon  such  condi- 
tions or  terms  as  may  be  imposed  by  the  board,  or  may 
affirm  his  removal/'  The  material  part  of  the  order 
of  February  18, 1915,  is  as  follows : 

'*That  Mr.  Crowe  be  suspended  from  the  service 
from  the  date  of  his  discharge,  November  30,  1914, 
until  May  1,  1915,  and  that  an  order  be  entered  that 
he  report  for  duty  on  May  1st  aforesaid.'' 

The  quoted  language  is  a  conclusion  of  law  which 
is  not  based  upon  any  expressed  finding  of  fact.  The 
effect  of  such  deduction,  when  read  in  connection  with 
the  findings  of  fact  made  October  27,  1915,  is  equiva- 
lent to  a  determination  that  the  written  charges  pre- 
ferred against  the  plaintiff  by  the  chief  of  police,  and 
acted  upon  by  the  defendant,  were  true  and  that  plain- 
tiff was  guilty  '*of  neglect  of  duty  and  conduct  unbe- 
coming an  officer,"  but  that  the  sentence  of  removal 
should  be  conmiuted  to  a  suspension  for  a  definite  time. 
As  there  were  no  written  findings  of  fact  made  on 
February  18, 1915,  no  foundation  was  laid  upon  which 
could  rest  the  substitution  of  one  punishment  for  an- 
other after  conviction,  and  this  being  so,  the  deter- 
mination of  the  civil  service  board  of  that  date  was 
a  nullity. 

4.  The  findings  of  fact  made  October  27,  1915,  are 
sufficient  in  the  particulars  mentioned.  A  part  of  the 
order  of  that  time  reads : 

*' Inasmuch  as  the  minutes  of  the  Board's  proceed- 
ings held  at  its  meeting  February  18, 1915,  do  not  state 
completely  and  accurately  the  Board's  then  findings 
and  order  of  that  date  in  said  matter,  it  is  further 
ordered  that  these  findings,  order  and  proceedings  be 
entered  of  record  as  of  February  18,  1915." 

This  excerpt  does  not  show  wherein  the  findings  and 
order  made  at  that  time  did  not  completely  and  accu- 
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rately  state  the  decision  upon  the  questions  of  fact  that 
were  then  reached  as  a  result  of  a  judicial  examina- 
tion, or  set  forth  in  what  particular  the  declaration 
then  authoritatively  given  failed  to  announce  the  con- 
clusion of  law  deduced  from  the  findings  of  fact  that 
were  made.  In  Grover  v.  Hanvthorne,  62  Or.  65,  75 
(116  Pac.  100,  121  Pac.  804),  Mr.  Justice  Bean  re- 
marks : 

**When  a  judgment  has  been  actually  rendered  or 
an  order  made  by  the  court  which  is  entitled  to  be  en- 
tered of  record,  but,  owing  to  the  misprision  of  the 
clerk,  has  not  been  so  entered,  the  court  may  order  the 
entry  to  be  made  nunc  pro  tunc.  But  it  is  not  the 
function  of  the  court  to  create  an  order  now,  which 
ought  to  have  been  passed  at  a  former  time.  In  or- 
dering an  entry  made  nunc  pro  tunc,  not  one  jot  or 
tittle  should  be  added  to  or  taken  from  the  original 
judgment.*' 

To  the  same  effect  see,  also,  State  v.  Morgan,  65  Or. 
314  (132  Pac.  957) ;  Frederick  &  Nelson  v.  Bard,  66 
Or.  259  (134  Pac.  318) ;  Silliman  v.  Silliman,  66  Or. 
402  (133  Pac.  769) ;  Nat.  Council  v.  McGinn,  70  Or.  457 
(138  Pac.  493) ;  Fisher  v.  Portland  Ry.  L.  &  P.  Co.,  74 
Or.  229  (137  Pac.  763, 143  Pac.  992, 145  Pac.  277) ;  State 
V.  Donahue,  75  Or.  409  (144  Pac.  755,  147  Pac.  548). 
From  a  consideration  of  the  opinions  in  these  cases  it 
would  seem  that  the  order  of  October  27,  1915,  direct- 
ing a  nunc  pro  tunc  entry  to  be  made  was  insufficient 
for  that  purpose,  because  it  was  not  stated  what  con- 
clusion of  fact  and  of  law  had  been  theretofore  made. 
But  however  this  may  be,  the  question  will  not  be 
determined  since  our  decision  herein  will  be  put  upon 
the  legal  principle  that  the  power  of  the  civil  service 
board  in  investigating  the  dismissal  of  the  plaintiff 
was  exhausted  February  18, 1915,  by  its  first  attempted 
exercise. 
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5.  In  Renaud  v.  State  Court  of  Mediation  <&  Arbitra- 
tion, 124  Mich.  648  (83  N.  W.  620,  83  Am.  St.  Rep.  346, 
51  L.  R.  A.  458,  460),  a  controversy  arose  between 
employers  and  employed  as  to  the  reasonable  scale  of 
compensation  which  should  be  paid  for  manufacturing 
boots  and  shoes.  In  order  to  settle  the  dispute  the 
parties  jointly  requested  an  arbitration,  whereupon  a 
hearing  was  had  and  a  conclusion  reached  that  was 
unsatisfactory  to  the  employers  upon  whose  petition 
a  rehearing  was  ordered.  Representatives  of  the 
employed  instituted  proceedings  to  prevent  a  re- 
examination of  the  issues  which  had  been  considered 
and  determined,  and  it  was  held  that  mandamus  would 
lie  for  that  purpose.  In  referring  to  such  special 
tribunal  it  was  remarked: 

*  *  Has  the  court  a  right  to  grant  a  rehearing  after  it 
has  once  rendered  its  decision?  From  what  has  al- 
ready been  said,  it  is  apparent  that  the  purpose  to  be 
served  by  the  establishment  of  this  court  is  to  have  a 
speedy  and  inexpensive  disposition  of  the  differences 
submitted  to  it.  It  was  not  the  purpose  of  the  legis- 
lature to  create  what  we  ordinarily  understand  by  a 
court  of  law.  The  Constitution  provides  that  these 
courts  shall  have  such  powers  and  duties  as  shall  be 
prescribed  by  law.  The  law  which  called  this  court 
into  existence  is  the  limit  of  its  power.  The  act  no- 
where authorizes  the  court  to  grant  a  rehearing. 
When  its  decision  has  been  rendered  and  filed,  it  has 
exhausted  its  power  in  a  given  case.'' 

The  purpose  to  be  subserved  by  the  municipal  char- 
ter in  creating  the  civil  service  board  was  to  establish 
a  tribunal  for  the  speedy  and  final  determination  of 
investigations  relating  to  the  alleged  improper  re- 
moval or  discharge  from  the  classified  list  of  persons 
who  had  been  permanently  employed.  It  was  a  very 
simple  matter  for  the  board  to  have  determined  from 
the  evidence  received  whether  or  not  the  plaintiff  had 
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been  dismissed  in  good  faith  for  the  purpose  of  im- 
proving the  public  service.  A  rule  of  practice  which, 
in  the  absence  of  any  charter  provision,  would  permit 
the  board  to  amend  its  decision,  eight  months  after  it 
was  rendered,  would  allow  an  unlimited  time  within 
which  to  make  a  correction  in  its  final  determinations. 
Believing  such  delays  should  jiot  be  sanctioned,  we  con- 
clude no  error  was  committed  in  dismissing  the  pro- 
ceedings.   The  judgment  is  therefore  affirmed. 

Affirmed. 

Mb.  Chiep  Justice  McBrtdb,  Mb.  Justice  McCamant 
and  Mb.  Justice  Bean  concur. 


Argued  Jannary  2,  affirmed  January  15, 1918. 

FINLEY  V.  MOEEISON. 

(169  Pac.  781.) 

EzecQton  and  Administrators — Sale  of  Land — Order  of  PubUcation. 

1.  Under  Code  directing  that  publication  of  citation  to  heirs  on 
petition  for  sale  of  decedent's  land  shall  be  for  not  less  than  four 
weeks  or  for  such  further  time  as  the  court  or  judge  may  direct,  an 
order  dated  July  Slst,  directing  publication  of  citation  on  petition 
for  sale  of  land  for  not  less  than  ten  weeks,  and  fixing  October  2d 
as  the  return  day,  was  valid,  although  there  were  only  eight  weeks 
between  the  dates  named. 

[As  to  construction  of  requirement  of  publication  once  per 
week  for  a  certain  number  of  weeks,  see  note  in  Ann.  CaB.  1917By 
209.] 

From  Linn :  William  Galloway,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  to  quiet  title.  The  undisputed  facts 
are  about  as  follows :  Hugh  P.  Drennen,  a  resident  of 
Clatsop  County,  was  the  owner  of  the  land  at  the  time 
of  his  death,  April  13,  1899.    John  Chitwood  was  ap- 
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pointed  administrator  of  the  estate  of  the  decedent 
and,  having  qualified,  made  a  showing  to  the  effect  that 
the  estate  was  insolvent  and  that  it  was  therefore 
necessary  to  sell  all  of  the  real  estate  for  the  payment 
of  decedent  ^s  debts.  Upon  such  petition  and  showing, 
the  court  made  an  order  on  July  31,  1899,  in  the  fol- 
lowing form: 

^  *  *  Therefore  it  is  hereby  ordered  and  adjudged  that 
citation  issue  herein  to  the  heirs  at  law  of  said  de- 
ceased and  to  all  others  interested  in  said  estate  to  ap- 
pear in  this  court  on  Monday  the  2d  day  of  October, 
1899,  at  10  o'clock  in  the  forenoon  of  said  day  at  the 
courtroom  of  this  court  at  the  courthouse,  Astoria, 
Oregon,  to  show  cause  if  any  exist  why  the  prayer  of 
said  petition  to  sell  real  Estate  described  therein, 
should  not  be  granted. 

**It  is  further  ordered  that  services  on  said  heirs 
and  others  be  made  by  publication  of  citation,  in  the 
*  Astoria  Herald,'  a  weekly  newspaper  published  at 
Astoria,  Oregon,  having  a  general  circulation  in  said 
county  and  state,  for  not  less  than  10  successive  weeks 
from  the  first  day  of  publication  and  that  return  and 
proof  of  publication  be  made  herein.'' 

Pursuant  thereto  a  notice  was  published  in  the  news- 
paper designated,  for  eight  successive  weeks,  the  first 
publication  being  on  August  5th,  and  the  last  on  Sep- 
tember 30th.  On  October  2d,  the  specified  return  day, 
an  order  was  duly  made  directing  the  administrator  to 
sell  the  land  and  thereafter  the  sale  was  made  at  pub- 
lic auction  at  which  the  plaintiff  became  the  purchaser 
of  the  land  involved  herein,  for  the  sum  of  $500.  Be- 
ing timber  land  the  property  has  not  since  been  in  the 
actual  possession  of  anybody,  but  plaintiff  has  reg- 
ularly paid  all  taxes  assessed  -against  it.  At  the  time 
of  the  sale  it  was  not  known  that  Drennen  had  any 
heirs,  although  great  diligence  had  been  exercised  in 
seeking  them.    The  proceeds  of  the  sale  were  not  suffi- 
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cient  to  pay  the  decedent's  debts  and  the  several  credi- 
tors accepted  lesser  amounts  in  satisfaction  of  their 
claims.  The  sale  to  the  plaintiff  was  confirmed  and  an 
administrator's  deed  executed  December  7, 1899,  which 
was  recorded  February  8,  1900.  No  adverse  claim  to 
the  property  was  ever  made  until  quitclaim  deeds  from 
parties  claiming  to  be  nephew  and  niece  of  decedent 
were  recorded  on  July  27,  1915,  and  January  7,  1916. 
Upon  learning  the  fact  of  such  record  plaintiff  began 
this  suit.  A  trial  in  the  Circuit  Court  resulted  in  a 
decree  for  plaintiff  and  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  R.  Sleight. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Snow  (&  McCamant  and  Mr.  W.  Lair  Thomp- 
son, with  an  oral  argument  by  Mr.  Thompson. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  The  one  serious  contention  of  the  defendants  is  that 
the  sale  of  the  land  by  the  administrator  is  void  be- 
cause the  order  directing  a  citation  to  issue  to  the  heirs 
contains  a  direction  that  the  notice  shall  be  published 
for  not  less  than  ten  successive  weoks,  and  that  it  ap- 
pears upon  the  face  of  the  record  that  it  was  published 
for  only  eight  weeks.  The  order  fixes  a  definite  return 
day,  which  is  the  first  day  of  a  regular  term  of  the 
court.  Between  that  day  and  the  date  upon  which  the 
order  was  passed  (July  31st)  there  were  not  ten  weeks 
intervening  and  that  part  of  the  order  was  of  course 
impossible  of  performance.  This  being  true,  it  ap- 
pears beyond  controversy  that  the  provision  for  ten 
weeks  of  publication  was  a  clerical  error,  either  of  oom- 
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putation  or  of  writing.  The  statute  which  provides 
for  such  publication  directs  that  it  shall  be  for  **not 
less  than  four  weeks,  or  for  such  further  time  as  the 
court  or  judge  may  prescribe.  ^^  The  order  would 
have  been  perfectly  good  and  valid  if  it  had  been  silent 
as  to  the  number  of  weeks,  for  then  the  statutory  time 
would  be  implied.  The  important  thing  in  the  citation 
is  the  date  fixed  for  the  hearing.  It  has  been  held  that 
a  mistake  amounting  to  an  impossibility  appearing 
upon  the  face  of  a  judgment  will  not  destroy  the  judg- 
ment if  enough  remains  after  it  is  eliminated  to  disclose 
the  actual  judgment  rendered :  1  Black  on  Judgments, 
§  123.  The  elimination  of  the  impossible  requirement 
of  the  order  in  this  case  leaves  a  perfectly  good  cita- 
tion, from  which  it  follows  that  the  decree  must  be  af- 
firmed and  it  is  so  ordered.  Affibmed. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Habbis  concur. 


Argued  October  29,  1917,  affirmed  January  15,  1918. 

OEEGON  MILL  &  GRAIN  CO.  v.  HYDE.* 

(169  Pac.  791.) 

Oamishmeiit — ^Nature  of  Iilabllity. 

1.  A  garnishee  is  liable  only  because  he  is  indebted  to,  or  has 
property  in  his  possession  belonging  to,  the  debtor,  either  in  fact  or 
in  contemplation  of  law. 

[As  to  garnishment  as  satisfaction  of  the  principal  debt,  see 
note  in  77  Am.  St.  Bep.  542.] 


*For  a  discassion  of  the  question  as  to  remedy  of  creditors  where 
sale  in  violation  of  the  bulk  sales  law,  see  notes  in  39  L.  B.  A.  (N.  S.) 
374,  L.  B.  A.  1916A,  974. 

As  to  effect  of  choosing  by  mistake  remedy  not  legally  available,  see 
notes  in  8  L.  B.  A.  (N.  8.)  144;  22  L.  B.  A.  (N.  &)  1153.      Bepobtes. 
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Fraudulent  Conveyances — Bulk  Sales. 

2.  A  seller's  creditor  may  garnish  goods  transferred  to  a  purchaser 
in  violation  of  the  bulk  sales  law  (Sections  6069-6072,  L.  O.  L.),  as 
amended  by  Laws  of  1913,  page  537. 

Fraudulent  Conveyances — ^Bulk  Sales  Act — ^Effect. 

3.  Under  the  Bulk  Sales  Act  (Sections  6069-6072,  L.  O.  L.)»  as 
amended  by  Laws  of  1913,  page  537,  making  certain  sales  void  as  to 
the.  seller's  creditors,  a  sale  is  valid  between  the  seller  and  purchaser, 
and  Is  merely  voidable  at  the  instance  of  the  seller's  creditors. 

Fraudulent  Conveyances — ^Bulk  Sales — ^Ratification. 

4.  A  seller's  creditor  may  waive  the  fraud  and  ratify  a  sale  in 
violation  of  the  Bulk  Sales  Act  (Sections  6069-^072,  L.  O.  L.),  aa 
amended  by  Laws  of  1913,  page  537. 

Fraudulent  Conveyances — ^Proceedings  Against  Garnishee— EstoppeL 

5.  A  judgment  creditor's  attempt  to  collect  its  debt  directly  from 
the  judgment  debtor,  etc.,  held  not  to  estop  it  from  proceeding  against 
a  garnishee,  who  had  not  changed  his  position  because  of  the  creditor's 
action  or  statements. 

Election  of  Remedies — ^What  Constltntes. 

6.  A  person  commencing  a  suit  in  ignorance  of  substantial  facts 
affording  a  different  remedy,  may,  upon  acquiring  such  information, 
adopt  the  alternate  remedy. 

Election  of  Remedies — ^Mistake  as  to  Remedy. 

7.  A  judgment  creditor's  right  to  set  aside  a  sale  by  the  debtor, 
void  under  Bulk  Sales  Act,  Sections  6069-6072,  L.  O.  L.,  as  amended 
by  Laws  of  1913,  page  537,  is  not  precluded  by  its  previous  action 
against  the  purchaser  upon  a  nonexisting  promise  to  pay  the  debt  in- 
volved, since  pursuing  a  fancied  remedy  does  not  waive  the  real 
remedy. 

From  Baker :  John  W,  Knowles,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Habbis. 

Chauncey  Kirkpatrick  has  appealed  from  a  judg- 
ment which  was  rendered  against  him  as  garnishee 
after  the  issuance  of  an  execution  on  a  judgment  that 
had  been  obtained  by  the  Oregon  Mill  &  Grain  Com- 
pany, a  corporation,  against  H.  6.  Hyde  who  once 
owned  a  grocery-store.  Hyde  purchased  goods  for  his 
business  and  became  indebted  to  various  wholesalers, 
including  the  Oregon  Mill  &  Grain  Company.  In  the 
early  days  of  1911,  Hyde  sold  his  business  and  the 
entire  stock  of  goods,  valued  at  $4,000,  to  Chauncey 
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Kirkpatrick;  who,  in  addition  to  a  specified  sxun  to  be 
paid  to  Hyde,  agreed  to  pay  certain  creditors  who  had 
sold  goods  to  Hyde  for  use  in  the  business.  Hyde 
gave  a  bill  of  sale  to  Kirkpatrick ;  and  this  instrument 
contains  a  list  of  Hyde's  creditors  to  be  paid  by  Kirk- 
patrick. The  name  of  the  Oregon  Mill  &  Grain  Com- 
pany does  not  appear  in  the  list. 

On  February  14, 1912,  the  Oregon  Mill  &  Grain  Com- 
pany commenced  an  action  against  Kirkpatrick  to 
recover  from  him  the  amount  which  Hyde  owed  the 
corporation,  on  the  theory  that  Kirkpatrick  had  agreed 
to  pay  Hyde's  indebtedness  to  it.  The  goods  in  the 
store  were  attached  as  the  property  of  Kirkpatrick. 
A  trial  resulted  in  a  directed  verdict  and  judgment  for 
Kirkpatrick;  and  upon  appeal  to  this  court  the  judg- 
ment was  affirmed  in  an  opinion  delivered  in  June, 
1913,  and  reported  in  66  Or.  21  (133  Pac.  69),  on  the 
ground  that  the  bill  of  sale  constituted  the  only  com- 
petent evidence  of  the  terms  of  sale,  and  that,  since 
the  name  of  the  Oregon  Mill  &  Grain  Company  did 
not  appear  among  the  names  of  the  creditors  given  in 
the  bill  of  sale,  the  corporation  was  without  competent 
evidence  to  prove  the  agreement  alleged  by  it. 

Having  failed  in  its  attempt  to  recover  from  Kirk- 
patrick the  Oregon  Mill  &  Grain  Company  began  an 
action  against  Hyde  on  September  25, 1913,  to  recover 
the  price  of  the  goods  sold  to  him  by  the  corporation. 
This  action  terminated  on  January  14, 1914,  in  a  stipu- 
lated judgment  for  $716  against  Hyde.  An  execution 
was  issued  on  this  judgment  on  January  30,  1914,  and 
a  copy  of  it  and  a  notice  of  garnishment  were  left 
with  Kirkpatrick  who  responded  to  the  notice  by  cer- 
tifying on  February  20,  1914,  that  he  had  nothing  in 
his  possession  or  under  his  control  *  *  of  any  nature  or 
description  belonging  to  H.  G.  Hyde.  * '    Not  being  sat- 
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isfied  with  the  certificate  given  by  Kirkpatrick,  the 
corporation  obtained  an  order,  as  permitted  by  Sec- 
tion 303,  L.  0.  L.,  requiring  the  garnishee  to  appear 
for  examination.  Written  allegations  and  interroga- 
tories were  served  upon  the  garnishee  in  compliance 
with  Section  315,  L.  0.  L. 

In  the  meantime  on  February  5,  1914,  Hyde  had 
begun  a  suit  against  Kirkpatrick  to  reform  the  bill  of 
sale  by  inserting  in  it  the  name  of  the  Oregon  Mill  & 
Grain  Company  as  one  of  the  creditors  to  be  paid  by 
Kirkpatrick.  Because  of  the  pendency  of  the  suit  in 
equity  the  parties  to  the  garnishment  proceeding 
stipulated  on  November  5,  1914,  that  its  progress 
should  be  stayed  until  a  determination  of  the  suit.  A 
trial  of  the  suit  in  the  Circuit  Court  resulted  in  a  de- 
cree reforming  the  bill  of  sale,  as  prayed  for,  and  a 
judgment  in  favor  of  Hyde  for  $535.62  which  was 
found  to  be  the  amount  due  from  Hyde  to  the  corpora- 
tion. Upon  an  appeal  to  this  court  we  rendered  an 
opinion,  reported  in  78  Or.  466  (153  Pac.  41,  153  Pac. 
488),  in  November,  1915,  setting  aside  the  judgment, 
reversing  the  decree  and  dismissing  the  suit,  on  the 
ground  that  the  demurrer  to  the  complaint  should  have 
been  sustained  because  the  pleading  was  not  sufficient. 

It  also  appears  that  on  December  5,  1914,  Hyde 
commenced  au  action  against  Kirkpatrick  to  recover 
$661.77,  but  subsequently  on  January  19,  1915,  the 
action  was  dismissed  on  the  motion  of  Hyde. 

After  the  termination  of  the  suit  in  equity,  the  Cir- 
cuit Court,  on  January  18,  1916,  heard  and  overruled 
a  motion  which  the  garnishee  had  filed  against  the  alle- 
gations served  upon  him  in  the  garnishment  proceed- 
ing. The  governing  theory  upon  which  the  allegations 
were  framed  was  that  the  sale  to  Kirkpatrick  was  void 
as  against  the  Oregon  Mill  &  Grain  Company  because 
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made  without  compliance  with  the  requirement  of  the 
bulk  sales  act  and  that  therefore  Kirkpatrick  stood  in 
the  position  of  a  third  person  holding  Hyde's  prop- 
erty. The  motion  which  the  garnishee  had  filed  and 
the  court  had  overruled  was  directed  against  those 
parts  of  the  allegations  which  referred  to  the  violation 
of  the  Bulk  Sales  Act.  The  garnishee  then  returned  the 
allegations  and  interrogatories  with  his  written  an- 
swer as  directed  by  Section  316,  L.  0.  L.  The  answer 
reiterates  the  affirmation,  made  in  the  certificate,  that 
the  garnishee  neither  owed  Hyde  any  money  nor  had 
any  property  belonging  to  him.  The  garnishee  refers 
to  the  action  which  Hyde  commenced  on  December  5, 
1914,  and  dismissed  on  January  19,  1915,  narrates  all 
the  steps  taken  from  the  beginning  to  the  end  of  the 
action  prosecuted  by  the  Oregon  Mill  &  Grain  Com- 
pany against  Kirkpatrick,  and  recites  the  entire  story 
of  the  suit  in  equity  brought  by  Hyde  against  Kirk- 
patrick; and,  based  upon  these  facts,  the  garnishee 
pleads  the  defense  of  former  adjudication  and  also 
alleges  that  the  Oregon  Mill  &  Grain  Company  ought 
to  be  estopped  to  claim  that  the  grocery-store  belonged 
to  Hyde  because  by  prosecuting  the  action  against 
Kirkpatrick  the  corporation  elected  to  treat  the  store 
as  property  belonging  to  him. 

Replying  to  the  answer  of  the  garnishee,  the  Oregon 
Mill  &  Grain  Company  explains  the  action  which 
it  unsuccessfully  prosecuted  against  Kirkpatrick  by 
averring  that  it  was  informed  by  both  Hyde  and  Kirk- 
patrick that  the  latter  would  pay  the  debt  owing  from 
the  former,  and  that  acting  upon  such  information,  it 
pursued  a  mistaken  remedy. 

The  Circuit  Court  concluded  that  a  failure  to  ob- 
serve the  provisions  of  the  Bulk  Sales  Act  operated  to 
void  the  sale  as  against  the  Oregon  Mill  &  Grain  Com- 
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pany  and  that  therefore  Kirkpatrick  had  in  his  pos- 
session property  belonging  to  Hyde,  and  a  judgment 
for  $716  was  accordingly  rendered  against  Kirkpatrick 
in  favor  of  the  company.  Affirmed. 

For  appellant  (garnishee)  there  was  a  brief  over 
the  name  of  Messrs.  Clifford  <&  Garrell,  with  an  oral 
argument  by  Mr.  Morton  D.  Clifford. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  OrvUle  B.  Mount. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

Sections  6069  to  6072,  L.  0.  L.,  as  amended  by  Chap- 
ter 281,  Laws  1913,  and  commonly  referred  to  as  the 
Bulk  Sales  Act,  requires  a  written  statement  under 
oath  containing  the  names  and  addresses  of  the  cred- 
itors of  the  vendor,  directs  the  giving  of  notice  to  such 
creditors,  and  provides  that  a  sale  of  a  stock  of  goods 
in  bulk  without  complying  with  the  act  *' shall,  as  to 
any  and  all  creditors  of  the  vendor,  be  conclusively 
presumed  fraudulent  and  void."  The  sale  by  Hyde  to 
Kirkpatrick  was  the  sale  of  a  stock  of  goods  in  bulk, 
and  it  was  made  without  attempting  to  comply  with 
the  requirements  of  the  Bulk  Sales  Act.  The  judgment 
in  the  garnishment  proceeding  is  predicated  upon  the 
theory  that  as  against  the  judgment  creditor  the  Ore- 
gon Mill  &  Grain  Company,  the  garnishee  Kirkpat- 
rick had  in  his  possession  property  belonging  to  the 
judgment  debtor,  Hyde.  The  appeal  is  presented  on 
the  hypothesis  that  the  suit  in  equity  prosecuted  by 
Hyde  against  Kirkpatrick  and  the  action  at  law  pur- 
sued by  the  corporation  against  Kirkpatrick  consti- 
tuted (1)  an  adjudication  that   Kirkpatrick  was  not 
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indebted  to  Hyde;  and  (2)  an  election  by  the  corpora- 
tion to  approve  the  sale  to  Kirkpatrick. 

1.  The  right  of  a  judgment  creditor  to  recover  from 
a  garnishee  depends  upon  whether  the  garnishee  has 
property  belonging  to  or  owes  a  debt  to  the  judgment 
debtor.  The  garnishee  becomes  liable  to  the  judgment 
creditor  only  because  he  is  indebted  to  or  has  prop- 
erty in  his  possession  belonging  to  the  judgment 
debtor.  The  garnishee  may  have  in  his  possession 
property  which  (1)  is  in  fact  or  (2)  is  in  contemplation 
of  law,  although  not  in  fact,  owned  by  the  judgment 
debtor.  It  may  be  assumed,  for  the  purposes  of  the 
instant  case,  that  as  between  Hyde  and  Kirkpatrick  the 
latter  neither  owes  nor  has  in  his  possession  property 
belonging  to  the  former ;  and  it  may  also  be  assumed, 
but  it  is  not  decided,  that  the  court  adjudicated  in  the 
suit  prosecuted  by  Hyde  and  in  the  action  maintained 
by  the  corporation  against  Kirkpatrick  that  the  latter 
did  not  agree  to  pay  Hyde's  debt  to  the  corporation. 
In  brief,  in  order  that  the  contention  of  the  garnishee 
may  be  presented  upon  a  statement  of  facts  most  favor- 
able to  him  it  may  be  assumed  that  he  neither  owed 
Hyde  a  debt  nor  agreed  to  pay  Hyde 's  debt  to  the  cor- 
poration; that  as  between  Hyde  and  Kirkpatrick  the 
latter  did  not  have  in  his  possession  any  property  be- 
longing to  the  former;  and  that  it  has  already  been 
determined  by  a  final  adjudication  that  Kirkpatrick 
did  not  agree  to  pay  Hyde's  debt  to  the  Oregon  Mill 
&  Grain  Company. 

2.  The  sale  of  the  stock  of  goods  was  valid  as  between 
Hyde  and  Kirkpatrick ;  and,  therefore,  as  between  them 
the  latter  did  not  have  property  which  in  fact  belonged 
to  the  former:  12  E.  C.  L.  525.  The  statute,  however, 
interposes  and  provides  that  as  to  the  creditors  of  the 
vendor  the  sale  shall  *'be  conclusively  presumed  fraud- 
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ulent  and  void, ' '  so  that  while  there  may  be  a  change 
of  possession  there  cannot  be  a  transfer  of  title  if  the 
Bulk  Sales  Act  is  not  complied  with,  and  hence  the 
vendee  holds  in  his  possession  property  which  in  con- 
templation of  law  is  still  the  property  of  the  vendor; 
and  since  the  vendee  has  property  which  in  the  eyes 
of  the  law  belongs  to  the  vendor  a  creditor  of  the  latter 
can  attach  the  property.  If  the  vendee  has  sold  or  dis- 
posed of  the  property  he  is  nevertheless  liable  to  the 
creditors  of  the  vendor  to  the  extent  of  the  value  of  the 
property  and  the  proceeds  of  the  sale  may  be  gar- 
nished by  such  creditors,  on  the  theory  that  the  vendee 
stands  in  the  position  of  a  trustee  who  is  responsible 
to  the  creditors  for  the  disposition  of  the  property: 
Kohn  V.  Fishbach,  36  Wash.  69  (78  Pac.  199,  104  Am. 
St.  Rep.  941) ;  Owesso  Carriage  d  8.  Co.  v.  Mcintosh 
(&  Warren  (Tex.),  179  S.  W.  257;  J aques  <&  Tinsley  Go. 
V.  Carstarphen  Warehouse  Co.,  131  Ga.  1  (62  S.  E.  82) ; 
Schneider  v.  Lee,  33  Or.  578,  583  (17  Pac.  269) ;  12 
R.  C.  L.  529.  The  right  of  the  Oregon  Mill  &  Grain 
Company  to  reach  the  stock  of  goods  sold  to  Kirkpat- 
rick  does  not  depend  upon  whether  Kirkpatrick  had 
property  which  in  truth  belonged  to  Hyde ;  but  its  right 
depends  upon  whether  Kirkpatrick  had  in  his  posses- 
sion a  stock  of  goods  which  had  been  delivered  to  him 
by  Hyde  without  complying  with  the  Bulk  Sales  Act  and 
consequently  it  is  immaterial  whether  Kirkpatrick 
owed  a  debt  to  or  had  property  which  in  fact  belongs  to 
Hyde  or  whether  the  garnishee  in  truth  agreed  to  pay 
the  debt  of  Hyde  or  whether  it  was  finally  adjudicated 
that  Kirkpatrick  did  not  agree  to  pay  Hyde's  debt  to 
the  Oregon  Mill  &  Grain  Company. 

3,4.  Although  the  word  **void''  is  used,  the  plain 
meaning  of  the  statute  is  that  a  sale  is  valid  as  between 
the  seller  and  purchaser  but  it  is  merely  voidable  at  the 
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instance  of  a  creditor  of  the  seller:  12  E.  C.  L.  474, 
525;  McGreenery  v.  Murphy,  76  N.  H.  338  (82  Atl.  720, 
39  L.  B.  A.  (N.  S.)  374).  As  said  by  Mr.  Justice 
Btjbnbtt  in  Benson  v.  Johnson,  85  Or.  677  (165  Pac. 
1001,  1003),  the  legislation  ** vests  in  creditors  a  right 
which  when  acting  for  themselves  they  are  at  liberty 
either  to  assert  or  ignore ' ' ;  and  since  a  sale  of  a  stock 
of  goods  is  merely  voidable  at  the  instance  of  a  cred- 
itor, the  fraud  which  the  law  conclusively  presumes  to 
exist  may  be  waived  and  the  sale  ratified  by  the  cred- 
itor: Bradtfeldt  v.  Cooke,  27  Or.  194,  201  (40  Pac.  1, 
50  Am.  St.  Rep.  701) ;  Rice  v.  West,  80  Or.  640,  645  (157 
Pac.  1105) ;  Knoop  v.  Kelsey,  102  Mo.  291  (14  S.  W. 
110,  22  Am.  St.  Rep.  777,  779) ;  20  Cyc.  434;  12  B.  0.  L. 
499 ;  but  as  stated  in  Bump  on  Fraudulent  Conveyances 
(4  ed.).  Section  456, 

**mere  notice  without  any  action  on  the  part  of  the 
creditor,  or  mere  acquiescence  by  taking  no  present 
measures  to  interfere  with  the  transfer,  does  not 
amount  to  confirmation,  for  he  can  be  precluded  from 
assailing  the  transfer  only  on  the  ground  of  estoppel 
or  agreement;  there  must  be  a  benefit  conferred  upon 
him,  or  a  disadvantage  suffered  by  the  grantee  such  as 
can  bind  the  conscience  of  the  former  or  clothe  his  act 
with  the  character  of  a  contract.*' 

It  is  not  pretended  that  the  corporation  gave  its 
consent  before  the  sale  was  made  and  hence  if  the  com- 
pany is  prevented  from  attacking  the  sale  it  is  only 
because  it  has  confirmed  the  sale  either  by  acts  and 
declarations  which  create  an  estoppel  in  pais  or  by  an 
election  of  remedies. 

5.  Kirkpatrick  has  not  sustained  any  loss,  or  suffered 
any  detriment  or  changed  his  position  by  reason  of 
any  act  or  declaration  of  the  corporation ;  nor  has  the 
corporation  gained  any  advantage  or  benefit  by  reason 
of  any  act  done  or  any  declaration  made  by  it.    Kirk- 
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Patrick  has  neither  done  anything  that  he  would  not 
have  done  nor  omitted  to  do  anything  that  he  would 
have  done  except  for  the  acts  or  declarations  of  the 
corporation.  Even  though  the  Oregon  Mill  &  Grain 
Company  were  until  now  unknown  to  Kirkpatrick 
nevertheless  he  would  have  done  exactly  as  he  did  do. 
The  conduct  of  the  corporation  did  not  work  an  estop- 
pel in  pais:  Marquette  Gcnmty  Sav.  Bk.  v.  Koivisto,  162 
Mich.  554  (127  N.  W.  680). 

6, 7.  We  now  come  to  a  consideration  of  the  question 
of  whether  the  prosecution  of  the  action  by  the  Oregon 
Mill  &  Grain  Company  against  Kirkpatrick  operated 
as  an  election  of  remedies  so  as  to  preclude  the  right 
subsequently  to  resort  to  garnishment.  Election  of 
remedies  is  defined  in  15  Cyc.  252,  thus : 

**  Election  of  remedies  has  been  defined  to  be  the 
right  to  choose,  or  the  act  of  choosing  between  different 
actions  or  remedies,  where  plaintiff  has  suffered  one 
species  of  wrong  from  the  act  complained  of.  And 
broadly  speaking,  an  election  of  remedies  is  the  choice 
by  a  party  to  an  action  of  one  of  two  or  more  coexist- 
ing remedial  rights,  where  several  such  rights  aris^ 
out  of  the  same  facts ;  but  the  term  has  been  generally 
limited  to  a  choice  by  a  party  between  inconsistent 
remedial  rights.*' 

See  also :  Kearney  Milling  <&  Elevator  Co.  v.  Union 
Pacific  Ry.  Co.,  97  Iowa,  719  (66  N.  W.  1059,  59  Am. 
St.  Eep.  434,  439).  An  election  of  remedies  is  defined 
in  9  B.  C.  L.  956 

**as  the  choosing  between  two  or  more  different  and 
coexisting  modes  of  procedure  and  relief  allowed  by 
law  on  the  same  state  of  facts.*' 

The  basis  of  the  application  of  the  doctrine,  as  stated 
in  MUls  V.  Parkhurst,  126  N.  Y.  89  (26  N.  E.  1041,  13 
L.  B.  A.  472,  474), 
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''is  in  the  proposition  that  where  there  is,  by  law  or 
by  contract,  a  choice  between  two  remedies,  which  pro- 
ceed upon  opposite  and  irreconcilable  claims  of  right, 
the  one  taken  must  exclude  and  bar  the  prosecution  of 
the  other." 

The  same  facts  may  create  two  or  more  remedial 
rights  each  of  which  is  inconsistent  with  the  other,  and 
all  of  which  exist  in  a  state  of  suspension  until  one  of 
them  is  selected  by  the  person  entitled  to  choose ;  but 
when  he  makes  his  choice  the  right  chosen  is  preserved 
and  from  that  moment  becomes  the  only  one  available 
to  him,  while  all  the  rest  are  dissolved  and  cease  to 
exist.  Illustrations  without  number  could  be  given. 
Our  own  precedents  illustrate  the  doctrine.  If  a  per- 
son is  intrusted  with  chattels  with  power  to  sell 
pledges  the  property  to  secure  advances  made  on  his 
own  account,  the  owner  can  sue  him  for  the  value  of 
the  property  converted  or  he  can  sue  on  the  contract ; 
but  the  owner  cannot  have  both  remedies :  Nichols  v. 
Gage,  10  Or.  82,  85.  The  breach  of  a  contract  pro- 
viding for  the  conditional  sale  of  personal  property 
gives  the  seller  more  than  one  remedial  right;  but  if 
he  undertakes  to  recover  the  price  he  cannot  after- 
wards change  his  position  and  recover  the  property  in 
specie:  Francis  v.  Bohart,  76  Or.  1  (143  Pac.  920,  147 
Pac.  755,  L.  E.  A.  1916A,  922) ;  American  Process  Corfv- 
pany  v.  Florida  White  Pressed  Brick  Co.,  56  Fla.  116 
(47  South.  942,  16  Ann.  Gas.  1054).  The  rule  itself 
is  simple  enough  although  the  application  of  it  is  some- 
times difficult  and  occasionally  confusing ;  and  perhaps 
as  suggested  in  Row  ell  v.  Smith,  123  Wis.  510  (102 
N.  W.  1,  3  Ann.  Gas.  773),  some  of  the  seeming  con- 
flict of  judicial  opinion  arises  out  of  a  failure  to 
observe  the  finer  distinctions  between  the  doctrines  of 
estoppel  in  pais,  res  adjudicata  and  election  of  reme- 
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dies.  The  question  of  whether  coexisting  remedial 
rights  are  inconsistent  with  each  other  is  to  be  deter- 
mined by  a  consideration  of  the  relation  of  the  parties 
with  reference  to  the  right  attempted  to  be  enforced: 
American  Process  Co.  v.  Florida  White  Pressed  Brick 
Co.,  56  Fla.  116  (47  South.  942,  16  Ann.  Cas.  1054) ; 
Capital  City  Bank  v.  HUson,  64  Fla.  206  (60  South. 
189,  Ann.  Cas.  1914B,  1211) ;  Bowell  v.  Smith,  123  Wis. 
510  (102  N.W.  1,  3  Ann.  Cas.  773). 

It  is  not  necessary  to  determine  whether  the  mere 
commencement  of  an  action  to  enforce  one  of  two  or 
more  coexisting  but  inconsistent  remedial  rights  oper- 
ates as  an  irrevocable  selection,  although  the  clear 
weight  of  judicial  opinion  is  to  the  effect  that  the 
commencement  of  a  suit  or  action  is  an  election :  Frisch 
V.  Wells,  200  Mass.  429  (86  N.  E.  775,  23  L.  E.  A. 
(N.  S.)  144) ;  Conrow  v.  Little,  115  N.  Y.  387  (22  N.  E. 
346,  5  L.  E  A.  693) ;  Bowell  v.  Smith,  123  Wis.  510 
(102  N.  W.  1,  3  Ann.  Cas.  773) ;  Grizzard  v.  Fite,  137 
Tenn.  103  (191  S.  W.  969,  L.  E.  A.  1917D,  652) ; 
15  Cyc.  259;  7  Ency.  PL  &  Pr.  368.  In  a  few 
jurisdictions,  however,  the  mere  commencement  of  a 
suit  or  action  does  not  prevent  the  plaintiff  from  dis- 
missing it  and  pursuing  another  remedy:  Johnson- 
Brinkman  Com.  Co.  v.  Missouri  Pacific  By.  Co.,  126 
Mo.  344  (28  S.  W.  870,  47  Am.  St.  Eep.  675,  26  L.  E.  A. 
840) ;  9  E.  C.  L.  961. 

The  selection  of  one  of  two  or  more  coexisting,  in- 
consistent remedial  rights  is  not  irrevocable  however 
unless  made  with  a  knowledge  of  the  facts  out  of  which 
such  rights  arise;  and  hence  if  one  commences  a  suit 
or  action  in  ignorance  of  the  substantial  facts  which 
offer  an  alternate  remedy,  he  may,  when  informed, 
adopt  a  different  remedy:  Behfield  v.  Winters,  62  Or. 
299, 305  (125  Pac.  289) ;  Kearney  Milling  d  Elevator  Co. 
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V.  Union  Pacific  Ry.  Co.,  97  Iowa,  719  (66  N.  W.  1059, 
58  Am.  St.  Eep.  434) ;  Zimmerman  v.  Robinson  S  Co., 
128  Iowa,  72  (102  N.  W.  814,  5  Ann.  Cas.  960) ;  Moline 
Plow  Company  v.  Rodgers,  53  Kan.  743  (37  Pac.  Ill, 
42  Am.  St.  Eep.  317) ;  Murphy  v.  Hutchinson,  93  Miss. 
643  (48  South.  178, 17  Ann.  Cas.  611, 21 L.  R.  A.  (N.  S.) 
785) ;  15  Cyc.  261;  9  R.  C.  L.  962.  The  Oregon  Mill 
&  Grain  Company  excuses  the  prosecution  of  the  action 
at  law  against  Kirkpatrick  by  alleging  and  offering 
evidence  to  show  that  it  was  induced  to  bring  the  action 
by  statements  made  by  both  Hyde  and  Kirkpatrick. 
We  do  not  find  it  necessary  to  decide  whether  the 
excuse  offered  is  suflScient  to  bring  the  corporation 
within  the  rule  which  permits  a  party  to  surrender  the 
remedial  right  previously  asserted  and  to  adopt  an- 
other  inconsistent  right  in  lieu  of  the  one  surrendered, 
but  we  shall  proceed  to  inquire  whether  the  Oregon 
Mill  &  Grain  Company  did  in  fact  select  one  of  two 
or  more  coexisting,  inconsistent  remedial  rights  when 
it  brought  the  action  at  law  against  Kirkpatrick. 

The  garnishment  proceeding  arises  out  of  the  fact 
that  Hyde  owes  the  corporation  and  Kirkpatrick  has 
property  which  in  contemplation  of  law  belongs  to 
Hyde  and  can  be  applied  upon  his  debt.  When  Hyde 
sold  to  Kirkpatrick,  the  corporation  confessedly  had 
the  right  to  attach  the  property  purchased  by  Kirk- 
patrick but  it  did  not  have  an  independent  right  to 
compel  Kirkpatrick  to  pay  Hyde's  debt  because  Kirk- 
patrick had  not  agreed  to  pay  it.  It  must  be  admitted 
that  the  right  to  recover  from  Hyde  and  the  right  to 
attach  the  goods  in  Kirkpatrick  *s  possession  existed 
when  the  purchase  was  completed  and  that  such  right 
of  attachment  still  exists  unless  defeated  by  the  election 
of  an  inconsistent  coexistent  right.  Kirkpatrick  con- 
tends and  it  is  here  assumed  that  he  never  agreed  to 
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pay  Hyde's  debt  and  therefore  the  corporation  never 
at  any  time  had  the  independent  right  to  compel  Kirk- 
patrick  to  pay  Hyde's  debt.  The  situation  presented 
here  then  is  one  where  it  is  conceded  that  immediately 
after  the  sale  the  corporation  had  the  right  it  now 
seeks  to  enforce,  but  never  at  any  time  had  the  right 
it  first  asserted.  In  other  words,  the  corporation  did 
not  at  first  assert  a  right  that  it  did  have,  but  it  only 
asserted  a  right  that  it  did  not  have.  The  corpora- 
tion was  mistaken.  There  were  not  in  fact  or  in  law 
two  or  more  rights  from  which  to  choose  although  one 
remedial  right  did  actually  exist.  There  would  be 
neither  justice  nor  sense  in  a  rule  that  takes  from  a 
person  that  which  he  has  merely  because  he  claims  that 
which  he  does  not  have.  Our  attention  has  not  been 
directed  to  a  single  adjudicated  case  involving  a  state 
of  facts  analogous  to  those  presented  here  and  sup- 
porting the  position  taken  by  the  garnishee.  If  Kirk- 
patrick  had  promised  to  pay  Hyde's  debt  then  one  of 
two  rights  would  have  been  available  to  the  corpora- 
tion ;  and  a  different  state  of  facts  would  also  be  pre- 
sented if  Kirkpatrick  had  been  indebted  to  Hyde  for 
all  or  a  portion  of  the  purchase  price  and  that  debt 
had  been  attached  by  the  corporation  for  the  payment 
of  Hyde's  debt:  Carter  v.  Smith,  23  Wis.  497.  The 
garnishee  in  the  instant  case,  however,  is  arguing  that 
the  corporation  must  lose  what  all  parties  are  obliged 
to  admit  was  a  once  existing  right,  solely  because  it 
asserted  a  right  which  never  existed  at  any  time.  The 
pursuit  of  a  fancied  remedy  is  not  penalized  by  the  loss 
of  a  real  remedy.  The  attempt  upon  the  part  of  the 
corporation  to  collect  from  Kirkpatrick  by  a  direct 
action  against  him  was  the  pursuit  of  a  fancied  rem- 
edy ;  the  right  to  sue  Hyde  directly  and  to  attach  the 
property  in  Kirkpatrick 's  possession  was  a  real  right 
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which  actually  existed  and,  therefore,  the  prosecution 
of  the  action  at  law  against  Kirkpatrick  was  a  fancied 
remedy  while  the  garnishment  proceeding  is  a  real 
remedy.  In  the  well-considered  case  of  American  Pro- 
cess Co.  V.  Florida  White  Pressed  Brick  Co.,  56  Fla. 
116  (47  South.  942,  16  Ann.  Cas.  1054),  the  court  uses 
the  following  language: 

*'If  in  fact  or  in  law  only  one  remedy  exists  and  a 
mistaken  remedy  is  pursued  the  proper  remedy  is  not 
thereby  waived.  Where  more  than  one  remedy  for  the 
enforcement  of  a  particular  right  actually  exists,  and 
such  remedies  considered  with  reference  to  the  relation 
of  the  parties  as  asserted  in  the  pleadings  are  incon- 
sistent, the  pursuit  of  one  with  knowledge  of  the  facts 
is  in  law  a  waiver  of  the  right  to  pursue  the  other  in- 
consistent remedy." 

l?he  rule  that  the  assertion  of  a  mistaken  remedy 
does  not  preclude  the  enforcement  of  a  real  remedy  is 
thoroughly  established  by  the  opinions  of  courts  and 
text- writers :  Powell  v.  Dayton,  8.  <&  G.  R.  R.  Co., 
16  Or.  33,  43  (16  Pac.  833,  8  Am.  St.  Eep.  251) ;  Morris 
V.  Sherida/n,  86  Or.  224  (167  Pac.  593,  596) ;  Reh field 
V.  Winters,  62  Or.  299,  306  (125  Pac.  289) ;  Capital 
City  Bank  v.  HUson,  64  Fla.  206  (60  South.  189,  Ann. 
Cas.  1914B,  1211) ;  McCoy  v.  McCoy,  32  Ind.  App.  38 
(69  N.  E.  193, 102  Am.  St.  Eep.  223) ;  Bolton  Mines  Co. 
V.  Stokes,  82  Md.  50  (33  Atl.  491,  31  L.  E.  A.  789) ; 
Henry  v.  Herrington,  193  N.  Y.  218  (86  N.  E.  29,  20 
L.  E.  A.  (N.  S.)  249,  251) ;  Rowell  v.  Smith,  123  Wis. 
510  (102  N.  W.  1,  3  Ann.  Cas.  773) ;  FvUer-Warren  Co. 
V.  Barter,  110  Wis.  80  (85  N.  W.  698,  84  Am.  St.  Eep. 
867,  53  L.  E.  A.  603) ;  Clausen  v.  Head,  110  Wis.  405 
(85  N.  W.  1028,  84  Am.  St.  Eep.  933) ;  Zimmerman  v. 
Robinson  £  Co.,  128  Iowa,  72  (102  N.  W.  814,  5  Ann. 
Cas.  960) ;  HarrUl  v.  Davis,  168  Fed.  187  (94  C.  C.  A. 
47,  22  L.  E.  A.  (N.  S.)  1153);  Agar  v.  Winslow,  123 
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Cal.  587  (56  Pac.  422,  69  Am.  St.  Bep.  84) ;  WeUs  v. 
Western  Union  Tel.  Co.,  144  Iowa,  605  (123  N.  W.  371, 
138  Am.  St.  Rep.  317,  24  L.  R.  A.  (N.  S.)  1045) ;  Clark 
V.  Heath,  101  Me.  530  (64  Atl.  913,  8  L.  R.  A.  (N.  S.) 
144) ;  Snow  v.  Alley,  156  Mass.  193  (30  N.  E.  691) ; 
Johnson-Brinkman  Com.  Co.  v.  Central  Bank,  116  Mo. 
558  (22  S.  W.  813,  38  Am.  St.  Rep.  615,  625) ;  15  Cyc. 
262 ;  9  R.  C.  L.  962 ;  7  Ency.  PI.  &  Pr.  366. 

The  action  at  law  brought  by  the  corporation  against 
Kirkpatrick  was  decided  by  this  court  on  June  3, 1913, 
and  a  petition  for  rehearing  was  denied  on  July  15, 
1913.  On  September  25,  1913,  the  corporation  com- 
menced the  action  at  law  against  Hyde.  A  judgment 
was  obtained  against  Hyde  on  January  4,  1914,  and 
Kirkpatrick  was  served  with  notice  of  garnishment  on 
February  10,  1914. 

Assuming  without  deciding  that  the  garnishee  could 
plead  laches  and  that  he  has  sufficiently  pleaded  it,  nev- 
ertheless that  defense  is  unavailing  because  the  evi- 
dence fails  to  support  it:  Rowell  v.  Smith,  123  Wis. 
510  (102  N.  W.  1,  3  Ann.  Gas.  773,  778);  WUls  v. 
Nehalem  Coal  Co.,  52  Or.  70  (96  Pac.  528).  The  judg- 
ment  is  affirmed.  Affibmbd. 
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KENDALL  v.   TRAVELERS'  PROTECTIVE 

ASSOCLA.TION.* 

(169  Pac.  751.) 

Iiuraraace— -Accidents— Admissibility  of  Evidence. 

1.  In  action  on  a  poliey  insuring  against  accidents  causing  diss* 
bility  to  transact  businesSi  testimony  regarding  plaintiff's  Buffering, 
otCy  is  inadmissible. 

Insurance— Fratexnsl  Benefit  Insaraiice — ^Instnictioiis. 

2.  In  action  on  a  benefit  accident  policy,  refusing  requested  in- 
structions that  defendant's  constitution  and  by-laws  were  binding  upon 
plaintiff,  held  erroneous. 

Insniance— Accident  Policy— Pleading. 

3.  Plaintiff's  allegation  that  he  had  complied  with  all  terms  of  an 
accident  insurance  policy,  held  sufficient  under  the  direct  provisions 
of  Section  88,  L.  O.  It. 

Insniance — ^Accident  Policy— Departore— Pleading. 

4.  Where  plaintiff's  allegation  that  he  had  complied  with  all  pro- 
visions of  an  insurance  policy  was  denied  by  an  answer  stating  the 
required  notice  was  not  given,  plaintiff's  reply  that  such  failure  was 
excused  by  his  physical  disability,  etc.,  held  not  a  departure. 

Insurance — ^Accident  Poliey — ^Tlme  to  Oive  Notice. 

5.  An  accident  policy  requiring  notice  of  injury  within  thirty 
days,  unless  insured  was  unconscious  or  disabled,  is  not  breached  by 
insured's  failure  to  give  such  notice  during  some  seven  days  following 
the  accident,  before  plaintiff  became  physically  disabled. 

[Aa  to  notice  of  accident  within  time  required  by  terms  of 
accident  insurance  policy  as  condition  precedent  to  recovery,  see 
note  in  Ann.  Cas.  1914D,  412.] 

Insniance — ^Accident  Policy — ^Beqnested  Instmction. 

6.  In  action  on  a  fraternal  accident  policy,  defendant's  requested 
instruction  that  plaintiff  was  bound  by  its  constitution  and  by-laws 
although  he  and  his  family  were  ignorant  thereof,  was  properly  re- 
fused because  of  the  reference  to  plaintiff's  family. 

Insniance — ^Accident  Policy — Jniy  Question. 

7.  Evidence  regarding  the  manner  in  which  a  barber  removed  an 
ingrowing  hair  from  plaintiff's  face,  with  his  consent,  resulting  in 

*As  to  what  constitutes  external  and  visible  signa  of  injury  within 
exemption  provision^  of  accident  policy,  see  note  in  49  L.  R.  A.  (N.  8.) 
1022. 

On  effect  of  undevelopment  of  injury  as  affecting  time  for  giving 
the  notice  required  by  an  accident  insurance  policy,  see  note  in  14 
Ii.  S.  A.  (N.  8.)  503. 
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poisoning,  etc.,  held  to  make  a  jniy  question  whether  the  injury  was 
accidental  within  a  fraternal  benefit  policy. 

Insurance— Accident  Policy — "Accidental  Means.** 

8.  A  wound  intentionally  made  by  a  barber  in  removing  an  in- 
growing hair  from  plaintiff's  face,  with  his  consent,  held  not  made 
by  ''accidental  means"  within  a  fraternal  benefit  policy. 

Insurance — ^Accident  Policy — Time  to  8ne. 

9.  Where  a  fraternal  benefit  association's  constitution  required 
claims  to  be  presented  after  total  recovery,  and  authorized  benefits 
for  2  years'  disability,  a  suit  for  32  months'  disability,  commenced 
7  months  after  refusal  of  the  claim,  held  brought  in  time,  although 
the  constitution  required  suit  to  be  brought  within  8  months  after  the 
claim's  refusal. 

From  Multnomah :  Eobert  G.  Mobbow,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

It  is  alleged  and  admitted  that  the  defendant  is  a 
corporation  engaged  in  fraternal  insurance  business 
and  at  the  time  of  happenings  named  in  the  complaint 
the  plaintiff  was  a  member  in  good  standing  thereof. 
He  avers: 

'  *  That  on  or  about  the  thirteenth  day  of  November, 
1914,  a  barber,  while  endeavoring  to  remove  some  in- 
growing hairs,  accidentally  penetrated  or  broke  the  skin 
on  the  point  of  plaintiff's  chin,  thereby  causing  an 
open  wound,  into  which  an  infection  was  introduced,  as 
a  result  of  which  plaintiff  became  ill  and  was  incapa- 
citated and  wholly  disabled  for  transacting  any  busi- 
ness for  a  period  of  thirty-one  weeks  and  six  days,  and 
was  partially  disabled  thereafter  for  a  period  of  one 
week  and  one  day. ' ' 

He  states  also  that,  according  to  the  constitution  and 
by-laws  of  the  defendant,  the  rate  of  indemnity  for 
total  disability  is  twenty-five  dollars  a  week,  and  for 
partial  disability,  twelve  dollars  and  a  half  per  week. 
Stating  that  he  has  performed  all  the  conditions  on 
his  part  to  be  fulfilled  to  obtain  the  indemnity  which 
the  defendant  has  refused  to  pay,  he  demands  judg- 
ment for  $810-70.    Th^  guoted  allegations  about  the 
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injury  and  the  performance  of  the  stipulations  by  the 
plaintiff  are  denied.  The  rates  of  indemnity  are  ad- 
mitted. 

Three  affirmative  defenses  are  set  up.  The  first  is 
in  this  language : 

**That  the  injuries  described  in  the  complaint  were 
voluntarily  inflicted  upon  the  plaintiff  by  himself 
through  the  barber  referred  to  in  paragraph  III  of  the 
complaint,  who  acted  at  the  instance  of  plaintiff,  and 
who  acted  intentionally;  that  the  removal  of  the  in- 
growing hair  from  the  plaintiff's  chin,  as  alleged  in  the 
third  paragraph  of  the  complaint,  was  not  a  violent  or 
accidental  act ;  that  on  the  contrary  it  was  intentional 
and  with  the  consent  of  plaintiff ;  that  the  disability  re- 
lied upon  as  the  ground  of  plaintiff's  cause  of  action 
resulted  from  infection  and  the  infection  was  not  in- 
troduced into,  by,  and  through  an  open  wound  caused 
by  violent  or  accidental  means ;  that  the  removal  of  the 
ingrowing  hair  referred  to  in  the  third  paragraph  of 
the  complaint  was  surgical  treatment,  although  plain- 
tiff elected  to  have  the  same  done  by  a  barber.  That 
plaintiff's  injuries  were  not  wholly  or  at  all  due  to  acci- 
dent, but  were  wholly  due  to  bodily  infirmity,  disease, 
poison,  infection  and  the  voluntary  act  of  plaintiff  and 
the  barber  referred  to  in  the  complaint. ' ' 

The  second  is  to  the  effect  that  although  not  uncon- 
scious or  physically  unable  to  do  so,  the  plaintiff  did 
not  give  the  defendant  any  information  of  his  injury 
until  more  than  thirty  days  thereafter,  notwithstand- 
ing the  rules  of  the  institution  required  that  notice  be 
given  within  that  period  imder  such  circumstances. 
The  third  is  in  substance  that  it  was  agreed  that  no 
action  against  the  defendant  for  the  recovery  of  any 
claim  arising  under  the  certificate  of  membership  or 
the  constitution  and  by-laws  shall  be  sustained  unless 
commenced  within  six  months  after  the  refusal  of  the 
defendant  to  pay  the  same,  and  that  although  the  de- 
fendant refused  to  pay  the  plaintiff's  demand  of  all  of 
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which  th'e  latter  received  notice  not  later  than  January 
21,  1915,  this  action  was  not  commenced  until  August 
28th  of  that  year.  All  these  defenses  are  prefaced  by 
the  admitted  allegations  to  the  effect  that  the  defend- 
ant is  a  fraternal  insurance  society,  the  constitution 
and  by-laws  of  which  are  binding  upon  its  members, 
and  that  the  plaintiff  stipulated  that  he  would  comply 
with  all  their  regulations  and  accept  the  same  as 
clearly  defining  the  rights  and  obligations  incident  to 
his  membership.  These  are  accompanied  by  certain 
conceded  excerpts  from  the  constitution  of  the  defend- 
ant, which  are  more  fully  set  forth  in  the  opinion. 
Otherwise  the  answers  are  denied. 

Further  replying  and  excusing  his  failure  to  give 
notice  within  thirty  days  after  the  accident  the  plaintiff 
avers  that  immediately  after  its  occurrence  he  became 
unconscious  and  physically  unable  to  communicate 
with  the  defendant  and  so  continued  a  long  time  after 
the  date  of  the  first  notice  which  was  given  for  him  by 
his  son  on  December  22,  1914. 

The  case  was  heard  by  a  jury  and  the  result  was  a 
verdict  and  judgment  for  the  plaintiff  which  the  court 
set  aside  and  granted  a  new  triaL  From  this  last  or- 
der the  plaintiff  appeals.  AlFfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Wilbur  Henderson,  Messrs.  Davis  £  Farrell  and 
Mr.  E.  K.  Oppenheimer,  with  oral  arguments  by  Mr. 
Henderson  and  Mr.  Wilfred  E.  Farrell. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr,  W.  Lair  Thompson,  Messrs.  Snow  d  McCamant 
and  Mr.  MacCormac  Snow,  with  an  oral  argument  by 
Mr.  Thompson. 
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Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  constitntion  and  by-laws  of  the  defendant  which 
confessedly  affect  this  case  read  thus  2 

"Article  IX. 

*'Sec.  3.  ^  Whenever  a  member  of  this  Association  in 
good  standing  shall,  through  external,  violent  and  acci- 
dental means,  receive  bodily  injuries  which  shall  inde- 
pendently of  all  other  causes  immediately  and  wholly 
disable  him  from  transacting  any  and  every  kind  of 
business  pertaining  to  his  occupation  as  shown  by  the 
records  of  this  Association,  he  shall  be  paid  for  the  loss 
of  time  occasioned  thereby  the  sum  of  $25.00  per  week, 
not  exceeding  one  hundred  and  four  consecutive  weeks, 
and  $12.50  per  week  for  partial  disability. 

*  *  Sec.  7.  All  claims  for  benefits  or  indenmity  under 
the  benefit  certificate  of  a  member  in  good  standing 
and  this  Constitution  must  be  made  to  the  National 
Board  of  Directors.  Such  claims  are  not  divisible  and 
must  be  presented  after  the  total  recovery  of  the  mem- 
ber. 

**Sec.  8.  Any  member  in  good  standing  meeting 
with  any  accident,  as  described  in  this  article,  must 
notify  the  National  Secretary  in  writing  within  thirty 
days,  giving  full  particulars  of  same  and  name  of  at- 
tending physician.  In  case  of  death  the  beneficiary 
shall  give  such  notice  within  thirty  days.  In  case  of 
failure  to  notify,  except  because  of  unconsciousness  or 
physical  inability,  the  member  or  his  beneficiary  in 
case  of  death  shall  forfeit  all  rights  to  insurance  bene- 
fits. *  *  The  forwarding  of  blanks  for  the  purpose  of 
proofs  as  above  provided  or  the  investigation  of  any 
claim  by  any  one  authorized  to  represent  the  Associa- 
tion or  the  holding  of  an  autopsy  under  the  direction 
of  the  Association  shall  not  constitute  or  be  a  waiver  of 
any  right  or  of  any  defense  which  the  Association  may 
have  against  any  claim  made  against  it. 

*'Sec.  9.  No  action  against  this  Association  for  the 
recovery  of  any  claim  arising  under  the  certificate  of 
membership  or  the  Constitution  and  By-Laws  shall  be 
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sustained  unless  commenced  within  six  months  after 
the  refusal  of  the  Association  to  pay  the  same  and  a 
lapse  of  such  period  shall  be  conclusive  evidence 
against  the  validity  of  such  claim  asserted  if  an  action 
for  its  enforcement  be  subsequently  commenced. 

*'Sec.  12.  None  of  the  officers,  directors,  or  mem- 
bers of  this  Association,  and  no  State  Division  or  local 
Post  or  any  officer  thereof,  shall  have  the  power  or 
authority  to  waive  any  of  the  provisions  of  the  Char- 
ter, Constitution  or  By-Laws  of  this  Association,  nor  to 
adopt  any  rule  or  provision  in  connection  therewith, 
except  as  herein  provided.  The  Charter,  Constitution 
and  By-Laws,  with  all  amendments  thereto,  shall  be 
binding  upon  the  Association  and  on  each  and  every 
member  thereof,  and  on  all  beneficiaries  of  members." 

^*  Article  X. 

*  *  Sec.  2.  This  Association  shall  not  be  liable  in  case 
of  injury,  fatal  or  otherwise,  inflicted  by  a  member 
in  good  standing  on  himself,  or  in  case  of  *  *  death 
or  disability  when  caused  wholly  or  in  part  by  any 
bodily  or  mental  infirmity  or  disease  or  by  intentional 
injuries  causing  death  or  disability  inflicted  by  the 
member,  or  any  other  person,  upon  hinn  *  •  or  injury, 
fatal  or  otherwise,  resulting  from  any  poison  or  infec- 
tion (unless  the  infection  is  introduced  into,  by,  or 
through  an  open  wound,  which  open  wound  must  be 
caused  by  external,  violent,  and  accidental  means  and 
be  visible  to  the  naked  eye)  *  *  or  disability  resulting 
from  medical  or  surgical  treatment  *  *  nor  shall  the 
Association  be  liable  in  any  case  where  the  injury  or 
death  is  not  caused  by  external,  violent,  and  accidental 
means  independently  of  all  other  causes  and  is  not  the 
sole  or  proximate  cause  of  the  death  or  disability. ' ' 

1.  One  matter  to  be  determined  is  whether  the  plaintiff 
was  wholly  disabled  from  transacting  any  and  every 
kind  of  business  pertaining  to  his  occupation.  The 
matter  in  dispute  is  one  of  cold  contract  and  is  not  one 
of  damages  involving  degrees  of  suffering.  Notwith- 
standing this,  over  the  objections  of  the  defendant,  the 
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plaintiff  by  his  counsel  persistently  went  into  extreme 
details,  relating  the  different  surgical  operations  per- 
formed upon  him  during  his  sickness,  the  suppuration 
of  the  wounds,  all  his  suffering  and  his  present  condi- 
tion. His  case  could  have  been  proved  in  that  respect 
by  the  simple  statement  that  he  was  unable  to  pursue 
his  occupation  for  the  length  of  time  stated.  If  he  had 
been  painlessly  paralyzed  by  an  accidfent  within  the 
meaning  of  his  certificate  of  membership  to  the  extent 
that  it  would  have  wholly  prevented  him  from  trans- 
acting his  business,  he  would  have  been  entitled  to  re- 
cover so  far  as  that  branch  of  the  case  was  concerned. 
The  amount  or  intensity  of  his  suffering  was  imma- 
terial. It  could  not  add  to  nor  take  from  the  amount 
of  his  recovery  if  he  was  entitled  to  recover  at  all. 
The  only  effect  its  recital  could  have  would  be  to 
prejudice  the  jury  in  its  consideration  of  the  issues 
involved.  The  admission  of  this  testimony  was  one  of 
the  grounds  of  the  defendant's  motion  for  a  new  trial. 
On  that  basis  alone  the  court  was  right  in  setting  aside 
the  judgment. 

2.  In  view  of  the  probability  of  a  new  trial,  however, 
it  becomes  necessary  to  consider  the  other  assignments 
of  error  mentioned  in  the  motion.  These  are  predi- 
cated upon  the  refusal  of  the  court  to  give  the  instruc- 
tions requested  by  the  defendant.  The  first  of  these, 
being  a  peremptory  instruction  to  find  for  the  defend- 
ant, we  will  pass  without  further  coDMuent.  The  sec- 
ond reads  thus: 

''It  is  admitted  in  the  pleadings  that  the  defendant 
is  a  fraternal  insurance  corporation  or  association  and 
that  the  plaintiff  was  in  good  standing  in  this  Associa- 
tion on  the  13th  of  November,  1914.  The  pleadings  also 
admit  a  number  of  the  provisions  contained  in  the  con- 
stitution and  by-laws  of  the  defendant.  The  jury  is 
instructed  that  all  of  these  provisions  contained  in  the 
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constitution  and  by-laws  of  the  defendant  corporation 
and  alleged  in  the  answer  of  the  defendant  are  binding 
upon  the  plaintiff  and  plaintiff  can  only  recover  in  this 
case  by  showing  that  under  the  terms  and  conditions 
contained  in  the  constitution  and  by-laws  of  the  de- 
fendant plaintiff  is  entitled  to  recover. '* 

This  instruction  contains  a  general  statement  of  the 
principles  governing  a  recovery  by  the  plaintiff  and 
should  have  been  given  to  the  jury, 

3-5.  The  third  is  as  follows : 

*'It  is  provided  in  the  constitution  of  the  defendant 
that  any  member  claiming  a  right  to  recover  for  an 
accident  sustained  by  him  must  notify  the  National 
Secretary  of  the  defendant  within  thirty  days.  The 
failure  to  give  the  notice  within  this  time  may  be  ex- 
cused by  unconsciousness  or  physical  inability  on  the 
part  of  the  member.  The  jury  is  instructed  that  the 
unconsciousness  or  physical  inability  referred  to  in  the 
constitution  of  the  defendant  which  will  excuse  giving 
notice  within  thirty  days  is  an  unconsciousness  or 
physical  inability  which  continues  during  the  entire 
thirty  days,  or  during  the  period  elapsing  between  the 
discovery  by  plaintiff  that  his  injury  was  material  and 
the  expiration  of  said  thirty  day  period.  If  therefore 
you  find  from  the  evidence  that  on  the  evening  of  the 
13th  of  November,  1914,  the  plaintiff  suffered  pain  as 
the  result  of  the  abrasion  of  his  skin  on  that  day  and 
that  the  sore  got  worse  on  the  following  days  and  that 
at  some  later  time  from  three  to  seven  days  after  the 
incident  of  which  he  complains  plaintiff  regarded  the 
sore  as  sufficiently  serious  to  justify  calling  a  physician 
and  that  up  to  the  time  when  plaintiff  first  consulted  a 
physician  he  was  conscious  and  able  to  write,  or  able 
to  request  someone  else  to  write  to  the  defendant,  and 
that  as  a  matter  of  fact  no  notice  was  given  to  the  de- 
fendant of  the  incident  until  more  than  thirty  days  sub- 
sequent to  the  13th  of  November,  1914,  then  I  instruct 
you  that  plaintiff  cannot  recover  and  your  verdict 
should  be  for  the  defendant. ' ' 
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In  our  judgment  the  plaintiff  was  entitled  to  full 
thirty  days  within  which  to  inform  the  defendant  of  his 
injury  and  a  notification  on  the  thirtieth  day  of  such  a 
period  next  ensuing  after  the  accident,  during  all  of 
which  he  was  conscious  and  able,  would  have  been  in 
ample  time.  The  forfeiture  clause  respecting  failure 
to  notify  contains  the  exception  *' because  of  uncon- 
sciousness or  physical  inability. '*  The  manifest  ob- 
ject of  this  qualification  is  to  extend  the  time  rather 
than  to  shorten  it.  Manifestly  it  was  not  the  design  of 
the  contracting  parties  to  impose  upon  one  who  was  in 
fact  unable  to  give  it,  greater  promptness  of  notice 
than  upon  one  who  was  at  all  times  able  to  notify  the 
insurer.  The  plaintiff  was  entitled  to  rely  upon  his 
allegation  in  the  complaint  that  he  had  performed  all 
the  conditions  of  the  contract  on  his  part :  Section  88, 
L.  0.  L.  When  this  was  challenged  by  the  defendant 's 
answer  to  the  effect  that  the  plaintiff  had  not  given 
notice  until  more  than  thirty  days  after  the  injury  he 
was  entitled  to  rest  in  his  reply  upon  the  exception  of 
unconsciousness  or  inability  to  notify  the  defendant. 
This  is  not  a  departure,  but  rather  an  affirmance  of 
the  general  allegation  of  the  complaint  to  the  effect 
that  he  had  observed  the  stipulation  on  his  part. 

The  authorities  cited  in  support  of  the  contention  of 
the  defendant  on  this  point  are  without  exception  those 
where  the  injured  person  is  required  either  to  give  im- 
mediate notice  or  within  a  certain  time,  without  any 
qualification  whatever  for  unconsciousness  or  inability 
as  allowed  in  the  instant  case.  For  instance,  in  Hatch 
V.  United  States  Casualty  Co,,  197  Mass.  101  (83  N.  E. 
398, 125  Am.  St.  Eep.  332, 14  Ann.  Cas.  290, 14  L.  E.  A. 
(N.  S.)  503),  the  policy  required  a  notice  within  ten 
days  of  the  event  causing  the  injury.  The  decedent 
fell  on  July  7th,  but  thought  nothing  of  it  and  gave  no 
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notice.  He  became  ill  August  Tth  and  died  on  the 
eleventh  of  that  month,  after  which  his  beneficiaries 
gave  notice  of  the  event  happening  more  than  a  month 
before.  It  was  properly  held  that  there  was  a  fail- 
ure to  comply  with  the  contract  in  that  respect.  So, 
in  Northwestern  Telephone  Co.  v.  Maryland  Casualty 
Co.,  86  Minn.  467  (90  N.  W.  1110),  the  policy  required 
immediate  notice  of  the  accident  where  the  claimant 
had  taken  insurance  against  liability  for  injuries  to 
its  employees.  Through  its  foreman,  the  plaintiff 
there  had  notice  of  the  accident  at  the  time  it  hap- 
pened but  not  until  the  employee  sued  it  about  a  year 
afterwards  did  it  inform  the  insurer.  Under  these 
circumstances  it  failed  in  its  action  against  the  Cas- 
ualty Company.  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio 
St.  529  (57  N.  E.  458,  49  L.  R.  A.  760),  Travelers' 
Ins.  Co.  V.  Na<jo,  142  Fed.  653  (73  C.  C.  A.  649),  and 
Hey  wood  v.  Maine  Mutual  Assn.,  85  Me.  289  (27  Atl. 
154),  are  all  *  immediate  notice"  cases  without  any 
qualification.  In  Parker  v.  Farmers'  Fire  Ins.  Co.,  • 
179  Mass.  528  (61  N.  E.  215),  a  fire  occurred  October 
3d.  The  policy  required  a  sworn  statement  ^'forth- 
with to  be  rendered  to  the  company."  Four  days 
after  the  fire,  the  insured  went  to  visit  a  sick  child.  At 
intervals  thereafter  she  was  either  sick  herself  or  some 
one  of  her  family  was,  and  notice  was  not  given  until 
the  10th  or  12th  of  December.  This  was  held  not 
to  be  in  compliance  with  the  stipulation.  In  that  case, 
as  well  as  in  United  Benev.  Soc.  v.  Freeman,  111  Gra. 
355  (36  S.  E.  764),  and  North  American  Accident  Ins. 
Co.  V.  Watson,  6  Ga.  App.  193  (64  S.  E.  693),  there  was 
no  exception  or  qualification  annexed  to  the  time  with- 
in which  notice  was  required.  In  the  case  before  us 
for  consideration  the  exception  is  the  saving  grace 
for  the  plaintiff.    There  was  evidence  which  tiie  jury 
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was  entitled  to  consider,  respecting  his  unconscious- 
ness and  physical  disability  to  give  the  notice  until 
it  was  given  for  him  after  the  expiration  of  the  thirty- 
day  period.  The  instruction  requested,  therefore,  was 
properly  refused,  it  being  to  the  effect  that  if  he  was 
conscious  at  any  time  during  the  period  of  thirty  days 
next  following  the  alleged  accident,  he  was  bound  to 
have  given  notice  and  was  not  excused  by  subsequent 
unconsciousness  or  disability  happening  within  the 
remainder  of  the  time. 

6.  The  fourth  instruction  requested  by  the  defendant 
is  here  set  down: 

**The  jury  is  instructed  that  plaintiff  was  bound  to 
know  the  contents  of  the  constitution  and  by-laws  of 
the  defendant  corporation  and  that  he  cannot  excuse 
himself  for  failure  to  comply  with  the  provisions  con- 
tained in  the  constitution  and  by-laws  by  showing  that 
he  and  the  members  of  his  family  were  in  fact  ignorant 
of  their  contents." 

This  instruction  is  clouded  by  the  clause  relating  to 
the  members  of  the  plaintiff's  family,  which  is  not  in 
conformity  with  the  issues  involved.  It  was  properly 
refused. 

7-9.  The  two  remaining,  five  and  six,  are  in  these 
words : 

*  *  The  jury  is  instructed  that  if  plaintiff  directed  the 
barber  to  remove  the  ingrowing  hairs  from  his  chin 
and  the  barber  proceeded  to  remove  the  hair  under 
instructions  from  plaintiff,  plaintiff  cannot  recover  in 
this  case,  even  though  the  work  of  the  barber  was  un- 
skilfully done  and  the  results  were  such  that  neither 
the  plaintiff  nor  barber  anticipated." 

'*If  the  abrasion  of  plaintiff's  chin  was  due  to  the 
intentional  act  of  the  barber  in  endeavoring  to  remove 
an  ingrowing  hair  thereon  plaintiff  cannot  recover  and 
your  verdict  should  be  for  the  defendant." 
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We  note  that  the  defendant  does  not  insure  merely 
against  injuries  although  they  might  constitute  an  un- 
expected effect.  The  damage,  whether  anticipated  or 
not  as  a  result,  must  have  happened  through  accidental, 
violent  and  external  means.  All  three  of  these  in- 
gredients must  unite  to  form  the  cause  of  the  subse- 
quent hurt  before  there  can  be  a  recovery  under  the 
admitted  terms  laid  down  in  the  constitution  and  by- 
laws of  the  defendant.  A  man's  leg  might  be  broken 
by  a  runaway  team  coming  suddenly  upon  him  from 
behind.  He  might  reasonably  expect  to  be  confined  to 
his  bed  for  some  weeks  and  yet  the  cause  of  the  frac- 
ture would  be  accidental.  On  the  other  hand,  he  might 
purposely  inflict  upon  himself  a  slight  pin  scratch 
which  would  ordinarily  pass  unnoticed  and  septicaemia 
might  ensue  and  unexpectedly  amputation  of  the  in- 
jured part  might  become  necessary,  yet  the  scratch 
would  not  be  accidental.  In  other  words,  under  such 
a  policy  as  this  the  liability  must  be  determined  by 
causes  rather  than  consequences. 

It  may  be  conceded  that  the  injury  inflicted  by  the 
barber's  tweezers  was  external.  We  cannot  stop  to 
weigh  and  haggle  about  the  degree  of  violence  in- 
volved. The  question  to  be  determined  is  whether  the 
cause  of  the  injury  was  accidental  and  whether  the 
instructions  asked  for  should  have  been  given.  A 
brief  allusion  to  the  testimony  about  what  happened 
in  the  barber-shop  is  here  appropriate.  Plaintiff  gave 
a  narration  about  going  into  the  shop  and  taking  the 
first  chair  and  that  the  barber  shaved  him  and  cut  his 
hair.     In  speaking  of  the  barber,  plaintiff  stated : 

.  ''He  said  that  there  was  a  dead  hair  in  my  chin, 
and  he  went  to  work  with  his  tweezers  and  took  it  out. 
At  that  time,  at  that  moment,  the  towel-supply  man 
was  either  coming  in  or  going  out.    Anyway,  he  got 
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into  an  altercation  with  him  just  as  he  made  the  at- 
tempt to  get  the  hair,  and  he  looked  up,  and  he  jabbed 
those  tweezers  into  the  skin  and  took  out  quite  a  little 
piece  of  it  with  the  tweezers,  in  attempting  to  get  the 
hair.*' 

On  cross-examination  he  testified  as  follows: 

* '  Q.  How  many  ingrowing  hairs  were  there  on  your 
chin? 

"A.  I  don't  know. 

*'Q.  Did  the  barber  remove  those  at  your  request? 
^*'A.  He  called  my  attention  to  it  and  I  requested 
him  to. 

'*Q.  He  called  your  attention  to  the  hair  and  you 
told  him  to  pull  it  outt 

*'A.  Yes,  sir. 

**Q.  His  effort  in  pulling  it  out  was  pursuant  to  your 
request  t 

''A.  I  requested  him  to,  though  he  suggested  it  him- 
self.'' 

Again,  in  his  final  claim  to  the  defendant,  in  describ- 
ing the  accident  which  caused  the  injury  the  plaintiff 
used  this  language: 

**I  asked  barber  to  remove  some  ingrowing  hairs 
from  point  of  my  chin.  In  doing  so  he  produced  a 
wound  which  became  infected. ' ' 

The  barber  was  not  produced  as  a  witness.  In  the 
light  of  the  issues  framed  by  the  pleadings,  it  became  a 
question  of  fact  for  the  jury  to  determine  whether  the 
means  producing  the  injury  was  accidental  or  not. 
The  jury  might  consider  that  it  was  impossible  to 
perform  the  required  operation  without  making  some 
incision  of  the  skin  so  as  to  reach  the  hair  growing' 
underneath,  and  that  on  that  account  the  barber  inten- 
tionally and  with  the  implied  consent  at  least  of  the 
plaintiff,  made  the  cut  which  afterwards  became  in- 
fected.   This  would  not  be  an  unwarranted  conclusion 
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from  the  plaintiflf's  own  testimony.    K,  therefore,  the 

wound  was  made  intentionally  it  wonld  not  come  within 
the  meaning  of  the  term  * '  accidental  means. ' '  Conse- 
quently the  fifth  and  sixth  instructions  should  have  been 
given  to  the  jury:  Stone  v.  Fidelity  d  Casualty  Co.,  133 
Tenn.  672  (182  S.  W.  252,  Ann.  Cas.  1917A,  86,  L.  B.  A. 
1916D,  536) ;  Carries  v.  Iowa  State  Traveling  Men^s 
Assn.,  106  Iowa,  281  (76  N.  W.  683,  68  Am.  St.  Bep. 
306) ;  Feder  v.  Iowa  State  Traveling  Men's  Assn.,  107 
Iowa,  538  (78  N.  W.  252,  70  Am.  St.  Bep.  212,  43 
L.  B.  A.  693) ;  Smouse  v.  Iowa  State  Traveling  Men's 
Assn.,  118  Iowa,  436  (92  N.  W.  53) ;  Schmid  v.  Indiana 
Travelers'  Ace.  Assn.,  42  Ind.  App.  483  (85  N.  E. 
1032) ;  Lehman  v.  Great  Western  Ace.  Assn.,  155  Iowa, 
737  (133  N.  W.  752,  42  L.  B.  A.  (N.  S.)  562) ;  Hastings 
V.  Travelers'  Ins.  Co.,  190  Fed.  258;  Shanherg  v.  Fidel- 
ity (&  Casualty  Co.,  158  Fed.  1,  5  (85  C.  C.  A.  343,  19 
L.  B.  A.  (N.  S.)  1206). 

Nothing  of  similar  import  was  given  by  the  court 
in  the  charge  to  the  jury  which  is  here  set  down  in  full : 

'^  You  have  been  here  for  some  little  time.  You  have 
heard  the  testimony  in  this  case  and  I  will  submit  the 
case  to  you  with  the  instruction  that  the  jury  are  the 
exclusive  judges  of  the  facts.  The  defendant  has  re- 
quested me  to  give  you  certain  instructions,  numbered 
I  to  and  including  VI,  each  of  which  I  decline  to  give. 
To  the  refusal  to  give  each  one  of  these  instructions 
an  exception  is  allowed.  Nine  of  your  number  are 
sufficient  to  carry  the  verdict.'' 

This  disposes  of  all  the  assignments  of  error  appar- 
ent in  the  bill  of  exceptions.  Another  matter  discussed 
by  both  parties  in  their  briefs  and  at  the  hearing  was 
whether  or  not  on  the  admitted  facts  the  action  was 
commenced  in  time.  But  for  the  fact  that  the  ques- 
tion most  likely  will  be  urged  again  at  the  trial  in  the 
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Circuit  Court,  we  might  well  ignore  it  on  the  record 
before  us.  In  view  of  the  attitude  of  the  parties  them- 
selves, however,  we  will  determine  it.  It  is  conceded 
in  the  reply  that  the  plaintiff  received  a  letter  from  the 
national  secretary  of  the  defendant  dated  January  16, 
1915,  stating  that  the  directors  could  not  entertain  the 
plaintiff's  claim  and  that  the  complaint  herein  was 
not  filed  until  August  28,  1915.  It  is  admitted  in  evi- 
dence also  that  the  letter  alluded  to  was  received  by 
the  plaintiff  not  later  than  January  21,  1915.  Six 
months  from  that  date  would  expire  July  21st  of  that 
year.  The  following  excerpt  from  Switchmen^ s  Union 
of  North  America  v.  Colehouse,  227  111.  561  (81  N.  B. 
696),  sets  forth  a  well-established  canon  for  the  con- 
struction of  contracts  of  the  sort  before  us : 

*'The  laws  and  rules  of  the  appellant  are  to  be  con- 
strued liberally  in  favor  of  appellee,  so  as  not  to  defeat 
the  object  and  purpose  of  the  insurance  or  indemnity : 
Healey  v.  Mutual  Accident  Assn.,  133  111.  556  (25  N.  E. 
52,  23  Am.  St.  Rep.  637,  9  L.  B.  A.  371).  Where  it  is 
sought  to  narrow  the  range  of  liability  by  insurance 
companies  or  societies,  equivocal  expressions  are  to  be 
interpreted  most  strongly  against  the  company:  Com- 
mercial Ins.  Co.  V.  Robinson,  64  111.  265  (16  Am.  Rep. 
557).  *The  language  of  the  policy,  particularly  in  de- 
termining whether  the  liability  is  limited,  is  always  to 
be  strictly  construed  against  the  insurer':  Queen  Ins. 
Co.  V.  Dearborn  Sav.  etc.  Assn.,  175  111.  115  (51  N.  E. 
717).  The  language  and  arrangement  of  the  clauses 
of  Section  16  are  the  language  and  arrangement  of 
appellant,  and  in  such  cases  it  was  held,  in  Union 
Mutual  Accident  Assn.  v.  Frohard,  134  111.  228  (25 
N.  E.  642,  23  Am.  St.  Rep.  664, 10  L.  R.  A.  383),  that  the 
interpretation  must  be  most  strongly  against  appel- 
lant; that  the  language  used  should  be  construed, 
according  to  its  common  and  literal  meaning,  in  favor 
of  the  assured.  In  Forest  City  Ins.  Co.  v.  Hardesty, 
182  111.  39  (55  N.  E.  139,  74  Am.  St.  Rep.  161),  it  was 
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held  that,  where  the  contract  of  insurance  is  so  framed 
as  to  leave  room  for  construction,  that  construction 
should  be  adopted  which  will  not  impair  the  indemnity, 
and,  if  a  clause  in  a  policy  is  susceptible  of  two  inter- 
pretations, courts  will  adopt  the  one  which  is  most 
favorable  to  the  assured,  in  order  to  indenmify  him 
for  the  loss  sustained.  That  case  was  cited  and  quoted 
from  with  approval  in  Terwilliger  v.  National  Masonic 
Accident  Assn.,  197  111.  9  (63  N.  E.  1034).'' 

All  parts  of  an  instrument  must  be  construed  so  as 
to  make  them  harmonious  and  effectual  if  possible.  It 
is  required  by  Section  7  of  Article  IX  of  the  defendant's 
constitution  that  all  claims  for  benefits  or  indemnity 
must  be  presented  to  the  national  secretary  of  the 
association  and  that '  *  such  claims  are  not  divisible  and 
must  be  presented  after  the  total  recovery  of  the  mem- 
ber." The  possible  time  limit  of  reimbursement  for 
total  disability  is  one  hundred  and  four  consecutive 
weeks  or  two  years,  according  to  Section  3  of  that 
article.  We  have  in  mandatory  language  the  require- 
ment that  the  claim  must  be  presented  after  the  total 
recovery  of  the  member,'  which  must  mean,  subject  to 
the  two-year  limitation,  that  it  cannot  be  presented 
before  the  member  recovers.  Beduced  to  its  lowest 
terms  it  is  in  effect  stated  that  no  claim  can  exist  until 
the  recovery  of  the  member.  Giving  these  provisions 
effect  in  connection  with  Section  9  forbidding  any 
action  against  the  defendant  unless  commenced  within 
six  months  after  the  refusal  of  the  association  to  pay 
the  same  it  is  plain  that  the  limitation  must  be  held  to 
run  from  the  time  when  the  defendant  refuses  to  pay 
a  claim  which  has  been  presented  after  the  member  has 
regained  his  health.  The  plaintiff  had  a  right  to  re- 
cover for  a  period  of  disability  amounting  possibly  to 
two  years.  To  approve  the  contention  of  the  defend- 
ant would  be  to  hold  that  inmoiediately  on  the  happen- 
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ing  of  the  accident  it  might  renounce  liability  there- 
after to  accrue  and  thus  reduce  the  two-year  period  to 
six  months. 

Its  refusal  to  pay  cannot  be  countenanced  where  it 
has  the  effect  to  violate  or  curtail  the  rights  of  the  in- 
sured defined  in  other  provisions  of  the  contract.  It 
is  not  by  the  mark  to  say  that  he  could  have  commenced 
his  action  prior  to  July  21st,  and  then  by  supplemental 
complaints  brought  up  the  remainder  of  his  demand 
for  consideration,  for  it  is  expressly  stipulated  that 
claims  are  not  divisible  and  in  mandatory  language  the 
plaintiff  was  required  to  make  presentation  not  before 
but  after,  he  had  regained  his  health. 

There  is  an  apparent  conflict  of  authority  between 
the  precedents  on  the  matter  of  conventional  limita- 
tions in  policies  of  insurance.  One  class  holds  that  the 
time  restriction  prescribed  in  the  policies  must  be  so 
construed  that  it  may  be  augmented  by  an  additional 
provision  to  the  effect  that  actions  shall  not  be  com- 
menced until  the  expiration  of  a  given  period  after  the 
proofs  of  loss  are  submitted.  Instances  are  cases  like : 
Hogl  V.  Aachen  &  Munich  Ins.  Co.,  65  "W.  Va.  437  (64 
S.  E.  441,  131  Am.  St.  Kep.  972) ;  Stewart  v.  National 
Council  Knights  and  Ladies  of  Security,  125  Minn.  512 
(147  N.  W.  651) ;  Pacific  Mutual  Life  Ins.  Go.  v.  Adams, 
27  Okl.  496  (112  Pac.  1026).  Others  construe  strictly 
the  clause  providing  that  no  action  shall  be  commenced 
after  the  period  beginning  with  the  happening  of  the 
fire  or  the  death  of  the  insured  or  the  event  causing 
the  accident.  Among  cases  apparently  of  the  latter 
sort  is  Egan  v.  Oakland  Home  Ins.  Co.,  29  Or.  403  (42 
Pac.  990,  54  Am.  St.  Rep.  798),  which  holds  that  the 
limitation  of  six  months  from  the  date  of  the  fire  will 
be  enforced  though  the  policy  said  that  the  loss  should 
not  be  payable  until  ninety  days  after  furnishing  said 
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proof.  Other  cases  cited  in  the  defendant's  brief  are 
Harvey  v.  Fidelity  &  Casualty  Co.,  200  Fed.  925  (119 
C.  C.  A.  221) ;  Tebbets  v.  Fidelity  S  Casualty  Co.,  155 
Gal.  137  (99  Pac.  501) ;  Paul  v.  Fidelity  <&  Casualty  Co., 
186  Mass.  413  (71  N.  E.  801,  104  Am.  St.  Rep.  594) ; 
Lowe  V.  United  States  Mutual  Ace.  Assn.,  115  N.  C.  18 
(20  S.  E.  169) ;  Law  v.  New  England  Mutual  Ace. 
Assn.,  94  Mich.  266  (53  N.  W.  1104) ;  Moest  v.  Con- 
tinental  Casualty  Co.,  55  Misc.  Eep.  128  (104  N.  T. 
Supp.  553).  In  most  of  these  decisions,  particularly 
Ega/n  v.  Oakland  Ins.  Co.,  the  injury  for  which  in- 
demnity was  sought  had  fully  passed,  as  in  the  Egan 
Case,  a  fire,  and  the  cause  of  action  had  entirely  ac- 
crued, while  in  the  matter  before  us  the  claim  was 
yet  in  process  of  development. 

In  the  precedents  cited  it  was  possible  that  the 
casualty  should  happen,  the  damage  fully  accrue,  the 
notice  thereof  be  given,  and  proof  of  loss  submitted, 
all  well  within  the  conventional  period  of  limitation. 
But,  as  we  have  seen,  in  the  present  case  the  two-year 
possibility  of  the  continuance  of  the  sickness  cannot  be 
compressed  within  the  six  months  ^  limitation.  Again, 
in  most  of  the  cases  relied  upon  as  precedents,  the 
limitation  is  inaugurated  by  a  happening  either  be- 
yond the  control  of  both  parties  or  within  that  of  the 
claimant  so  that  good  reason  exists  for  restricting  the 
time  within  which  he  may  sue.  In  brief,  we  are  im- 
pelled to  the  conclusion  that  unless  it  cannot  be 
avoided,  that  construction  will  not  be  placed  upon  the 
contract  which  will  enable  one  party  in  its  discretion 
to  destroy  or  abridge  a  plain  right  of  the  other  under 
the  same  contract.  We  are  of  the  opinion,  therefore, 
that  under  the  admitted  facts  the  action  was  com- 
menced in  time. 
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The  conclusion  of  the  whole  matter  is  that  the  judg- 
ment of  the  Circuit  Oourt  in  granting  a  new  trial  must 
be  afifirmed.  Affibmed. 

Mr.  Chief  Justice  McBmdb,  Mb.  Justice  Benson 
and  Mr.  Justice  Harris,  concur. 

Mr.  Justice  MgCamant  took  no  part  in  the  con- 
sideration of  this  case. 


Argued  December  12,  1917,  affirmed  January  22,  1918. 

BLEYTHING  v.  BLEYTHING. 

(170  Pac.  305.) 

Divorce — Qronnds — Mutual  Quarreling. 

1.  Decree  for  defendant  wife  in  divorce  suit  will  be  affirmed;  the 
evidence  as  to  her  conduct  showing  no  more  than  the  childish  bicker- 
ings of  two  young  people,  avoidable  by  mutual  forbearance  and  self- 
control. 

[As  to  degree  of  proof  required  to  establish  cause  for  divorce, 
see  notetn  Ann.  Gas.  1913B,  1240.] 

From  Clackamas :  Jambs  U.  CAMTBBLii,  Judge. 

Department  1.  Statement  by  Mr.  Chief  Justice 
McBride. 

This  is  a  suit  by  Wallace  M.  Bleything  against 
Maude  E.  Bleything  for  divorce.  There  was  a  trial, 
findings  and  decree  for  defendant,  and  plaintiflf  ap- 
peals.   Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Miss  Lida  M.  O'Bryon  and  Mr.  George  C.  Brownell, 
with  an  oral  argument  by  Miss  O'Bryon. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Henry  M.  Esterly. 
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Opinion  by  Mb.  Chiep  Justice  McBbide. 

1.  There  are  no  new  questions  of  law  raised  npon 
this  appeal,  and  to  discuss  the  evidence  would  only  be 
to  recount  the  childish  bickerings  of  two  young  people 
who,  by  the  exercise  of  mutual  forbearance  and  self* 
control,  could  have  lived  pleasantly  together.  The 
evidence  does  not  convince  us  that  defendant's  con- 
duct has  been  such  as  to  entitle  plaintiff  to  a  decree, 
therefore  the  decree  of  the  Circuit  Court  is  affirmed. 

Affibbied. 

Mb.  Justice  Bubnett,  Mb.  Justicb  Bbnsok  and  Mb. 
Justice  Habbis  concur. 


Argued  January  8,  reversed  and  remanded  January  22, 1918. 

MULTNOMAH    COUNTY    v.    UNITED    STATES 
FIDELITY  &  GUARANTY  CO.*" 

(170  Pac.  525.) 

Connties — Contract  for  Work — ^Bond — Statute. 

1.  Section  6266,  L.  O.  L.,  requiring  anyone  contracting  with  the 
state,  a  municipality,  county,  or  school  district  for  prosecution  of  any 
work  to  give  the  usual  penal  bond,  with  the  additional  obligations 
that  he  make  payments  to  all  supplying  him  labor  or  material  for  any 
prosecution  of  the  work,  is  not  limited  to  what  i»  incorporated  into 
the  work,  but  conceruB  every  approximate  relation  of  the  contractor 
to  that  which  he  has  contracted  to  do. 

Highways — Contract  for  Work — ^Bond— Use  of  Engine — Compensation. 

2.  The  bond  of  a  contractor  with  a  county  for  improving  a  highway, 
who  was  to  furnish  all  material,  tools,  and  equipment  and  labor,  con- 
ditioned that  he  shall  pay  all  subcontractors  and  laborers,  material- 
men, and  all  persons  who  shall  supply  laborers  or  subcontractors  with 
materials  or  supplies  for  carrying  on  the  work,  covers  compensation 
to  the  owner  for  the  use  of  an  engine  hired  by  a  subcontractor  for 
work  in  grading. 

*0n  nature  of  labor  and  material  which  will  support  an  action  upon 
a  contractor's  bond,  see  notes  in  43  Ii.  &.  A.  (N.  8.)  162;  L.  B.  A. 
1915F,  951.  BXPOBTES. 
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Highwaya-Xlontract  for  Work— Bond— 'labor  and  Material'*— Ubo  of 
Engine. 

3.  Though  the  use  of  an  engine  is  not  strictly  'labor  and  material/' 
a  bond  for  payment  of  which  Section  6266,  L.  O.  L.,  requires  a  county 
to  exact  of  a  contractor  for  work,  a  bond  taken  broad  enough  to  cover 
compensation  therefor  is  valid. 

[As  to  right  of  one  furnishing  labor  or  material  to  sue  on  bond 
given  by  contractor  to  property  owner,  see  note  in  Ann.  Oas. 
1916 A,  754.] 

From  Multnomah :  Bobbbt  Qt.  Moebow,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  the  county  of  Multnomah  for 
the  use  and  benefit  of  L.  H.  McMahan  upon  a  contract 
and  bond  executed  by  the  Pacific  Bridge  Company,  a 
corporation,  and  its  surety.  The  complaint  alleges  in 
substance  the  following  facts : 

On  June  21, 1915,  Multnomah  County  entered  into  a 
contract  with  the  defendant  Pacific  Bridge  Company 
for  the  improvement  of  a  portion  of  Columbia  Eiver 
Highway,  namely,  section  D  from  the  east  end  of  One- 
onta  Bridge  to  the  easterly  line  of  the  county.  The 
contract  and  bond  are  set  out  in  the  complaint  as  ex- 
hibits. By  the  material  provisions  of  the  contract 
the  construction  company  specifically  agreed  *'to  fur- 
nish all  material,  tools  and  equipment  and  all  labor 
necessary  to  complete  the  above-described  work 
strictly  in  accordance  with  said  plans,  specifications 
and  schedule  of  rates,"  and  before  the  contract  be- 
came effective  to  furnish  the  county  with  a  bond  pro- 
viding for  the  faithful  performance  of  the  agreement. 
The  contractor  agreed  *'to  promptly,  as  due,  make 
payments  to  all  persons  supplying''  him  with  labor 
or  material  for  the  prosecution  of  the  work  provided 
for.  Provision  was  made  granting  a  right  of  action  to 
persons  furnishing  material,  labor  and  supplies  to  the 
contract  company,  who  were  not  paid,  as  follows: 
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**The  contractor  further  agrees  that  any  person 
who  supplied  labor  or  material  for  the  prosecution  of 
any  work  provided  for  under  this  contract  is  hereby 
authorized  to  institute  an  action  against  said  con- 
tractor or  his  sureties  on  his  own  relation  in  the  name 
of  the  county,  and  to  prosecute  the  same  to  final  judg- 
ment for  his  own  use  and  benefit.  The  contractor 
further  agrees  that  all  the  provisions  of  the  laws  of 
the  State  of  Oregon,  applicable  to  the  protection  of 
subcontractors,  materialmen  and  laborers  engaged  in 
carrying  out  the  terms  of  this  contract,  are  hereby 
made  a  part  of  this  contract  whether  expressly  incor- 
porated herein  or  not.^^ 

The  construction  company  filed  a  bond  with  the 
county  in  accordance  with  the  contract  and  Section 
6266,  L.  0.  L.,  with  the  defendant  United  States  Fidel- 
ity &  Guaranty  Company  as  surety.  After  reciting 
the  contract  between  Multnomah  County  and  the  Pa- 
cific Bridge  Company,  the  bond  provides: 

''Now,  therefore,  if  the  said  principal  herein  •  • 
shall  faithfully  and  truly  observe  and  comply  with  the 
terms,  conditions  and  provisions  of  the  said  contract, 
in  all  respects,  and  shall  well  and  truly  and  fully  do 
and  perform  all  and  singular  the  covenants,  condi- 
tions, guaranties,  matters  and  things  by  it  agreed, 
covenanted  and  undertaken  to  be  performed  under 
said  contract,  plans  and  specifications,  upon  the  terms 
proposed  therein,  •  *  and  shall  indemnify  and  save 
harmless  the  county  of  Multnomah,  *  *  and  shall 
promptly  pay  all  laborers,  mechanics,  subcontractors 
and  materialmen,  and  all  persons  who  shall  supply 
such  laborers,  mechanics  or  subcontractors,  with  ma- 
terials, supplies  or  provisions  for  carrying  on  such 
work,  all  just  debts,  dues,  and  demands  incurred  in  the 
performance  of  such  work,  •  *  then  this  obligation 
to  be  void;  otherwise  to  remain  in  full  force  and  ef- 
fect.'^ 

It  will  be  seen  that  the  contract  and  bond  embraced 
all  the  conditions  mentioned  in  the  statute,  and  some 
specifications  in  excess  of  the  statutory  requirements. 
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After  setting  forth  the  organization  of  the  county, 
the  incorporation  of  the  construction  company  and  the 
United  States  Fidelity  &  Guaranty  Company  and  the 
contract  and  bond,  plaintiff's  complaint  proceeds  to 
allege  as  follows:  The  Pacific  Bridge  Company  com- 
menced the  construction  of  the  improvement  and  dur- 
ing the  course  thereof  entered  into  an  agreement  with 
the  defendant,  T.  A.  Sweeney,  for  the  grading  of  the 
highway.  In  performing  this  work  he  used  a  cater- 
pillar engine  which  he  hired  from  L.  H.  McMahan 
whom  he  promised  and  agreed  to  pay  the  sum  of 
$10  per  day  for  the  use  thereof.  Between  June  21, 
1915,  and  October  24th  of  that  year  Sweeney  had  the 
use  of  the  caterpillar  engine  for  work  on  the  improve- 
ment for  a  period  of  64  days,  making  an  aggregate 
total  of  $640  due  therefor,  no  part  of  which  has  been 
paid  except  $10  and  $210  expended  in  making  renewals 
and  repairs  on  the  engine,  leaving  a  balance  of  $420 
unpaid.  Prior  to  the  commencement  of  the  action  L. 
H.  McMahan  made  application  to  the  county  of  Mult- 
nomah by  aflSdavit  for  a  certified  copy  of  the  bond  and 
contract  of  the  defendant  Pacific  Bridge  Company  and 
was  furnished  the  same.  The  defendants  filed  sep- 
arate demurrers  to  the  complaint  upon  the  ground  that 
that  pleading  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  of  defendant  T.  A. 
Sweeney  was  on  the  further  ground  that  there  is  no 
basis  for  the  contractual  relation  set  forth  in  the  com- 
plaint between  himself  and  the  plaintiff.  The  respec- 
tive demurrers  were  sustained  by  the  court  and  plain- 
tiff having  refused  to  plead  further  judgment  was  en- 
tered in  favor  of  the  several  defendants.  Plaintiff 
appeals.  Bevebsbd  and  Bemanded. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr,  William  P,  Lord  and  Mr.  Arthur  I.  Moulton^  with 
an  oral  argument  by  Mr,  Lord. 

For  respondents,  United  States  Fidelity  &  ^J^ua^anty 
Co.  and  The  Pacific  Bridge  Co.,  there  was  a  brief  over 
the  names  of  Mr.  M.  H.  Clark  and  Mr.  A.  E.  Clark, 
with  an  oral  argument  by  Mr.  M.  H.  Clark. 

For  respondent,  T.  A.  Sweeney,  there  was  a  brief 
and  an  oral  argument  by  Mr.  Thomas  Mannix. 

Me.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  In  1903,  Laws  of  1903,  p.  256  (Section  6266, 
L.  0.  L.),  the  legislature  enacted  tjie  following: 

''Hereafter  any  person  or  persons,  firm  or  corporar 
tion,  entering  into  a  formal  contract  with  the  State  of 
Oregon,  or  any  municipality,  county,  or  school  district 
within  said  state,  for  the  construction  of  any  buildings, 
or  the  prosecution  and  completion  of  any  work,  or  for 
repairs  upon  any  building  or  work,  shall  be  required- 
before  commencing  such  work,  to  execute  the  usual 
penal  bond  with  good  and  sufficient  sureties,  with  the 
additional  obligations  that  such  contractor  or  con- 
tractors shall  promptly  make  payments  to  all  persons 
supplying  him  or  them  labor  or  materials  for  any 
prosecution  of  the  work  provided  for  in  such  con- 
tracts. '  * 

The  act  provides  that  any  person  or  persons  who 
so  furnish  labor  or  material  may  obtain  a  copy  of 
the  contract  and  bond,  and  that  such  person 

''shall  have  a  right  of  action,  and  shall  be  authorized 
to  bring  suit  in  the  name  of  the  State  of  Oregon,  or 
any  county,  municipality,  or  school  district  within  such 
state  for  his  or  their  use  and  benefit  against  Said  con- 
tractor and  sureties/' 
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This  act  was  amended  in  1913,  but  not  so  as  to 
change  the  provisions  above  referred  to. 

The  position  taken  by  the  defendants  is  that  the  pay- 
ment for  the  use  of  the  caterpillar  engine  is  not  pro- 
vided for  in  the  contract  and  bond  under  the  terms  of 
the  statute.  In  the  expression  of  the  statute  it  is 
quite  likely  that  the  lawmakers  to  a  certain  extent  had 
in  contemplation  the  various  lien  statutes  providing 
for  liens  on  buildings  and  other  property  both  real 
and  personal  for  labor  and  materials.  However,  the 
enactment  under  consideration  has  a  different  purport 
and  broader  meaning  than  the  ordinary  lien  statutes ; 
therefore,  the  construction  of  the  latter  affords  but 
little  assistance  in  arriving  at  the  intent  of  the  former. 
The  lien  statutes  have  usually  been  strictly  held  to 
cover  only  what  is  incorporated  into  the  building  or 
property  against  which  the  lien  is  claimed.  Take  for 
instance  our  mechanic's  lien  statute,  Section  7416, 
L.  0.  L.,  which  provides  in  part  that 

**a  person  performing  labor  upon  or  furnishing  ma- 
terial, or  transporting  or  hauling  any  material  of  any 
kind  to  be  used  in  the  construction,  alteration,  or  re- 
pair, either  in  whole  or  in  part,  of  any  building ' ' 

shall  have  a  lien  upon  the  same.  Such  lien  statutes 
obviously  cover  only  what  goes  into  the  building  or 
structure  and  adds  to  the  value  of  the  same. 

In  American  Surety  Go.  v.  Lawrenceville  Cement 
Co,,  110  Fed.  717,  721,  Judge* Putnam  states: 

**  However,  this  principle  of  discrimination  is  so 
strongly  entrenched  in  the  practical  rules  properly  ap- 
plicable to  the  construction  of  this  statute  that  it 
needs  no  further  exposition.  It  has,  however,  no 
necessary  relation  to  repairs  of  an  incidental  and  com- 
paratively inexpensive  character,  made  on  the  plant 
during  the  progress  of  the  work,  representing  only  the 
ordinary  wear  and  tear  or  the  equivalent  thereof. 
Such  repairs,  under  some  circumstances,  are  within 
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the  purview  of  the  statute,  and  are  not  always  ex- 
cluded by  any  rules  of  construction  which  we  must 
apply  to  if 

Even  this  underlying  equity  which  requires  these 
lien  statutes  to  be  so  limited  in  their  application  is  not 
applied  with  absolute  strictness;  for  instance,  where 
a  bill  of  lumber  is  sold  to  one  erecting  a  building  no 
distinction  is  made  between  the  portions  of  such  ma- 
terial which  are  actually  incorporated  into  the  parts 
of  the  buildings  and  those  which  are  used  in  erecting 
temporary  floors  and  stagings  necessary  to  aid  in  the 
construction.  When  the  Congress  of  the  United 
States  enacted  the  statute,  from  which  the  one  under 
consideration  providing  for  giving  the  bond  in  ques- 
tion was  copied,  it  used  a  much  broader  expression 
than  is  employed  in  the  lien  statutes.  Our  law  uses 
the  following  language : 

*  *  Shall  promptly  make  payments  to  all  persons  sup- 
plying him  or  them  labor  or  materials  for  any  prose- 
cution of  the  work,  provided  for  in  such  contracts. ' ' 

As  declared  by  Judge  Putnam  in  American  Surety 
Co.  V.  LawrencevUle  Cement  Co.,  110  Fed.  717,  721, 
**the  statute  in  question  concerns  every  approximate 
relation  of  the  contractor  to  that  which  he  has  con- 
tracted to  do.'^ 

2.  In  the  present  case  the  act  and  the  bond  are  sus- 
ceptible of  a  more  liberal  construction  than  the  lien 
statutes.  Under  the  law  and  the  plain  language  of 
the  bond  all  indebtedness  incurred  for  labor  and  ma- 
terial used  in  the  prosecution  of  the  work  contracted 
to  be  performed  is  thereby  protected.  The  grading  of 
the  highway  was  an  important  part  of  the  construc- 
tion. If  Mr.  Sweeney  had  owned  the  engine  as  a  part 
of  his  construction  outfit  and  had  used  the  same  in  the 
prosecution  of  the  work  in  the  same  way  he  did  after 
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hiring  the  machine,  there  conld  have  been  no  qnestion 
but  that  a  fair  compensation  for  the  wear  and  deteri- 
oration of  the  instrumentality  would  have  been  pro- 
tected by  the  bond  under  the  law.  The  making  of  the 
contract  with  another  for  the  use  of  the  engine  in  mov- 
ing the  dirt  and  material  in  the  prosecution  of  the 
work  of  making  the  grade  does  not  change  the  sub- 
stance of  the  transaction  so  that  the  reasonable  ex- 
pense therefor  would  not  come  within  the  provisions 
of  the  bond.  On  the  other  hand,  such  compensation 
which  takes  the  place  of  the  necessary  wear  and  inci- 
dental repairs  of  the  machine  (see  American  Surety 
Co.  V.  Lawrenceville  Cement  Co.,  110  Fed.  717,  721) 
comes  directly  within  the  protection  of  the  letter  and 
spirit  of  the  bond.  The  use  of  the  caterpillar  engine 
having  been  supplied  to  the  contractor  through  the 
medium  of  the  subcontractor  Sweeney  for  the  prose- 
cution of  the  work  provided  for  in  the  contract,  and 
the  Pacific  Bridge  Company  having  given  a  bond  with 
surety  to  pay  for  the  same  and  having  failed  to  do  so, 
as  alleged  in  the  complaint,  the  demurrers  to  the  com- 
plaint should  have  been  overruled :  See  United  States 
V.  American  Surety  Co.,  200  U.  S.  197  (50  L.  Ed.  437, 
26  Sup.  Ct.  Kep.  168) ;  School  Dist.  No.  30  v.  Alameda 
Const.  Co.,  ante,  p.  132, 169  Pac.  507,  788;  School  Dist. 
No.  45  V.  Hallock, 86 Or.  687  (169  Pac.  130) ;  Portlandv. 
New  England  Casualty  Co.,  78  Or.  195  (152  Pac.  253) ; 
Columbia  County  v.  Consolidated  Contract  Co.,  83  Or. 
251  (153  Pac.  438).  In  Grants  Pass  Trust  Co.  v. 
Enterprise  Min.  Co.,  58  Or.  174,  177  (113  Pac.  859,  34 
L.  E.  A.  (N.  S.)  395, 1  Water  &  Min.  Gas.  412),  a  suit 
to  enforce  a  miner's  lien  allowed  by  Section  7444, 
L.  0.  L.,  to  any  person  furnishing  materials  or  sup- 
plies for  the  working  or  development  of  any  mine, 
it  was  held  in  an  elaborate  opinion  by  Mr.  Justice 


206    Multnomah  Co.  v.  United  States  P.  bto.  Co.     [87  Or. 

Moore  that  electricity  furnished  to  a  mine  for  illn- 
mination  or  power  constituted  ** supplies^'  within  the 
meaning  of  the  law. 

The  line  of  demarcation  must  be  drawn  between 
labor  and  material  furnished  a  contractor  which  are 
covered  by  such  a  bond  and  those  without  the  pale  of 
such  an  undertaking  by  taking  into  consideration  the 
service  and  material  in  the  particular  case. 

In  National  Surety  Co.  v.  United  States,  228  Fed. 
577,  578,  the  syllabus  says: 

**  Supplies  furnished  a  contractor  with  the  United 
States,  which  were  specifically  intended  for  current 
consumption  directly  on  the  work,  such  as  drills  and 
material  for  drills  used  in  drilling  machines,  and  made 
to  be  used  up  curreiitly,  and  in  fact  used  up  in  direct 
and  immediate  contact  with  rock  removed  as  part  of 
the  contract,  were  covered  by  the  contractor's  bond; 
the  removal  of  such  rock  being  a  part  of  the  *  construc- 
tion of  the  work.*  '* 

By  the  explicit  terms  of  the  contract  the  use  of  the 
engine  referred  to  and  that  of  other  similar  appliances 
was  made  a  part  of  the  contract  price.  According  to 
the  averments  of  the  complaint  the  energy  of  the  in- 
strument entered  directly  into  the  construction  of  the 
highway  just  as  effectively  as  though  it  had  been 
owned  by  the  contractor  or  subcontractor  and  evi- 
dently served,  to  a  large  extent  at  least,  as  a  substi- 
tute for  manual  labor.  There  is  no  chance  for  a 
double  allowance  for  the  service  claimed. 

This  case  is  somewhat  analogous  to  and  within  the 
reasoning  of  the  so-called  powder  cases  and  coal 
cases :  See  Schaghticoke  Powder  Co.  v.  Greenwich  etc. 
R.  Co.,  183  N.  Y.  306  (76  N.  E.  153,  111  Am.  St.  Rep. 
751,  5  Ann.  Cas.  443,  2  L.  B.  A.  (N.  S.)  288),  which  is 
a  lien  case,  and  City  Trust  etc.  Surety  Co.  v.  United 
States,  147  Fed.  155,  (77  C.  C.  A.  397).    The  statute 
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should  not  be  extended  to  include  the  use  of  material 
not  intended  to  be  protected  by  it  or  by  the  contract 
and  bond,  such  as  claims  for  the  purchase  of  an  en- 
gine, hoisting  apparatus,  or  the  like.  In  the  case  of 
United  States  Fidelity  &  Guaranty  Go.  v.  Bartlett,  231 
U.  S.  237  (58  L.  Ed.  200,  34  Sup.  Ct.  Bep.  88),  the 
contractors  were  to  build  a  breakwater.  They  owned 
a  quarry  which,  in  order  to  perform  their  contracts, 
it  was  necessary  to  open  to  get  out  the  stone,  transport 
it  and  dump  it  into  the  water.  The  question  involved 
was  the  labor  cost  of  quarrying  and  hauling  the  mate- 
rials. The  court  held  that  the  whole  of  this  was  labor 
performed  on  the  contract. 

•3.  According  to  the  strict  legal  definition  of  the  term 
* '  labor  and  material ' '  the  use  of  the  engine  would  not 
be  embraced  therein:  2  Wds.  &  Phrases  (2d  Series), 
p.  1321.  There  can  be  no  question  but  that  the  ser- 
vices of  the  machine  in  the  actual  grading  of  the  high- 
way, as  alleged  in  the  complaint,  is  covered  by  the 
language  of  the  contract  and  bond.  We  see  no  reason 
why  the  parties  negotiating  the  transaction  may  not 
follow  their  own  wills  as  long  as  their  minds  coincide 
perfectly,  in  stipulating  as  to  matters  which  are  often 
the  subject  of  controversy,  as  shown  by  the  opinions 
in  the  cases  above  cited;  and  plainly  say  by  their 
written  instrument  what  shall  be  included  in  the  con- 
tract and  bond,  considered  as  labor  and  material  and 
paid  for  by  the  contractor  and  his  surety,  and  so  avoid 
disputes  between  those  interested  in  the  construction 
of  the  public  improvement. 

Statutes  like  the  one  in  question  have  usually  been 
and  should  be  given  a  liberal  construction  so  as  to 
carry  out  the  legislative  intent  and  effect  the  purpose 
contemplated  by  the  law:  United  States  v.  American 
Surety  Go.,  200  U.  S.  197  (50  L.  Ed.  437,  26  Sup.  Ct. 
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Rep.  168) ;  American  Surety  Co.  v.  LawrencevUle  Ce- 
ment Co.,  110  Fed.  717;  Portland  v.  New  England 
Casualty  Co.,  78  Or.  195  (152  Pac.  253) ;  Ulster  County 
Sav.  Inst.  V.  Young,  161  N.  Y.  23  (55  N.  E.  483) ;  Hur- 
ley-Mason  Co.  v.  American  Bonding  Co.,  79  Wash.  564, 
(140  Pac.  575).  A  public  corporation  authorized  by 
law  to  require  bonds  of  contractors  for  public  work  to 
secure  the  payment  of  labor  and  materials  is  not  re- 
stricted by  the  statute  from  taking  other  or  additional 
measures  and  provisions  in  excess  of  those  specified 
by  the  statute  in  order  to  protect  those  who  aid  in  the 
public  work:  Brandt  on  Suretyship  (3  ed.),  §  31;  1  El- 
liott on  Eoads  &  Streets  (3  ed.),§646;  2  Dillon  on 
Mun.  Corp.  (5  ed.),  §  830;  19  K.  C.  L.,  1078,  §  364. 

In  the  case  at  bar,  if  the  work  mentioned  had  been 
performed  by  the  exercise  of  the  muscles  of  laborers 
there  would  have  been  no  question  but  that  the  same 
was  protected  by  the  statute.  With  the  hard  surface 
road  pavement  coming  into  vogue,  new  methods  of 
road  construction  utilizing  high  power  machinery, 
equipment  and  appliances  have  superseded  the  old 
mode  of  construction  with  pick  and  shovel.  It  seems 
to  us  that  it  was  intended  by  the  enactment,  as  ex- 
pressed by  the  lawmakers,  that  the  construction  of  an 
improvement,  such  as  a  paved  highway,  should  be 
paid  for;  that  in  order  to  carry  out  the  intent  of  the 
law  it  was  the  right  and  duty  of  the  county  oflScials 
to  require  a  bond  protecting  the  payment  of  obliga- 
tions incurred  for  labor  or  material  approximating  the 
construction  work.  Plainly  the  contract  and  bond  in 
question  made  such  provisions  and  nominated  the  item 
sued  for.  The  language  of  the  statute  indicates  that 
the  lawmakers  had  in  mind  the  modem  conditions  pre- 
vailing at  the  time  of  the  enactment.  By  the  recita- 
tion in  their  contract  and  bond  the  parties   to   the 
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transaction  have  to  a  certain  extent  placed  their  own 
construction  npon  the  law,  assented  thereto  and  made 
their  binding  agreement  in  conformity  therewith. 
Within  the  meaning  of  the  contract  and  bond,  which 
are  in  accordance  with  the  spirit  of  the  statute,  the 
service  of  the  engine  should  be  deemed  '*  labor  and 
material.*^  We  are  guided  by  the  averments  of  the 
complaint.  If  the  claim  for  the  service  of  the  machine 
was  not  reasonable  or  if  the  instrumentality  was  not 
used  as  alleged,  that  should  be  explained  in  an  appro- 
priate manner. 

The  judgment  of  the  lower  court  sustaining  the  de- 
murrers to  the  complaint  is  reversed  and  the  cause 
will  be  remanded  for  further  proceedings  not  incon- 
sistent herewith.  Kbvebsed  and  Bbmandbd. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  MoCamant  concur. 


Argaed  January  11,  affirmed  Jannary  22,  1018. 

JACKMAN  V.   NORTHWESTEEN  TRUST  CO.* 

(170  Pac.  304.) 

Vendor  and  PnrchaBer— Bescisslon — ^Mistake. 

1.  If  an  innocent  and  mutual  mistake  was  made  by  the  defendant 
and  plaintiff,  the  mistake  being  without  negligence  or  fault  on  the  part 
of  plaintiff,  and  so  material  that  if  the  truth  had  been  known  to  the 
parties,  the  agreement  for  the  sale  of  land  would  not  have  been  entered 
into,  that  is  sufficient  to  justify  a  rescission  of  the  contract. 

[As  to  canceling  or  correcting  writings  because  of  mistake,  see 
note  in  117  Am.  St.  Bep.  227.] 

Frand — ^Reckless  MisrepresentatlonB. 

2.  Misrepresentations  of  material  matters  recklessly  made,  as  of 
one's  own   knowledge,   without  in   fact   knowing   whether   they   are 

*0n  right  of  purchaser  of  land  to  rely  upon  representation  of  seller 
as  to  boundaries,  see  note  in  14  L.  B.  A.  (N.  S.)  1210.  Bepokteji. 

87  Or.— 14 
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true  or  not,  render  the  maker  liable  to  one  who  relies  and  acts  thereon 
to  his  injury. 

Vendor  and  Parchaaer — ^BesciMiion— llOBtalEe. 

3.  Where  officer  of  vendor  corporation  went  with  plaintiiTe  agent 
and  pointed  out  certain  land  as  included  in  the  tract  to  be  sold,  and 
such  representation  induced  the  sale,  and  was  relied  on,  when  such 
land  was  not  included,  the  purchaser  could  rescind. 

From  Polk:  Habbt  H.  Belt,  Judge. 

This  is  a  suit  by  Edna  B.  Jackman  against  the 
Northwestern  Trust  Company,  a  corporation,  to  re- 
scind a  contract  for  the  purchase  of  land.  From  a 
decree  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Department  2.    Statement  by  Mb.  Justicb  Bean. 

This  is  a  suit  to  rescind  an  executory  contract  for 
the  sale  of  163  acres  of  land  in  Polk  County,  Oregon, 
to  recover  the  sums  of  money  paid  thereon  and  also 
the  amount  expended  in  making  permanent  improve- 
ments on  the  premises.  The  trial  court  passed  a  de- 
cree rescinding  the  contract  and  awarding  plaintiff 
the  relief  prayed  for.    Defendant  appeals. 

The  following  statement  of  facts  appears  by  the 
complaint :  On  November  16, 1911,  defendant  acquired 
title  to  certain  property  which  it  induced  the  plain- 
tiff to  purchase  on  March  1,  1915,  for  the  sum  of 
$3,000  by  making  false  and  mistaken  representations 
concerning  its  boundary  lines  and  the  location  of  the 
buildings  and  a  spring  of  water  thereon.^  Plaintiff 
paid  defendant  $1,075  on  the  purchase  price.  On 
March  31,  1915,  she  and  her  husband  and  their  chil- 
dren moved  on  the  premises  and  remained  there  until 
about  the  first  of  August  of  that  year.  She  performed 
work  and  labor,  furnished  materials,  and  expended 
money  for  the  improvement  of  the  land  of  the  rea- 
sonable value  of  $247.25. 
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In  its  answer  defendant  denies  absolutely  all  the 
material  allegations  set  forth  in  the  complaint  and 
alleges  as  a  separate  defense  that  on  August  20, 1913, 
plaintiff  and  defendant  entered  into  an  executory  con- 
tract for  the  purchase  and  sale  of  15.11  acres  of  land 
in  Logaiivillc,  Marion  County,  Oregon;  that  plaintiff 
paid  upon  said  contract  at  divers  times  the  sum  of 
$525;  that  on  September  29th  of  the  same  year  de- 
fendant and  plaintiff's  husband,  W.  T.  Jackman,  en- 
tered into  a  further  contract  whereby  the  latter  agreed 
to  purchase  of  defendant  an  additional  14.42  acres  of 
land  in  Loganville  for  the  sum  of  $1,875  to  be  paid 
for  by  constructing  a  road  across  Loganville  for  de- 
fendant; that  subsequently  during  the  spring  of  1915 
plaintiff  became  dissatisfied  with  the  properties  and 
importuned  the  defendant  to  exchange  the  contracts 
for  said  properties,  and  equities  created  thereby,  for 
the  163  acres  in  Polk  County ;  that  on  March  14,  1915, 
at  plaintiff's  request  and  in  consideration  of  the  pay- 
ment of  the  sum  of  $525  on  account  of  the  contract  of 
purchase  of  the  15.11  acre  tract,  plaintiff  and  defend- 
ant entered  into  the  agreement  which  plaintiff  seeks  to 
annul  in  this  litigation  without  any  representations 
being  made  by  the  defendant  in  regard  to  the  physical 
location  or  aspect  of  the  Polk  County  property,  save 
as  to  acreage.  ) 

A  reply  was  filed  putting  in  issue  the  gist  of  the 
answer  except  as  to  the  transfer.  Affirmed, 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Everil  M.  Page  and  Messrs.  McNary  &  McNary, 
with  an  oral  argument  by  Mr.  Page. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Oscar  Haj/ter  and  Mr.  E.  K.  Piasecki. 
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Mb.  Justice  Bean  delivered  the  opinion  of  the 
court. 

The  evidence  in  the  case  supports  the  allegations 
of  the  complaint  in  the  main ;  and  stated  in  a  general 
way  shows  that  a  short  time  before  making  the  con- 
tract in  question  C.  F.  Eeid,  the  president  of  the 
defendant,  went  with  the  plaintiff's  husband,  who 
acted  in  her  behalf,  to  visit  the  land  which  is  situated 
near  Falls  City;  that  neither  was  acquainted  with  the 
comers  or  lines  thereof,  but  that  Mr.  Eeid  indicated 
that  the  buildings  were  located  about  in  the  center, 
according  to  which  about  40  or  more  acres  of  prac- 
tically level  land  which  could  be  easily  cleared  and 
made  good  tillable  soil  would  be  embraced  in  the 
property;  that  there  was  a  good  spring  thereon  with 
a  beautiful  site  for  building  purposes;  that  the  deal 
was  closed  while  upon  the  train  and  the  application 
written ;  that  after  plaintiff  moved  upon  the  premises 
she  cleared  about  2%  acres  and  was  informed  by  the 
road  supervisor  that  a  portion  of  that  which  she  had 
cleared  was  not  upon  her  premises,  whereupon  she 
had  a  survey  of  the  lines  run  and  ascertained  that 
neither  the  spring  nor  the  40-acre  tract  which  her 
husband  examined  with  Mr.  Eeid  were  in  her  pur- 
chase. The  land  found  within  the  lines  of  that  pur- 
chased being  rough,  with  a  deep  canyon,  but  little  of 
it  susceptible  of  cultivation  and  of  small  value,  esti- 
mated at  from  four  to  six  dollars  an  acre,  she  de- 
manded a  rescission  of  the  contract  and  tendered  the 
written  contract  to  defendant 

1, 2.  It  is  contended  for  defendant  that  its  president 
had  no  knowledge  of  the  boundaries  of  the  land  and 
that  plaintiff's  husband  relied  upon  his  own  examina- 
tion. It  is  clearly  shown,  however,  that  Mr.  Eeid  led 
Mr.  Jackman  to  believe  that  the  buildings  were  near  the 
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center  of  the  premises  and  that  the  tract  of  about 
40  acres  which  was  somewhat  level  was  a  portion  of 
the  land  to  be  sold.  It  is  plain  that  except  for  the 
misrepresentations  which  were  made,  whether  inten- 
tional or  otherwise,  the  contract  would  not  have  been 
made.  There  was  no  meeting  of  the  minds  as  to  the 
actual  land  embraced  in  the  contract.  If  an  inno- 
cent and  mutual  mistake  was  made  by  the  defendant 
and  plaintiflF,  the  mistake  being  without  negligence  or 
fault  on  the  part  of  plaintiff  and  so  material  that  if 
the  truth  had  been  known  to  the  parties,  the  agree- 
ment would  not  have  been  entered  into,  that  is  suflSy 
cient  to  justify  a  rescission  of  the  contract  for  thd 
sale  of  the  land:  McCrea  v.  Hinkson,  65  Or.  132  (131 
Pac.  1025) ;  Bigham  v.  Madison,  103  Tenn.  358  (52 
S.  W.  1074,  47  L.  E.  A.  267,  269) ;  Duncan  v.  N.  Y. 
Life,  138  N.  Y.  88  (33  N.  E.  730,  20  L.  E.  A.  386) ; 
Hosleton  v.  Dicki/nson,  51  Iowa,  244  (1  N.  W.  550). 
The  representations  made  to  plaintiff  were  such  as 
would  have  deceived  a  person  of  ordinary  prudence. 
It  appears  that  plaintiff  could  have  reasonably  be- 
lieved the  same  to  be  true :  Dunning  v.  Cresson,  6  Or. 
241;  Wheelwright  v.  VanderbUt,  69  Or.  326  (138  Pac. 
857).  Misrepresentations  of  material  matters  reck- 
lessly made,  as  of  one 's  own  knowledge,  without  in  fact 
knowing  whether  they  are  true  or  not,  render  the 
maker  liable  to  one  who  relies  and  acts  thereon  to  hisl 
injury:  Cawston  v.  Sturgis,  29  Or.  331  (43  Pac  656) ; 
Robertson  v.  Frey,  72  Or.  599  (144  Pac.  128).  If  the 
representations  of  defendant  were  false,  were  of  ma- 
terial facts  and  relied  upon  by  the  plaintiff,  as  the 
evidence  shows  is  the  case,^  this  suit  for  a  rescission 
it  is  immaterial  whether  the  representations  were 
knowingly  false  or  occasioned  by  a  mutual  mistake^ 
They  animated  and  controlled  the  conduct  of  the 
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party:  Joplin  v.  Nunnelly,  67  Or.  566,  574  (134  Pac. 
1177) ;  Spence  v.  HiUl,  75  Or.  267,  274  (146  Pac.  95) ; 
Jeffreys  v.  Weekli/,  81  Or.  140  (158  Pac.  522) ;  39  Cyc, 
p.  1249. 

3.  It  seems  that  while  Mr.  Eeid  did  not  know  or  pre- 
tend to  know  the  exact  locations  of  the  lines  and  cor- 
ners of  the  land,  he  did  point  out  that  which  was  not 
embraced  in  the  contract  upon  which  the  spring  was 
located,  and  induced  a  reliance  thereon.  He  was 
under  an  obligation  in  so  far  as  he  indicated  the  loca- 
tion of  the  property  to  point  it  out  correctly  and  he  has 
no  right  to  make  a  mistake  in  so  doing  and  expect 
to  escape  liability  therefor:  Bird  v.  Kleiner,  41  Wis. 
134;  Freeman  v.  Gloyd,  43  Wash.  607  (86  Pac.  1051). 

It  is  contended  on  defendant's  behalf  that  only  $525, 
the  amount  which  had  been  paid  upon  the  Loganville 
tract  of  Mrs.  Jackman,  was  transferred  and  credited 
upon  the  contract  in  question.  As  to  the  other  con- 
tract for  Loganville  property  made  by  Mr.  Jackman 
the  defendant  contends  that  it  paid  him  $950  and  was 
to  pay  him  $50  more  upon  the  completion  of  the  road 
in  full  satisfaction  therefor  and  that  the  contract  was 
thereby  canceled.  This  is  disputed  by  Mr.  Jackman 
and  by  the  written  contract  in  question  and  also  by  the 
statement  or  pass-book  given  by  the  defendant  to  plain- 
tiff showing  the  payment  of  $1,075  marked  *Hrans.,'' 
which  is  explained  to  mean  that  this  amount  was 
transferred  from  the  Loganville  contracts.  It  is  in 
evidence  that  Mr.  Jackman  assisted  in  the  sale  of  the 
Loganville  tracte  and  that  defendant  would  not  release 
him  from  the  Loganville  contract  until  such  sale  was 
made,  making  the  deal  in  question  a  four-cornered  one, 
when  the  purchaser  transferred  to  defendant  a  Port- 
land lot.  It  appears  that  there  was  a  discount  from 
the  amount  paid  by  the  Jackmans  on  the  Loganville 
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contracts  in  cash  and  road  work  of  $350  or  $400,  but 
the  evidence  does  not  support  the  defendant's  claim 
that  there  was  a  discount  of  $875,  which  would  be  the 
balance  due  upon  the  road  work  deducting  the  amount 
paid  therefor,  $950,  and  $50  for  work  not  done.  Mr. 
Beid  states : 

* '  I  believe  Mr.  Jackman  discounted — ^you  see  he  had 
made  the  arrangements  and  received  deposit  on  one— 
his  property,  I  believe  he  discounted  it  approximately 
$500  in  maMng  the  sale. ' ' 

It  therefore  appears  that  the  amount  paid  in  labor 
on  the  W.  T.  Jackman  contract  for  the  Loganville  tract 
did  enter  into  the  Falls  City  property  contract  in  ques- 
tion. The  trial  judge  heard  and  saw  the  witnesses 
upon  the  stand  and  his  findings  in  regard  to  the  facts 
should  be  given  great  weight.  The  decree  of  the  lower 
court  is  affirmed.  Afpibmbd. 

Mb.  Chief  Justice  McBbide^  Mb.  Justicb  Moobe  and 
Mb.  Justice  MgCamant  concur. 


Submitted  on  brief  January  10,  affirmed  January  22,  1918. 

FAEGO  V.  DICKOVEE.* 

(170  Pac.  289.) 

Judgment — Suit  on  Foreign  Judgment — ^Limitations. 

1.  Under  Section  3,  L.  0.  L.,  providing  that  actions  at  law  shaU 
only  be  commenced  within  the  periods  prescribed  after  the  cause  of  ac- 
tion shall  have  accrued,  except  where  a  different  limitation  is  pre- 
scribed, Section  5  barring  actions  upon  judgment  or  decrees  of  any 
court  of  the  United  States  or  of  any  state  or  territory  in  ten  years, 
and  Section  16  providing  that  if  when  the  cause  of  action  shall  ac- 
crue against  any  person  who  shall  be  out  of  the  state  such  action 

*0n  the  question  of  applicability  to  nonresidents  of  provision  sus- 
pending limitations  against  defendant  who  is  out  of  the  state,  until 
his  return,  see  note  in  25  It.  S.  A.  (N.  8.)  24.  Beportsb. 
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may  be  commenced  within  the  term  herein  limited  after  the  return 
of  such  person  into  the  state,  etc.,  although  the  judgment  defendants 
had  resided  within  the  state  less  than  ten  years,  and  the  action  on 
the  judgment  was  not  barred  in  the  state  where  the  judgment  was 
rendered,  it  would  be  barred  here  where  more  than  ten  years  had 
expired  since  the  judgment  was  rendered,  Section  16  being  inappli- 
cable to  a  nonresident. 

[As  to  when  the  statute  of  limitations  begins  to  run  against 
an  action  on  a  judgment,  see  note  in  Ann.  Cas.  1916G,  625.] 

From  Multnomah :  Egbert  G.  Morrow,  Judge. 

This  is  an  action  by  J,  W.  Fargo  against  Joseph 
B.  Dickover  and  Josiah  C.  Dickover.  From  a  judg- 
ment in  favor  of  defendants,  plaintiff  appealed.  Sub- 
mitted on  brief  under  the  proviso  of  Supreme  Court 
Rule  18:  56  Or.  622  (117  Pac.  xi). 

In  Banc.    Statement  by  Mb.  Justice  MoCamant. 

This  action  was  brought  in  the  Circuit  Court  for 
Multnomah  County  June  15,  1915.  Plaintiff  pleads 
that  he  is  assignee  of  a  judgment  recovered  against 
defendants  November  26,  1895,  in  a  court  of  general 
jurisdiction  in  South  Dakota;  that  under  the  law  of 
that  state  an  action  on  such  judgment  may  be  brought 
at  any  time  within  twenty  years  from  the  date  of  its 
rendition ;  that  defendants  have  resided  in  Oregon  less 
than  ten  years.  Defendants  demurred  on  the  ground 
that  the  action  was  barred  by  the  statute  of  limita- 
tions. This  demurrer  was  sustained  and  judgment 
was  entered  in  favor  of  defendants.    Plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  submitted  by  Messrs. 
Clark,  Geneste  &  Harrison. 

For  respondents  there  was  a  brief  over  the  name  of 
Mr.  F.  H.  Whitfield. 
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Mr.  Justicb  MgCamakt  delivered  the  opinion  of  the 
court. 

1.  The  questions  raised  on  this  appeal  involve  the 
construction  of  our  statute  of  limitations.  Sections  3 
and  5,  L.  0.  L.,  are  in  part  as  follows : 

*'§3.  Actions  at  law  shall  only  be  commenced 
within  the  periods  prescribed  in  this  title,  after  the 
cause  of  action  shall  have  accrued;  except  where,  in 
special  cases,  a  different  limitation  is  prescribed  by 
statute.** 

* '  §  5.    Within  ten  years, — 

*'l.  An  action  upon  a  judgment  or  decree  of  any 
court  of  the  United  States,  or  of  any  state  or  terri- 
tory within  the  United  States.  *  * 

If  there  be  nothing  to  defeat  the  bar  of  the  above 
statute,  it  is  deal*  that  the  lower  court  was  right  in 
sustaining  the  demurrer.  The  only  contention  open  to 
plaintiff  is  that  the  effect  of  this  statute  is  modified 
by  Section  16,  L.  0.  L. : 

*'If,  when  the  cause  of  action  shall  accrue  against 
any  person  who  shall  be  out  of  the  state  or  concealed 
therein,  such  action  may  be  commenced  within  the 
terms  herein  respectively  limited,  after  the  return  of 
such  person  into  the  state,  or  the  time  of  his  conceal- 
ment ;  and  if,  after  such  cause  of  action  shall  have  ac- 
crued, such  person  shall  depart  from  and  reside  out 
of  this  state,  or  conceal  himself,  the  time  of  his  ab- 
sence or  concealment  shall  not  be  deemed  or  taken  as 
any  part  of  the  time  limited  for  the  commencement 
of  such  action.** 

It  has  been  held  three  times  that  this  latter  statute 
is  inapplicable  to  nonresidents:  McCormick  v.  Blanr- 
chard,  7  Or.  232;  Crane  v.  Jones,  24  Or.  419  (33  Pac. 
869) ;  Van  Sa/titvoord  v.  Roethler,  35  Or.  250  (57  Pac. 
628,  76  Am.  St.  Eep.  472).  The  last  of  these  cases  was 
an  action  on  a  judgment  secured  in  a  court  of  another 
state;  the  case  is  squarely  in  point  on  the  facts  and 
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is   decisive  of  the  controversy  niiless  it  has  been 
overruled. 

The  only  Oregon  case  relied  on  by  plaintiff  is  Jamie- 
Sony.  Potts,  55  Or.  292  (105  Pac.  93, 25  L.  E.  A.  (N.  S.) 
24).  The  defendant  in  that  case  was  a  nonresident 
who  executed  two  promissory  notes  within  this  state 
and  departed  from  Oregon  before  their  maturity.  He 
was  without  the  state  when  the  cause  of  action  ac- 
crued and  resided  without  the  state  continuously  until 
the  action  was  brought.  The  payee  of  the  notes  and 
plaintiff  to  whom  they  were  indorsed  at  all  times  re- 
sided in  Oregon.  The  action  was  brought  thirteen 
years  after  the  maturity  of  the  notes.  Under  these 
facts  it  was  held  that  the  case  fell  within  the  protec- 
tion of  Section  16,  L.  0.  L.,  and  that  the  statute  of 
limitations  did  not  bar  the  action.  Mr.  Justice  Slateb 
said: 

'*  Defendant  was  in  the  state  when  he  executed  and 
delivered  each  of  the  notes  to  a  resident  thereof.  It 
is  therefore  a  domestic,  and  not  a  foreign  contract. 
He  departed  from  the  state,  and  after  the  cause  of  ac- 
tion accrued,  he  came  again  into  the  state,  although 
for  a  transient  and  temporary  purpose.  It  can  there- 
fore be  said  that  he  *  returned '  to  the  state. '  * 

This  language  manifests  an  intention  to  distinguish 
rather  than  to  overrule. 

While  other  portions  of  the  opinion  cite  with 
approval  authorities  which  are  out  of  harmony  with 
the  rules  announced  in  McCormick  v.  Blanchard,  7 
Or.  232,  Crane  v.  Jones,  24  Or.  419  (33  Pac.  869),  and 
Van  Santvoord  v.  Roethler,  35  Or.  250  (57  Pac.  628, 
76  Am.  St.  Eep.  472),  we  do  not  think  that  Jamieson 
V.  Potts  should  be  treated  as  overruling  these  cases. 
The  case  of  Jamieson  v.  Potts  will  be  followed  when- 
ever a  similar  state  of  facts  shall  arise,  but  we  still 
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hold  that  Section  16,  L.  0.  L.,  is  without  application 
to  a  cause  of  action  arising  in  another  state  between 
nonresidents  of  Oregon. 

The  Circuit  Court  did  not  err  in  sustaining  the  de- 
murrer and  the  judgment  is  affirmed.  Affibmbd. 


Argued  December  19,  1917,  affirmed  January  22,  1918. 

MORATA  V.  OEEGON-WASH.  R.  &  N.  CO.* 

(170  Pac.  291.) 

Appeal  and  Srror — ^Denial  of  Nonsuit — Beyleiw. 

1.  On  assignments  of  error  directed  wholly  to  denial  of  defend- 
ant's motions  for  nonsuit  and  directed  verdict,  the  only  question  is 
whether,  viewing  the  evidence  in  the  light  most  favorable  to  plain- 
tiff, it  warranted  the  judgment. 

Master  and  Servant — ^Injury  to  Servant — ^Failure  to  Warn — ^Evidence. 

2.  In  an  action  by  a  trackman  for  injuries  based  on  defendant  rail- 
road's negligence  in  failing  to  give  warning  of  approaching  train,  held, 
under  evidence,  that  jury  was  authorized  to  infer  that  no  whistle  was 
sounded. 

Master  and  Servant — Injury  to  Servant — ^Dnty  to  Warn. 

3.  Where  defendant  railroad's  employees  saw  plaintiff  at  work  on 
a  switch  when  the  train  was  about  a  third*of  a  mile  away,  it  was  their 
duty  to  sound  the  whistle  or  ring  the  bell,  the  weather  being  cold 
and  windy,  so  that  plaintiff  had  his  cap  pulled  down  over  his  ears. 

Master  and  Servant— Injury  to  Servant — Contributory  Negligence — 
Sufficiency  of  Evidence. 

4.  In  an  action  by  a  trackman  for  injuries  based  on  defendant  rail- 
road's negligence  in  failing  to  give  warning  of  approach  of  train, 
held,  under  evidence,  that  jury  was  entitled  to  infer  that  plaintiff  had 
no  knowledge  of  the  approach  of  the  train  prior  to  the  accident. 

Master  and  Servant— Injury  to  Servant — Federal  Employers'  Uability 
Act — Oontributory  Negligence. 

5.  Where  the  track  on  which  plaintiff  was  working  was  used  by 
defendant  railroad  in  interstate  commerce,  plaintiff  was  within  the 
protection  of  Act  Cong.  April  22,  1908,  Chapter  149,  Section  3,  35  Stat. 


*0n  duty  of  railroad  company  to  warn  track  employees  of  approach 
of  train  or  car,  see  comprehensive  note  in  li.  B.  A.  1916F,  555. 

Beporteb. 
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66  (U.  S.  Comp.  Stats.  1916,  S  8659),  and  his  contributory  &egligence 
would  not  bar  recovery. 

Master  and  Servant— Injury  to  Servant— Assumption  of  Blsk-^OnstonL 

6.  Under  Act  Cong.  April  22,  1908,  Chapter  149,  Section  4  (U.  8. 
C'omp.  Stats.  1916,  9  8660),  as  to  assumption  of  risk,  where  a  track- 
man working  on  a  track  used  in  interstate  commerce  was  run  down 
by  a  train  which  gave  no  warning,  recovery  could  not  be  defeated 
on  theory  of  assumption  of  risk  in  the  absence  of  evidence  of  a  custom, 
of  which  he  had  knowledge,  to  operate  trains  without  giving  warning. 

[As  to  assumption  of  risk  under  Federal  Employers'  Liability 
Act,  see  note  in  Ann,  Gas.  1915B,  481.] 

From  Multnomah:  George  N.  Davis,  Judge, 

Action  by  Lorenzo  Morata  against  the  Oregon- 
Washington  Eailroad  &  Navigation  Company,  a  cor- 
poration. From  a  verdict  and  judgment  thereon  in 
favor  of  plaintiff,  defendant  appealed.    AflBirmed. 

Department  2.  Statement  by  Mb.  Justice  Mc- 
Camant. 

This  is  an  action  brought  to  recover  damages  for  a 
personal  injury  sustained  by  plaintiff  on  December  31, 
1915.  At  that  time  plaintiff  had  been  in  the  employ 
of  the  track  department  of  the  defendant  for  approxi- 
mately fifteen  months.  Prior  to  December  31st  it  had 
been  snowing  and  early  on  the  morning  of  that  day 
plaintiff  had  been  ordered  to  clean  away  the  snow 
from  a  switch  at  the  west  end  of  the  passing  track  at 
Bacon,  a  station  in  Union  County  between  Union 
Junction  and  Telocasset.  He  began  work  a  few  min- 
utes after  7  o'clock  in  the  morning  and  was  injured 
between  7 :30  and  8.  The  wind  was  blowing  from  the 
east  and  the  weather  was  cold.  Plaintiff's  cap  par- 
tially covered  his  ears  and  may  have  impaired  his 
hearing.  In  the  performance  of  his  work  he  was  re- 
quired to  bend  over  and  was  facing  westerly.  While 
in  this  position  a  train  consisting  of  a  rotary  snow- 
plough,  tender  and  caboose  backing  downhill  ran  into 
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him  and  caused  the  injuries  of  which  he  complains. 
Plaintiff  testifies  that  when  he  was  hurt  he  was  stand- 
ing with  one  foot  on  the  end  of  the  tie  and  the  other 
foot  on  the  ground.  He  testifies  that  he  could  have 
seen  the  train  at  a  distance  of  half  to  three  quarters 
of  a  mile  from  the  place  of  the  accident;  that  gener- 
ally he  was  looking  every  few  minutes.  A  light  en- 
gine had  passed  in  a  westerly  direction  at  about  7 :15. 
Plaintiff  testifies  that  he  did  not  expect  any  other 
train  in  the  same  direction  so  soon  thereafter,  but  that 
he  had  looked  in  an  easterly  direction  from  three  to 
five  minutes  before  he  was  hurt.  Negligence  is 
charged  against  the  defendant  based  on  its  alleged 
failure  to  keep  a  lookout  on  the  train  and  to  give  warn- 
ing of  its  approach.  The  defendant  pleads  aflSrm- 
atively  contributory  negligence  and  assumption  of 
risk.  Plaintiff  recovered  judgment  in  the  court  below. 
Defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  A.  Bobbins  and  Mr.  Arthur  C.  Spencer,  with  an 
oral  argument  by  Mr.  Bobbins. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Edward  J.  Brazell. 

Mr.  Justicb  McCamant  delivered  the  opinion  of  the 
court. 

1.  The  assignments  of  error  are  directed  wholly  to 
the  denial  of  defendant's  motions  for  a  nonsuit  and  for 
a  directed  verdict.  In  speaking  of  a  motion  for  a 
directed  verdict,  Mr.  Justice  Wolverton  says,  in 
Stager  v.  Troy  Lamidry  Co.,  41  Or.  141,  143  (68  Pac. 
405): 

''Like  a  motion  for  a  nonsuit,  or  a  demurrer  to  the 
evidence,  it  admits  everything  to  be  true  that  the  testi- 
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mony  legally  tends  to  prove,  ascribing  to  every  state- 
ment of  fact  in  evidence  absolute  credence;  so  that  if 
there  is  testimony  in  the  case  from  which  the  jury  can, 
by  application  of  intelligent  and  reasonable  deduction, 
fairly  and  legitimately  infer  the  fact  in  issue,  the  jury 
are  to  determine  the  matter,  notwithstanding  other 
evidence  may  have  been  adduced  in  direct  conflict 
therewith.  *  * 

The  foregoing  principles  have  been  many  times 
aflSrmed  by  this  court.  The  question  to  be  decided  is 
whether,  viewing  the  testimony  in  the  light  of  the 
above  principles,  we  can  say  as  a  matter  of  law  that 
the  evidence  fails  to  charge  the  defendant  with  negli- 
gence  or  that  the  evidence  makes  out  one  or  both  of 
the  affirmative  defenses  set  up  in  the  answer. 

There  is  no  evidence  whatever  to  sustain  the  charge 
that  the  defendant  failed  to  maintain  a  lookout  as  the 
train  in  question  approached  the  place  where  plaintiff 
was  working.    All  the  evidence  is  to  the  contrary. 

The  defendant's  witnesses  testify  that  the  whistle 
was  blown  one  or  more  times  as  the  train  approached 
plaintiff,  and  the  defendant  contends  that  no  inference 
to  the  contrary  is  to  be  drawn  from  plaintiff's  evi- 
dence. Plaintiff  testified  by  the  aid  of  an  interpreter 
and  his  testimony  therefore  appears  in  the  record  in 
the  third  person.    He  testifies  in  part  as  follows : 

* '  Q.  Was  any  warning  given  of  the  approach  of  that 
train  t 

''A.  No,  sir, — ^he  heard  no  warning  at  all, — the  first 
train  that  went  by, — that  light  engine  blew  a  whistle, — 
and  when  he  heard  the  whistle  blown  he  just  got 
away, — but  this  second  one, — the  only  thing  he  re- 
members,— ^he  got  struck  by  this  train  and  fell  down, — 
and  that  is  all  he  can  remember, — and  he  don't  remem- 
ber anything  else." 

**Q.  Did  you  see  any  part  of  the  train  that  struck 
yout 
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**A.  No,  sir, — ^he  didn't  see  nothing  at  all. 

*^Q.  Is  your  hearing  goodt 

*'A.  Yes,  sir. 

*'Q.  Can  you  hear  a  locomotive  whistle  when  one  is 
sounded? 

''A.  He  says  that  just  the  same  way  that  he  heard 
the  whistle  of  the  first  engine  that  went  by  just  fifteen 
minutes  before  he  could  have  heard  this  one  if  it  had 
whistled. 

^'Q.  Well,  now,  if  you  can  hear  this  snow  plow  com- 
ing for  six  or  eight  yards,  why  didnH  he  hear  it  on 
this  day? 

*'A.  He  says  that  if  the  engineer  had  blown  a 
whistle  he  would  have  heard  it  about  a  mile  or  two 
miles  away, — and  that  he  would  have  gotten  out  of  the 
way. ' ' 

2, 3.  The  jury  was  entitled  to  infer  from  this  evidence 
that  the  whistle  was  not  blown:  Smith  v.  Southern 
Pacific  Co.,  58  Or.  22,  33  (113  Pac.  41,  Ann.  Cas.  1913A, 
434).  It  appears  unmistakably  from  the  evidence  that 
defendant's  employees  in  charge  of  the  train  saw 
plaintiff  when  the  train  was  distant  about  seventeen 
hundred  feet  from  him.  One,  at  least,  of  the  defend- 
ant's employees  saw  that  plaintiff  was  at  work  on  the 
switch  while  the  train  was  about  a  third  of  a  mile 
away.  Under  these  circumstances,  and  in  view  of  the 
condition  of  the  weather,  we  think  it  was  the  duty  of 
those  in  charge  of  the  train  to  sound  the  whistle  or 
ring  the  bell :  2  Thompson  on  Negligence,  §  1735 ;  Nor- 
folk <e>  W.  R.  Co.  V.  Earnest,  229  U.  S.  114,  118  (57 
L.  Ed.  1096,  Ann.  Cas.  1915C,  172,  33  Sup.  Ct.  Eep. 
654) ;  Central  R.  Co.  v.  Colasurdo,  192  Fed.  901,  902 
(113  C.  C.  A.  379) ;  Louisville  S  N.  R.  Co.  v.  Johnson, 
161  Ky.  824  (171  S.  W.  847,  849,  850) ;  Hardwick  v. 
Wabash  R.  Co.,  181  Mo.  App.  156  (168  S.  W.  328,  331). 
The  defendant  relies  on  this  issue  on  Aerkfetz  v. 
Humphreys,  145  XT.  S.  418,  420  (36  L.  Ed.  758, 12  Sup. 
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Ct.  Eep.  835),  and  Biccio  v.  New  York  etc.  R.  Co.,  189 
Mass.  358  (75  N.  E.  704);  19  American  Negligence 
Eeports,  277.  The  accidents  involved  in  these  two 
cases  occurred  in  railway  yards  at  Detroit,  Michigan, 
and  New  Haven,  Connecticut,  respectively.  Both  were 
places  where  trains  were  constantly  moving  and  Mr. 
Justice  Bbbwbr,  in  the  first  of  these  cases,  says : 

*  *  The  ringing  of  bells  and  the  sounding  of  whistles 
of  trains  going  and  coming  and  switch-engines  moving 
forwards  and  backwards  would  have  simply  tended  to 
confusion.  *  * 

The  situation  was  manifestly  different  in  the 
sparsely  settled  section  of  this  state  where  plaintiff 
was  hurt. 

4.  It  is  true,  as  contended  by  the  defendant,  that  neg- 
ligence cannot  be  predicated  on  the  failure  to  sound  the 
whistle  or  ring  the  bell  if,  notwithstanding  such  fail- 
ure, the  party  to  be  warned  knew  of  the  approach  of 
the  train  in  time  to  save  himself:  St.  Louis  I.  M.  (6 
S.  R.  Co.  V.  Gibson  (Okl.),  150  Pac.  465.  The  jury  in 
the  case  at  bar  was  entitled  to  infer  that  plaintiff  had 
no  knowledge  of  the  approach  of  the  train  prior  to  the 
accident.  We  think  it  is  clear  that  plaintiff  made  out 
a  case  on  the  subject  of  the  defendant's  negligence 
suflScient  to  be  submitted  to  the  jury. 

5.  The  defendant's  argument  in  support  of  its  con- 
tention that  plaintiff  was  guilty  of  contributory  negli- 
gence is  a  strong  one  and  is  supported  by  many 
authorities,  but  this  contention  cannot  avail  the  de- 
fendant on  this  appeal.  It  is  charged  in  the  complaint 
and  admitted  by  the  answer  that  the  track,  on  which 
plaintiff  was  working,  was  used  by  the  defendant  in 
interstate  commerce.  This  circumstance  brings  plain- 
tiff within  the  protection  of  the  act  of  Congress  ap- 
proved April  22,  1908 ;  35  Stat.,  pi  I,  p.  65 ;  Pedersen 


Jan.  1918.]     Mobata  v.  Oregon- Wash.  R.  &  N.  Co.  225 

V.  Delaware,  L.  &  W.  R.  Co.,  229  U.  S.  146, 151, 152  (57 
L.  Ed.  1125,  Ann.  Cas.  1914C,  153,  33  Sup.  Ct.  Rep. 
648) ;  Central  R.  Co.  v.  Colasurdo,  192  Fed.  901,  903 
(113  C.  C.  A.  379) ;  Southern  Ry.  Co.  v.  Smith,  205 
Fed.  360,  361  (123  C.  C.  A.  488) ;  Anest  v.  Columbia 
etc.  R.  Co.,  89  Wash.  609  (154  Pac.  1100).  It  is  ex- 
pressly provided  by  Section  3  of  this  act  that  con- 
tributory negligence  shall  not  bar  a  recovery  but  shall 
go  only  in  mitigation  of  damages;  Chadtvick  v.  Ore- 
gon-Wash. R.  &  N.  Co.,  74  Or.  19,  25,  26  (144  Pac. 
1165) ;  Pfeiffer  v.  Oregonr-Washington  R.  <&  N.  Co.,  74 
Or.  307,  321  (144  Pac.  762);  Norfolk  dk  W.  R.  Co.  v. 
Earnest,  229  U.  S.  114, 120  (57  L.  Ed.  1096,  Ann.  Cas. 
1914C,  172,  33  Sup.  Ct  Hep.  654). 

The  assignments  of  error  on  which  the  defendant 
relies  involve  only  the  right  of  plaintiff  to  maintain 
the  action,  and  however  clear  the  showing  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  this  show- 
ing would  not  bar  his  right  of  recovery. 

6.  The  fourth  section  of  the  act  of  Congress  above 
referred  to  provides  that  the  employee: 

* '  Shall  not  be  held  to  have  assumed  the  risks  of  his 
employment  in  any  case  where  the  violation  by  such 
common  carrier  of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  injury  or  death  of 
such  employee. ' ' 

The  inference  to  be  drawn  from  the  statute  is  that 
the  defense  of  assumption  of  risk  is  still  available  to 
the  defendant  in  actions  brought  under  the  statute, 
except  in  the  cases  specifically  inhibited  by  the  lan- 
guage above  quoted,  and  this  accords  with  the  con- 
struction given  by  the  federal  courts:  Connelley  v. 
Pennsylvania  R.  Co.,  201  Fed.  54  (47  L.  B.  A.  (N.  S.) 
867, 119  C.  C.  A.  392),  228  Fed.  322  (142  C.  C.  A.  614) ; 
Central  R.  Co.  v.  Colasurdo,  192  Fed.  901,  902  (113 

87  Or.— 15 
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C.  C.  A.  379) ;  McGovern  v.  Philadelphia  &  R.  R.  G0.9 
235  U.  S.  389,  401,  402  (59  L.  Ed.  283,  35  Sup.  Ct.  Rep. 
127,  8  N.  C.  C.  A.  67).  Can  it  be  said  that  plaintiff 
assumed  the  risk  of  injury  by  a  train  which  gave  no 
warning  of  its  approach?  The  doctrine  of  assump- 
tion of  risk  has  reference  to  a  continuing  dangerous 
condition  of  the  place  where  the  servant  works  or  of 
the  tools  and  appliances  furnished  him  for  his  work. 
The  doctrine  is  predicated  on  the  knowledge  of  the 
servant  and  his  presumed  assent  to  the  perilous  condi- 
tions under  which  he  is  working :  18  E.  C.  L.  677,  678. 
As  applied  to  the  facts  of  this  case,  it  may  well  be  that 
plaintiff  assumed  the  risk  of  being  run  down  by  trains 
of  the  defendant  which  were  operated  in  the  usual 
way. 

If  it  had  been  shown  that  it  was  the  custom  of  the 
defendant  to  operate  its  trains  without  giving  warn- 
ing to  trackmen,  it  might  well  be  argued  that  plaintiff 
in  his  fifteen  months'  service  had  received  notice  of 
this  method  of  operating  trains  and  assumed  the  risks 
incident  thereto.  But  there  is  no  evidence  to  that 
effect.  Evidence  offered  as  to  the  custom  in  the  mat- 
ter of  sounding  the  whistle  was  excluded  by  the  court 
on  the  defendant's  objection.  In  the  absence  of  such 
a  showing  plaintiff  was  entitled  to  depend  upon  the 
defendant  to  give  warning  of  the  approach  of  the  train 
which  injured  him:  18  E.  C.  L.  712.  This  court  has 
several  times  held  that  the  servant  does  not  assume 
risks  of  which  he  has  neither  knowledge  nor  notice: 
Galvin  v.  Brown  &  McCabe,  53  Or.  598,  611  (101  Pac. 
671) ;  Richardson  v.  Klamath  S.  8.  Co.,  62  Or.  490,  496 
(126  Pac.  24) ;  Pfeiffer  v.  Oregon-Washington  R.  d  N. 
Co.,  74  Or.  307,  319,  320,  326  (144  Pac.  762). 

It  cannot  be  held  on  this  record  that  plaintiff  as  a 
matter  of  law  assumed  the  risks  incident  to  the  oper- 
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ation  of  defendant's  trains  without  the  nse  of  the 
whistle  or  the  bell.  Our  conclusions  in  this  respect  are 
in  harmony  with  those  of  the  Supreme  Court  of  the 
United  States  and  of  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit:  McGovem  v.  Philadelphia  SR.R. 
Co.,  235  U.  S.  389,  401,  402  (59  L.  Ed.  283,  35  Sup.  Ct. 
Rep.  127,  8  N.  C.  C.  A.  67) ;  Central  R.  Co.  v.  Color- 
surdo,  192  Fed.  901,  902  (113  C.  C.  A.  379).  The  de- 
fendant  relies  on  this  question  on  Gonnelley  v.  Penn- 
sylvania Co.,  201  Fed,  54  (47  L.  E.  A.  (N.  S.)  867, 119 
C.  C.  A.  392),  228  Fed.  322  (142  C.  C.  A.  614).  The 
accident  out  of  which  this  case  arose  occurred  just  out 
of  Broad  Street  Station,  Philadelphia.  Plaintiff's 
decedent  at  the  time  of  the  accident  was  at  work  on 
one  of  the  many  tracks  of  the  Pennsylvania  Railroad 
at  a  place  where  a  locomotive  was  emitting  steam. 
Trains  were  constantly  passing  and  the  position 
chosen  by  the  deceased  for  doing  his  work  was  one  of 
great  and  obvious  peril.  These  circumstances  differ- 
entiate that  case  from  the  case  at  bar. 
We  find  no  error  and  the  judgment  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  McBbidb,  Mb.  Justiob  Moobb  and 
Mb.  Justice  Beak  concur. 
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Argued  January  8,  affirmed  January  22,  1918. 

COOK  V.  NOLAN. 

(170  Pac.  306.) 

Jadgmeiit — OonclnsiTeneBii— Katters  Oonclnded. 

1.  Where  in  a  former  suit  between  the  same  parties  it  was  decreed 
that  defendants  had  no  interest  in  the  property  involved,  such  decree 
is  conclusive  as  to  the  interest  of  defendants  in  a  subsequent  suit  to 
enjoin  foreclosure  of  a  mortgage  given  by  one  of  the  defendants. 

[As  to  the  conclusiveness  of  a  judgment  foreclosing  a  mortgage, 
see  note  in  18  Am.  St.  Bep.  790.] 

From  Multnomah :  T.  E.  Duffy,  Judge. 

This  is  a  suit  by  Vincent  Cook  against  Oak  Nolan, 
A.  E.  Nolan,  Annie  E.  Nolan,  his  wife,  and  Home  In- 
stallment Company,  a  corporation,  to  enjoin  the  fore- 
closure of  and  to  cancel  a  mortgage,  and  to  quiet  the 
title  in  plaintiff.  From  a  decree  in  favor  of  plaintiff, 
defendants  appeal.    AflSrmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  B.  J.  Howlcmd  and  Mr.  Oak  Nolan,  with  an  oral 
argument  by  Mr.  Howla/nd. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  J.  H.  Middleton  and  Messrs.  Clark,  Skulason  <& 
Clark,  with  an  oral  argument  by  Mr.  M.  H.  Clark. 

Department  2.    Opinion  Pbb  Cxtbiam. 

1.  This  suit  involves  the  title  to  the  same  tract  of  land 
which  was  before  this  court  in  the  case  of  Nolan  v. 
Cook,  81  Or.  287  (159  Pac.  810).  In  that  case  it  ap- 
peared that  A.  E.  Nolan,  the  then  plaintiff,  and  one  of 
the  defendants  in  the  present  case  claimed  title  to  the 
land  now  in  controversy  through  quitclaim  deeds 
from  Keasey  and  others  to  Herbert  A.  Holmes,  who 
conveyed  to  Oak  Nolan,  who  conveyed  the  property 
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to  Boss,  who  in  turn  conveyed  to  A.  E.  Nolan.  It  also 
appeared  that  the  real  party  in  interest  was  Oak 
Nolan,  and  that  for  reasons  intimated  in  the  opinion 
he  procured  the  conveyances  to  be  made  in  the  names 
of  the  parties  above  recited,  but  that  none  of  them  had 
any  beneficial  interest  in  the  property.  The  decree  in 
that  case  is  conclusive  here  upon  all  these  parties.  As 
to  them  it  is  conclusively  settled  that  they  had  no  in- 
terest in  the  property  and  that  Cook  was  the  owner 
thereof:  Bobbins  v.  Chicago,  4  Wall.  (U.  S.)  657  (18 
L.  Ed.  427) ;  Shoemake  v.  Firdayson,  22  Wash.  12  (60 
Pac.  50). 

Previous  to  giving  the  mortgage  in  controversy  Oak 
Nolan  gave  a  mortgage  upon  the  lands  to  one  Nettie 
Jones,  his  sister,  for  the  sum  of  $3,000,  which  mort- 
gage he  admits  in  his  testimony  here  was  without  con- 
sideration and  evidently  given  to  complicate  the  title 
and  embarrass  plaintiflF  in  any  possible  suit  he  might 
institute  to  clear  it.  Later  he  executed  a  mortgage 
for  the  sum  of  $2,500  to  the  defendant  *  *  Home  Install- 
ment Company ' '  which  claims  to  be  an  innocent  mort- 
gagee for  value.  While  the  former  suit  was  pending 
and  before  it  had  been  decided  by  this  court,  the  Home 
Installment  Company  began  a  suit  to  foreclose  this 
mortgage.  The  president  of  the  latter  corporation 
was  attorney  for  the  Nolans  in  the  suit  of  Nolan  v. 
Cook  and  had  full  knowledge  of  the  claim  of  Cook  to 
the  title  to  the  property,  but  he  was  not  made  a  party. 
Plaintiff  became  aware  of  the  foreclosure  suit  and 
brought  this  suit  to  enjoin  further  proceedings  there- 
under and  to  cancel  the  mortgage  and  quiet  his  title. 
The  evidence  in  the  case  at  bar  and  in  the  case  of 
Nolcm  V.  Cook,  81  Or.  287  (159  Pac.  810),  is  substan- 
tially the  same  and  we  came  to  the  conclusion  in  the 
course  of  our  investigation  in  that  case  that  the  true 
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south  line  of  Cook's  land  was  identical  with  the  north 
line  of  the  Council  Crest  property  as  platted,  and  that 
there  was  no  property  upon  which  the  deeds  from 
various  parties  to  Holmes  could  be  effectual.  The 
evidence  now  before  us  has  not  changed  but  on  the 
contrary  has  strengthened  that  conviction.  To  dis- 
cuss it  in  detail  would  be  of  no  interest  or  advantage 
to  anyone.  Suffice  it  to  say  that  in  our  opinion  it  fully 
sustains  the  findings  of  the  lower  court  in  favor  of 
plaintiff,  and  the  decree  is  therefore  in  all  things 
affirmed.  Affirmed. 


Submitted  on  briefs  on  motion  to  release  attachment  September  18, 
motion  denied  September  25,  1917,  argued  January  22,  affirmed 
January  29,  1918. 

BANK  OF  KENTON  v.  PREBLE.* 

(167  Pac.  578;  170  Pac.  302.) 

Appeal  and  Error— Stay— JnriBdictlon  of  Trial  Court — Bala  of  Ptriili- 
able  Property. 

1.  Notwithstanding  appeal,  with  stay,  the  trial  court  has  jurisdic- 
tion to  order  sale  of  property  under  attacnment  in  the  action  as  perish- 
able property;  Section  552,  L.  O.  L.,  authorizing  it,  with  provision  that 
the  proceeds  shall  be  deposited  to  abide  the  decision  on  appeal,  if 
perishable  property  has  been  seized  to  satisfy  or  secure  tiie  judgment. 

ON  THE  MERITS. 

Husband  and  Wife — ^Agency  of  Husband  for  Wife — ^Bxecation  of  Note. 

2.  The  ostensible  maker  of  a  note  was  liable  thereon,  whether  she 
signed  it  with  her  own  hand,  or  the  signature  was  made  by  her  husband 
by  her  authority. 

Appeal  and  Error— Bevlew— Questions  of  Fact 

3.  Under  Article  VII,  Section  3,  of  the  Constitution,  providing  that 
in  actions  at  law  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court,  unless  the  court  can  affirmatively  say  there  is  no  evi- 
dence to  support  the  verdict,  and  Section  159,  L.  O.  L.,  providing  that 
the  finding  of  the  court  upon  the  facts  shall  be  deemed  a  verdict,  and 

*0n  proof  of  husband's  agency  for  wife  by  evidence  of  similar  acts 
by  husband,  see  note  in  17  li.  S.  A.  (N.  8.)  223.  Ubpoetkb. 
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may  be  set  aside  in  the  same  manner  and  for  the  same  reasonsy  the 
Supreme  Court  has  no  authority  to  weigh  conflicting  evidence  in  an 
action  at  law,  and  a  verdict,  or  the  findings  of  the  court  in  the  absence 
of  a  jury,  are  conclusive,  if  there  is  any  evidence  to  sustain  them. 

[As  to  execution  of  written  instrument  in  person's  presence  and 
by  his  direction  as  act  of  agent  or  principal,  see  note  in  Ann.  OaJk 
1912D,  1358.] 

From  Multnomah :  Calvin  U.  Gantbnbbin,  Judge. 

On  motion  to  release  attached  property.  Motion 
denied. 

Mr.  Allan  R.  Joj/,  for  the  motion, 

Mr.  George  J.  Cameron,  contra. 

In  Banc.  Mb.  Justice  Bean  delivered  the  opinion 
of  the  court 

1.  This  is  a  motion  for  an  order  releasing  property 
attached  to  secure  the  satisfaction  of  any  judgment 
that  might  be  obtained  by  the  plaintiflF  against  the  de- 
fendant. The  latter  represents  that  after  an  under- 
taking on  appeal  for  a  stay  of  proceedings  was  filed 
and  an  appeal  to  this  court  perfected,  and  while  the 
cause  was  pending  in  this  court,  the  Circuit  Court 
ordered  the  sheriff  of  Polk  County  to  sell  certain  per- 
sonal property  under  attachment  in  the  action,  to  wit, 
potatoes,  grain,  and  hay,  as  perishable  property,  which 
order  the  sheriff  complied  with.  Plaintiff  resists  the 
motion. 

In  regulating  matters  of  appeals,  Section  552, 
L.  O.  L.,  provides : 

**When  the  proceedings  are  stayed,  if  perishable 
property  has  been  seized  to  satisfy  or  secure  the  judg- 
ment or  decree,  or  has  been  directed  to  be  sold  thereby, 
the  court  or  judge  thereof  may  order  the  property  to 
be  sold  as  if  the  proceedings  were  not  stayed,  and  the 
proceeds  thereof  to  be  deposited  or  invested  to  abide 
the  decision  of  the  appellate  court.  * ' 
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The  trial  court  had  jurisdiction  to  make  the  order 
in  question  notwithstanding  the  appeal.  If  any  ques- 
tion relative  to  the  attachment  proceedings  is  raised  by 
the  appeal  the  same  will  be  considered  at  the  final  hear- 
ing in  passing  upon  the  merits  of  the  case.  The  motion 
to  release  is  denied.  Motion  Denied. 


Affirmed  JanuarT^  29,  1918. 

On  the  Mebits. 

(170  Pac.  302.) 

This  is  an  action  by  the  Bank  of  Kenton,  a  corpora- 
tion, against  A.  C.  Preble  to  recover  the  amount  due 
on  a  note.  There  were  findings  and  judgment  in  favor 
of  plaintiff  and  defendant  appealed.    Afl&rmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Allan  R.  Joy. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  J.  Cameron. 

Department  2.  Opinion  by  Mb.  Chief  Justice  Mo- 
Bbide. 

This  was  an  action  to  recover  upon  a  promissory 
note  purporting  to  have  been  signed  by  the  defendant. 
The  defendant  denied  the  execution  of  the  note  and 
upon  the  trial  there  were  findings  and  judgment  for 
the  plaintiff,  from  which  an  appeal  was  taken  to  this 
court.  Judgment  was  rendered  in  the  Circuit  Court 
on  November  6,  1916,  and  on  November  14,  1916,  a 
notice  of  appeal  was  duly  served  and  filed.  On 
November  23,  1916,  the  appeal  was  perfected  by  serv- 
ing and  filing  the  undertaking  required  by  law.  On 
December  30th  an  application  was  made  and  allowed 
for  an  extension  of  time  to  file  the  transcript  and 
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to  extend  the  time  within  which  to  file  a  bill  of 
exceptions.  The  court  extended  the  time  to  file  the 
transcript,  but  withheld  its  decision  on  the  motion 
for  further  time  in  which  to  prepare  and  file  a 
bill  of  exceptions.  Within  the  time  allowed  by  such 
extension,  the  transcript  was  filed  having  attached  to 
it  all  the  evidence  but  without  any  bill  of  exceptions. 
A  motion  was  made  to  strike  evidence  from  the  files, 
which  was  allowed.  Later  an  ex  parte  order  was  al- 
lowed, permitting  the  applicant  to  withdraw  the  record 
for  the  purpose  of  having  the  evidence  attached  thereto 
certified  by  the  judge,  which  motion  was  allowed  with- 
out prejudice  to  respondent's  right  to  object  to  such 
proceeding.  Thereafter  at  a  date  not  appearing  in 
the  record  the  judge  who  presided  at  the  trial  ap- 
pended to  a  transcription  of  the  reporter's  notes  a 
certificate  to  the  effect  that  said  transcription  was 
true  and  correct  and  contained  all  the  evidence  pre- 
sented in  the  cause  and  that  it  was  a  true  and  correct 
record  of  said  cause. 

The  findings  follow  the  allegations  of  the  complaint 
and  the  judgment  is  in  accordance  with  the  findings, 
and  if  we  are  confined  to  these  the  judgment  must  be 
affirmed.  The  appellant's  whole  case  is  based  upon 
the  proposition  that  there  was  no  evidence  to  justify 
the  verdict.  The  respondent's  contention  is  that  as 
the  evidence  cannot  be  brought  here  except  by  means 
of  a  legal  and  timely  bill  of  exceptions,  that  we  cannot 
consider  the  sufficiency  of  the  evidence  in  this  case, 
no  such  bill  appearing  in  the  record.  It  is  also  con- 
tended that  there  was  evidence  to  justify  the  verdict 
and  that  therefore  this  court  is  bound  by  the  findings 
made  by  the  court  below.  There  are  many  irregulari- 
ties in  the  alleged  bill  of  exceptions  but  conceding  with- 
out deciding  that  it  is  sufficient,  we  are  of  the  opinion 
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that  there  was  some  evidence  that  defendant's  name 
was  signed  to  the  note  either  by  herself  or  pursuant 
to  authorization  from  her.  It  is  in  evidence  that  when 
she  was  notified  by  plaintiff  by  letter  that  her  note  for 
$525  was  in  the  bank  and  she  was  requested  to  pay  it, 
she  did  not  deny  that  it  was  her  note,  or  repudiate  it 
in  any  way.  The  notification  was  too  definite  to  have 
been  misunderstood.  It  was  mailed  her  in  due  course 
and  was  as  follows : 

'*Mrs.  A.  C.  Preble, 

*'29th&  Mason  Streets, 
*' Portland,  Oregon. 
*'Dear  Madam :  We  hold  your  note  for  $525.00  which 
is  past  due  since  June  21st  last.    We  took  this  note 
from  Mr.  S.  F.  Cook  as  security  and  must  ask  that  it 
be  taken  up  without  further  delay. 

*  *  Yours  very  truly, 

**Bank  op  EIentok." 

Mrs.  Preble  does  not  deny  having  received  this  letter 
and  the  presumption  is  that  it  was  so  received.  Burke, 
the  cashier  of  the  bank,  testified  that  subsequent  to  this 
letter  he  called  Mrs.  Preble  up  over  the  phone  and 
called  her  attention  to  the  note  and  stated : 

*  'She  told  me  she  had  left  it  with  her  husband ;  that 
he  was  out  of  town  and  he  would  attend  to  it  when  he 
came  back;  that  is  what  she  told  me/' 

Mr.  Thatcher  testified  that  about  two  weeks  after 
the  note  fell  due  he  called  on  Mrs.  Preble  with  refer- 
ence to  it,  and  states  the  conversation  thus: 

**I  told  her  that  we  had  the  note  there  and  asked 
her  what  she  was  going  to  do  about  it,  and  she  said 
that  Mr.  Preble  would  attend  to  it ;  he  was  down  near 
Independence  some  place  on  the  ranch  and  would  be 
back  in  about  two  or  three  days,  and  about  a  week 
after  that  I  called  on  her  again  and  she  said  that  Mr. 
Preble  hadn't  got  back  yet  and  then  I  asked  her  how 
she  happened  to  give  Mr.  Cook  this  note  and  she  said — 
I  asked  her  if  they  had  bought  any  cattle  from  Mr. 
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Cook  and  she  said  no ;  that  they  had  not  bought  any 
cattle  from  him  but  she  had  given  him  this  note  as  an 
acconunodation. ' ' 

2, 3.  The  defendant  testifies  absolutely  that  she  never 
signed  the  note  mentioned  in  this  action,  or  any  note 
in  favor  of  Mr.  Cook,  and  makes  a  plausible  explana- 
tion as  to  why  she  did  not  repudiate  the  transaction 
when  asked  to  pay  it,  but  we  think  there  was  in  the  tes- 
timony above  recited  some  evidence  tending  to  show 
that  she  recognized  the  note  as  hers.  Whether  she 
signed  it  with  her  own  hand  or  the  signature  was  made 
by  her  husband  by  her  authority  is  not  material,  as  in 
either  case  she  would  be  liable.  The  evidence  for  the 
plaintiff  tends  to  show  that  when  payment  was  de- 
manded by  Thatcher  she  admitted  she  gave  the  note. 
We  have  no  authority  to  weigh  conflicting  evidence  in 
an  action  at  law.  The  verdict  of  a  jury  or  the  findings 
of  the  court  in  the  absence  of  a  jury  are  conclusive 
upon  the  appellate  court,  if  there  is  any  evidence  to 
sustain  them:  Article  VII,  §  3,  of  the  Constitution, 
L.  O.  L.,  §  159;  McChmg  v.  McPherson,  47  Or.  73  (81 
Pac.  567,  82  Pac.  13) ;  Miles  v.  Swanson,  47  Or.  213  (82 
Pac.  954) ;  Flegel  v.  Koss,  47  Or.  366  (83  Pac.  847) ; 
Savage  v.  Salem  Mills,  48  Or.  1  (85  Pac.  69,  10  Ann. 
Cas.  1065) ;  Seffert  v.  Northern  Pacific  Ry.  Co.,  49  Or. 
95  (88  Pac.  962, 13  Ann.  Cas.  883) ;  Courtney  v.  Bridal 
Veil  Box  Factory,  55  Or.  210  (105  Pac.  896). 

The  findings  therefore  being  supported  by  some  evi- 
dence we  are  bound  by  them  even  if  upon  a  re-examina- 
tion here  we  might  be  of  an  opinion  different  from  that 
arrived  at  by  the  Circuit  Court.  As  no  other  error  is 
assigned  in  the  brief  the  judgment  will  be  affirmed. 

Affibmed. 

Mr.  Justice  Moobe,  Mb.  Justice  McCamant  and 
Mb.  Justice  Bean  concur. 
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Argaed  January  15,  affirmed  January  29,  191Si 

In  Be  Will  op  SUE  PAEEOT  KING. 
KING  V.  TONSING,  Exeoutob.* 

(170  Pac.  319.) 

WlUfl — Testameutaxy  Capacity— Burden  of  Proof. 

1.  The  burden  of  proof  was  on  proponent  to  establish  the  testis 
mentary  capacity  of  deceased  by  a  preponderance  of  testimony, 

WUlfl — Testamentary  Incapacity — Sufficiency  of  Evidence. 

2.  In  proceedings  to  probate  a  will,  evidence  held  to  sustain  a  find- 
ing of  testamentary  incapacity. 

[As  to  unnatural  or  unjust  disposition  of  estate  as  evidence  of 
testamentary  incapacity,  see  note  in  Ann.  Oas.  1917E,  130.] 

From  Multnomah :  Calvin  U.  Gantenbein,  Jndge. 

Department  1.  Statement  by  Mb.  Chiep  Justice 
MgBbidb. 

On  January  15,  1915,  Sue  Parrot  King,  the  wife  of 
respondent  A.  E.  King,  died  leaving  what  purported 
to  be  her  last  will  and  testament,  whereby  the  bulk  of 
her  estate,  which  seemed  to  have  been  not  more  than 
$2,000  in  value,  was  bequeathed  to  certain  minor  chil- 
dren of  her  two  sisters,  and  a  small  interest  in  real 
property  in  Portland,  Oregon,  was  bequeathed  to  her 
sisters  Anna  E.  Chitty  and  Harriet  May  Tonsing  and 
the  respondent  in  equal  shares,  the  approximate  value 
of  each  share  being  $111.  Henry  Tonsing,  the  hus- 
band of  Harriet  May  Tonsing,  was  designated  therein 
as  executor  and  filed  the  will  for  probate,  whereupon 
Arthur  E.  King  interposed  this  contest  on  the  grounds 
that  the  deceased  was  not  at  the  time  of  the  execution 
of  the  alleged  will  of  sound  and  disposing  mind,  and 
that  said  will  was  procured  by  undue  influence  exer- 
cised on  the  mind  of  deceased  by  her  sisters  Mrs.  Ton- 


*0n  presumption  and  burden  of  proof  as  to  testamentary  capacity, 
see  notes  in  17  L.  B.  A.  494;  36  li.  &  A.  724^  738.  Espobtsb* 
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sing  and  Mrs.  Chitty.  The  matter  was  tried  out  in 
the  County  Court  before  Hon.  T.  J.  Cleeton,  County 
Judge,  who  found  in  substance  that  the  will  was  void 
by  reason  of  the  alleged  undue  influence ;  and  upon  an 
appeal  to  the  Circuit  Court,  Hon.  C.  U.  Gantenbein 
presiding,  the  decree  was  affirmed  with  findings  sub- 
stantially that  the  deceased  was  not  of  sound  and  dis- 
posing mind  at  the  time  said  will  was  executed,  and 
was  unduly  influenced  by  her  sisters.  The  case  is  here 
upon  appeal  by  proponent  from  this  decree. 

Affibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Clark,  Skuldson  &  Clark,  with  an  oral  argu- 
ment by  Mr.  Bardi  G.  Skvlason. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs  Griffith,  Letter  &  Allen,  with  an  oral  argimient 
by  Mr.  Harrison  Allen. 

Opinion  by  Mb.  Chibp  Justiob  MgBbidb. 

1.  The  testimony  taken  in  this  case  is  voluminous 
and  somewhat  contradictory.  The  burden  of  proof  was 
upon  the  proponent  to  establish  the  testamentary  capa- 
city of  the  deceased  by  the  preponderance  of  testi- 
mony, and  a  careful  reading  of  it  satisfies  us  that  in 
this  he  has  failed.  A  large  number  of  witnesses,  some 
of  them  relatives  by  marriage  or  otherwise  and  who 
knew  Mrs.  King  intimately,  have  testified  as  to  her 
weakened  mental  and  physical  state,  and  expressed 
their  decided  opinions  that  she  was  incapable  of  mak- 
ing a  will.  These  witnesses  were  wholly  disinterested 
and  their  opportunities  for  knowledge  of  the  true  men- 
tal condition  of  deceased  were  good,  and  we  are  in- 
clined to  accept  their  testimony.  It  is  true  that  other 
witnesses  testified  that  in  their  opinion  decedent  pos- 
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sessed  testamentary  capacity,  but  their  opportunities 
for  observation  were  either  slight  or  they  were  indi- 
rectly or  directly  beneficiaries  under  the  will.  Mr. 
Clark,  who  prepared  the  will  at  the  request  of  and 
from  data  furnished  principally  by  Mrs.  Tonsing,  tes- 
tified that  he  saw  nothing  to  indicate  mental  incapacity 
at  the  time  the  will  was  executed,  but  he  was  in  her 
presence  only  a  short  time  and  was  not  as  well  quali- 
fied to  judge  of  her  condition  as  others  who  saw  her 
frequently  and  knew  her  intimately.  Considering  the 
kind  and  affectionate  treatment  of  Mrs.  King  at  all 
times  by  her  husband,  the  will  was  an  unnatural  one 
to  make.  The  fact  that  it  was  prepared  at  the  request 
of  one  of  the  beneficiaries  and  by  data  furnished  by 
her  indicates  that  it  was  executed  in  secret ;  that  great 
pains  were  taken  by  Mrs.  Chitty  and  Mrs.  Tonsing, 
whose  children  were  to  secure  the  principal  benefit  of 
the  will,  to  keep  the  fact  of  its  execution  from  being 
known  to  her  husband;  and  that  some  of  these  very 
persons  were  in  the  habit  of  relating  to  deceased  al- 
leged gossip  concerning  the  morals  of  her  husband, 
none  of  which  was  shown  to  have  had  any  foundation, 
goes  far  to  induce  the  belief  that  undue  advantage  was 
taken  of  her  enfeebled  mental  condition  to  poison  her 
mind  against  him,  with  a  view  to  persuade  her  to  dis- 
inherit him  to  the  advantage  of  the  interested  parties. 
2.  Enfeebled  mentality,  secrecy  and  self-interest  are 
three  dangerous  guests  to  be  present  together  at  the 
making  of  a  will,  and  they  were  all  there  when  this 
will  was  executed.  To  attempt  to  discuss  the  evidence 
in  detail  would  needlessly  encumber  the  reports  and 
be  of  no  value  to  anybody  in  the  future.  From  a  care- 
ful consideration  of  the  whole  record  we  are  of  the 
opinion  that  the  conclusion  drawn  from  the  testimony 
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by  Both  learned  Judges  who  passed  upon  this  case  be- 
low, was  correct  and  that  the  decree  should  be  affirmed. 

Apfibmed. 

Mb.  Justiob  Bubnbtt,  Mb.  Justice  Bekson  and  Mb. 
JusnQB  Habbis,  concur. 


liotion  to  dismiM  appeal  allowed  Januarj  29,  1918, 

HILL  V.  LEWIS. 

(170  Pac.  31(5.) 

Appeal  and  Error— Effect  of  Abandoning  Appeal 

1.  When  a  partj  perfects  an  appeal  and  then  abandons  it,  his 
right  of  appeal  is  exhausted;  the  power  over  the  subject  is  fundus 
officio,  and  eannot  be  exercised  the  second  time. 

From  Josephine :  Fbank  M.  Calkins,  Judge. 

On  motion  of  respondent  to  dismiss  appeal.  Motion 
allowed. 

Messrs.  Blcmchard  S  Blanchard,  for  the  motion. 
Mr.  Oliver  S.  Broum,  contra. 

In  Banc.  Mb.  Justice  Benson  delivered  the  opinion 
of  the  court. 

1.  Plaintiff  moves  to  dismiss  the  appeal  of  the  defend- 
ant Eose  Cheshire  for  the  following  reasons :  The  decree 
of  the  trial  court  was  made  and  entered  on  September  4, 
1917.  Thereafter,  on  September  7, 1917,  the  defendant 
Eose  Cheshire  served  and  filed  her  notice  of  appeal  and 
on  September  17, 1917,  served  and  filed  her  undertaking 
on  appeal.  The  appeal  having  been  perfected,  she  neg- 
lected to  file  a  transcript  within  thirty  days  thereafter 
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and  subsequently  on  October  24, 1917,  filed  a  second  no- 
tice of  appeal  which  was  followed  on  November  2, 1917, 
with  service  and  filing  of  a  new  undertaking  and  there- 
after on  December  7,  1917,  a  transcript  on  appeal  was 
filed  in  this  court.  In  Schmeer  v.  Schmeer,  16  Or.  243 
(17  Pac.  864),  this  court  held  that  when  a  party  perfects 
an  appeal  and  then  abandons  it,  his  right  of  appeal  is 
exhausted,  the  power  over  the  subject  is  fmtctus  offlcio, 
and  cannot  be  exercised  the  second  time.  This  ruling 
has  been  many  times  reiterated,  the  latest  case  being 
that  of  State  v.  Keeney,  81  Or.  478  (159  Pac.  1165). 
The  appeal  should  be  dismissed  and  it  is  so  ordered. 

Appsal  Dismissed. 


Argued  Jannary  18,  reversed  and  remanded  January  29, 1918. 

OREGON-WASH.  E.  &  N.  CO.  v.  JOHNSON. 

(170  Pac.  290.) 

Highways— LeTying  Special  Boad  Tax— Budget  Law. 

1.  Under  Laws  of  1915,  page  297,  making  the  budget  law  (Laws 
1913,  p.  458)  applicable  to  all  districts,  etc.,  having  power  to  levy 
taxes,  except  cities  of  over  150,000  inhabitants,  failure  of  a  road  dis- 
trict in  levying  a  special  road  tax  to  comply  with  the  budget  law  in- 
validates the  levy,  notwithstanding  the  people  of  the  district  assem- 
ble in  a  body  to  vote  on  the  levy. 

From  Hood  Eiver :  William  L.  Bradshaw,  Judge. 

Suit  by  Oregon-Washington  Eailroad  &  Navigation 
Company,  a  corporation,  against  Thomas  F.  Johnson, 
as  sheriff  of  Hood  Eiver  County,  a  municipal  corpora- 
tion. From  a  decree  dismissing  the  suit,  plaintiff  ap- 
pealed.   Eeversed 

Department  1.    Statement  by  Mb.  Jtjstiob  Benson. 

This  is  a  suit  brought  to  enjoin  the  collection  of  a 
special  road  tax  attempted  to  be  levied  by  Eoad  Dis- 
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trict  No.  1  of  Hood  Eiver  County.  The  complaint  as- 
signs a  number  of  reasons  why  the  attempted  action  of 
the  taxing  district  is  invalid,  among  them  being  an  al- 
legation to  the  effect  that  the  road  district  did  not  in 
any  respect  comply  with  what  is  known  as  the  ' '  Budget 
Law.*'  It  is  further  recited  that  plaintiff's  property 
must  bear  the  burden  of  78.3  per  cent  of  the  entire  tax 
so  attempted  to  be  levied.  It  is  also  averred  that  one 
John  H.  Dunlap,  a  stockholder,  vice-president  and  gen- 
eral manager  of  the  Wind  Eiver  Lumber  Company,  a 
duly  organized  corporation,  owning  a  large  amount  of 
taxable  property  in  the  district,  and  who  was  himself 
a  resident,  citizen  and  taxpayer  therein,  although  not 
the  owner  of  real  estate  in  his  own  name,  was  not  only 
refused  the  privilege  of  voting  at  the  meeting,  but  was 
also  denied  the  right  to  be  heard  in  objection  to  the 
proposed  levy.  There  are  many  other  allegations  in 
the  complaint  which  are  not  necessary  to  the  present 
discussion. 

A  demurrer  was  interposed  to  this  pleading,  which 
was  sustained  by  the  trial  court  and,  plaintiff  declining 
to  plead  over,  a  decree  was  entered  dismissing  the  suit 
from  which  plaintiff  appeals. 

Bevebsed  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  E.  Cochran  and  Mr.  Arthur  G.  Spencer, 
with  an  oral  argument  by  Mr.  Cochran. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  J.  Derby,  District  Attorney. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  A  number  of  reasons  are  urged  by  plaintiff  to  sus- 
tain its  contention  that  the  demurrer  should  have  been 

87  Op.— Ift 
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overruled,  but  we  find  it  unnecessary  to  consider  any 
of  them  except  the  failure  of  the  district  to  comply 
with  the  provisions  of  Chapter  234,  Laws  of  1913,  the 
first  section  of  which  opens  with  the  following  lan- 
guage: 

''It  shall  be  unlawful  for  any  tax  to  be  levied,  pro- 
posed or  adopted,  for  any  county,  unless  an  estimate 
shall  have  first  been  made  of  the  amount  of  money 
proposed  to  be  raised  by  taxation  for  the  ensuing  year 
and  such  estimate  published,  and  opportunity  for  a 
full  and  complete  discussion  thereof  allowed  in  the 
manner  hereinafter  provided  for.*' 

The  remainder  of  the  act  prescribes  the  details  for 
making  the  budget  effective  and  of  practical  value. 
This  legislation  applied  to  counties  only,  until  the  legis- 
lature in  1915  enacted  additional  provisions  as  follows : 

*'Sec.  1.  All  districts  and  corporate  bodies  or  or- 
ganizations having  power  to  levy  taxes,  except  cities 
having  a  population  of  over  150,000  inhabitants  accord- 
ing to  the  last  government  census,  are  hereby  made 
subject  to  the  provisions  of  chapter  234  of  the  General 
Laws  of  Oregon,  1913,  and  any  other  budget  law  tiiat 
is  now  or  may  hereafter  be  in  force  applying  to  coun- 
ties having  a  population  of  less  than  150,000  inhabi- 
tants. 

' '  Section  2.  ti  complying  with  such  law  or  laws  the 
duties  imposed  on  the  county  clerk  or  auditor  shall  be 
performed  by  the  clerical  officer  or  auditor  of  the  tax- 
levying  district  and  the  duties  imposed  upon  the  county 
court  shall  be  performed  by  the  tax-levying  board  or 
body  of  the  district,  and  the  duties  imposed  upon  any 
other  officer  of  the  county  shall  be  performed  by  the 
corresponding  officer  of  such  district,  if  there  be  one, 
and  if  there  be  none,  then  by  such  officer  as  may  be  des- 
ignated by  the  tax-levying  board  or  body  of  the  dis- 
trict'^  Chap.  222,  Laws  1915. 

It  requires  but  a  cursory  examination  of  this  legis- 
lation to  show  that  it  applies  the  budget  law  to  road 
districts  as  well  as  to  counties.    Defendants  urge  with 
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some  force  that  the  budget  law  was  enacted  to  meet  the 
demand  of  the  people  that  a  limitation  should  be  placed 
upon  the  action  of  their  representatives,  composing 
boards  and  the  like,  to  check  extravagant  tax  levies, 
but  that  when  the  people  of  a  tax-levying  area  are  as- 
sembled in  a  body  to  vote  upon  such  a  question  the 
reason  for  the  law  fails.  The  answer  to  this  position 
is  twofold.  First,  it  may  well  be  observed  that  the  act 
of  1915  specifically  applies  its  provisions  to  all  tax- 
levying  districts  other  than  certain  specified  exceptions. 
Second,  it  must  be  remembered  that  Section  3  of  the  act 
of  1913,  provides  that  any  taxpayer  who  desires  shall 
be  heard  in  favor  of  or  against  any  proposed  levies. 
It  is  also  to  be  noted  that  at  a  road  district  meeting 
no  person  is  permitted  to  vote  or  be  heard  who  is  not 
a  bona  fide  resident  of  the  district,  and  the  owner  of 
real  estate  the  title  to  which  is  in  his  or  her  own  name. 
This,  of  course,  excludes  many  and,  in  some  instances, 
even  a  majority  of  the  taxpayers.  Hence,  if  there  be 
no  budget  hearing  as  provided  by  the  law  of  1913,  many 
taxpayers,  like  the  plaintiff  herein,  have  no  opportun- 
ity to  be  heard  at  any  time,  which  fact  we  think  fur- 
nishes an  excellent  reason  for  the  enactment  of  the  law 
of  1915. 

It  has  been  held  by  this  court  in  State  ex  rel.  v.  John- 
son, 80  Or.  107,  112  (156  Pac.  579),  that  a  disregard 
of  the  budget  law  is  fatal  to  the  validity  of  a  tax  levy. 
It  follows  that  the  court  erred  in  sustaining  the  de- 
murrer. The  decree  is  therefore  reversed  and  the 
cause  will  be  remanded  with  directions  to  overrule  the 
demurrer  and  to  take  such  further  proceedings  as  may 
be  required,  not  inconsistent  herewith. 

Bevebsed  and  Bemanded. 

Mr.  Chief  Justice  McBride,  Mb,  Justice  Bubnett 
and  Mb.  Justice  Habbis  concur. 
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Argued  January  18,  reyersed  and  remanded  January  29,  1918. 

WIND  EIVEE  LUMBER  CO.  v.  JOHNSON. 

(170  Pac.  291.) 

From  Hood  River:  William  L.  Bradshaw,  Judge. 

Suit  by  Wind  River  Lumber  Company,  a  corpora- 
tion, against  Thos.  F.  Johnson,  as  sheriff  of  Hood 
River  County,  Oregon,  a  municipal  corporation.  From 
a  decree  dismissing  the  suit  plaintiff  appealed.  Re- 
versed and  remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  S.  Shepherd,  Mr.  W.  W.  McCredie  and  Mr. 
W.  McElroy,  with  an  oral  argument  by  Mr.  Shepherd. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  J.  Derby,  District  Attorney. 

Department  1.  Me.  Justice  Benson  delivered  the 
opinion  of  the  court. 

This  cause  was  argued  and  submitted  in  connection 
with  the  case  of  0.  W.  R.  S  N.  Co.  v.  Johnson,  filed 
January  29, 1918,  the  facts  and  issues  in  the  two  cases 
being  substantially  identical.  Therefore,  upon  the  au- 
thority of  that  case,  the  cause  is  remanded  with  direc- 
tions to  overrule  the  demurrer,  and  for  such  further 
proceedings  as  may  be  proper  and  not  inconsistent 
herewith.  Revebsed  and  Remanded. 

Mr  Chiep  Justice  McBride,  Mb.  Justice  Burnett 
and  Mr.  Justice  Harris  concur. 
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Argaed  Jannarj  16,  affirmed  January  29,  1918* 

.WILLIAMS  V.  LOMBARD.* 

(170  Pac.  31«.) 

Municipal  Corporations— Antomoblle  CoUliion— Last  dear  diaQce— In- 
BtmctloiL 

1.  In  an  action  for  injuries  in  collision  between  an  automobile 
owned  bj  defendants  and  the  sled  on  which  plaintiff  was  riding,  where 
there  was  evidence  tending  to  show  that  there  were  arc  lights  at  the 
location  extending  for  a  short  distance  over  the  streets,  that  defend- 
ants' car  had  its  side  lights  burning,  and  that  there  was  considerable 
snow  on  the  ground,  the  court  properly  instructed  on  the  doctrine  of 
last  clear  chance,  since  the  circumstances  might  well  be  taken  into 
consideration  by  the  jury  in  determining  whether  or  not  defendants' 
chauffeur  testified  truthfully  as  to  when  he  first  discovered  plaintiff 
and  his  sled. 

[As  to  when  contributory  negligence  does  not  bar  recovery,  gee 
notes  in  30  Am.  Bep.  190;  38  Am.  Bep.  637.] 

Damages — ^Personal  InJnxleB— Aggravation  of  Old  Injuries. 

2.  In  an  action  for  injuries  in  collision  by  defendants'  automobile 
with  plaintiff's  sled,  the  court  properly  refused  to  instruct  at  defend- 
ant's request  that  the  jury  could  not  allow  plaintiff  anything  if  they 
should  believe  from  the  evidence  in  the  case  that  his  old  ailments  or 
injuries  were  aggravated  or  made  worse  because  of  the  accident. 

Damages— Pleading. 

3.  Plaintiff  cannot  recover  for  an  aggravation  of  prior  injuries, 
unless  such  conditions  are  pleaded. 

From  Multnomah :  Calvin  U.  Gantenbbin,  Judge. 

Action  by  Otto  Williams  against  Gay  M.  Lombard 
and  Mary  T.  Lombard,  husband  and  wife,  to  recover 
damages  for  personal  injuries  received  by  being  run 
down  by  an  automobile  owned  by  defendants.  From 
a  judgment  in  favor  of  plaintiff  for  $1,250,  rendered 
upon  a  verdict,  defendants  appeal.    AfiSrmed. 

*0n  origin,  function  and  mode  of  operation  of  doctrine  of  last  dear 
chance,  see  notes  in  55  L.  R.  A.  418;  36  K  B.  A.  (N.  8.)  957. 

On  the  question  of  liability  for  collision  between  automobiles  or 
automobile  and  another  vehicle  at  or  near  corner  of  streets  or  high- 
ways, see  note  in  L.  R.  A.  19 16 A,  745. 

For  rules  of  the  road  governing  vehicles  proceeding  in  opposite 
direction,  see  note  in  41  L.  R.  A.  (N.  8.)  322;  and  as  to  vehicles  pro- 
ceeding in  same  directioui  see  note  in  41  Ii.  B.  A.  (N.  8.)  337. 

Bepoktib. 
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Department  1.    Statement  by  Mb.  Justiob  Benson. 

Plaintiff  instituted  this  action  to  recover  damages 
for  personal  injuries  received  in  a  collision  between  an 
automobile  owned  by  defendants  and  a  sled  upon  which 
plaintiff  was  riding.  The  accident  occurred  on  the 
evening  of  January  20,  1916,  on  Lovejoy  Street,  be- 
tween 24th  and  25th  Streets,  Portland,  Oregon.  The 
complaint  alleges  negligence  upon  the  part  of  defend- 
ants in  several  particulars  among  which  are :  A  viola- 
tion of  the  ordinance  requiring  a  chauffeur  to  pass 
other  vehicles  to  the  left;  that  they  failed  to  keep  a 
proper  lookout;  that  they  failed  to  sound  the  horn 
or  give  any  proper  alarm ;  that  they  were  driving  their 
car  at  an  excessive  speed  and  that  they  neglected  to 
utilize  the  *'last  clear  chance'*  to  save  plaintiff  from 
injury. 

The  answer  admits  the  collision  but  denies  all  other 
allegations  of  the  complaint,  and  aflSrmatively  pleads 
contributory  negligence.  Defendants  appeal  from  a 
judgment  in  favor  of  the  plaintiff.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  F.  C.  Howell  and  Messrs.  Wilbur,  Spencer  S 
Beckett,  with  an  oral  argument  by  Mr.  Howell. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  O.  Simmons  and  Messrs.  Pearcy  &  MendenhcUl, 
with  an  oral  argument  by  Mr.  Simmons. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  Defendants  present  two  questions  for  our  consid- 
eration. One  is  that  the  court  instructed  the  jury 
upon  the  doctrine  of  the  *4ast  clear  chance'*  in  the 
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absence  of  any  evidence  which  would  render  such  in- 
struction pertinent.  The  only  direct  testimony  relat- 
ing thereto  is  that  of  defendants'  chauffeur  who  testi- 
fied quite  positively  that  he  did  not  see  plaintiff  or  his 
sled  until  he  was  within  five  feet  of  them  and  that  he 
instantly  used  every  possible  endeavor  to  prevent  the 
accident.  However,  there  was  evidence  tending  to 
show  that  there  were  arc  lights  at  the  corners  of  24th 
and  25th  Streets  extending  out  for  a  short  distance 
over  the  streets  and  that  defendants'  car  had  its  side 
lights  burning  and  there  was  considerable  snow  on  the 
ground.  These  circumstances  might  well  be  taken  into 
consideration  by  the  jury  in  determining  whether  or 
not  the  chauffeur  testified  truthfully  as  to  when  he  first 
discovered  plaintiff  and  his  primitive  equipage  and  the 
court  did  not  err  in  instructing  the  jury  thereon. 

2,3.  Defendants  next  urge  that  the  court  erred  in 
refusing  to  give  the  jury  the  following  instruction : 

*'And  I  further  instruct  you  that  you  cannot  allow 
the  plaintiff  anything  in  this  case,  if  you  should  be- 
lieve from  the  evidence  in  this  case,  that  those  old 
ailments  or  injuries  were  aggravated  or  made  worse 
because  of  the  accident  the  plaintiff  complains  of  in 
this  case.'* 

We  can  only  conjecture  what  counsel  intended  to 
express  when  he  framed  this  charge ;  but  we  feel  con- 
fident that  he  never  meant  what  the  language  used 
clearly  imports,  which  is,  that  if  the  injuries  received 
at  the  time  of  the  accident  resulted  in  aggravating 
old  ailments  or  injuries,  that  fact  would  be  a  complete 
defense  even  as  to  the  hurts  which  were  the  immediate 
result  of  the  collision.  It  is  true  that  plaintiff  cannot 
recover  for  an  aggravation  of  prior  injuries  unless 
such  conditions  are  pleaded,  but  no  such  doctrine  is 
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suggested  in  the  instruction  submitted  to  the  court  and 
it  was  properly  refused. 

The  judgment  of  the  lower  court  is  affirmed. 

Apfibmed. 

Mb.  Chief  Jtjsticb  MoBbide,  Mb.  Justiob  Bean  and 
Mb.  Justice  Bubnett  concur. 


Submitted  on  briefs  January  9,  affirmed  January  29,  1918. 

PELTON  WATER  WHEEL  CO  v.  OREGON  IRON 

CO.* 

(170  Pac.  317.) 

Pleading— Inconsisteiit  Defenaes    ElecttoiL 

1.  In  action  for  possession  or  value  of  machine  sold  under  eondi- 
tional  contract  and  resold  by  vendee,  defenses  that  vendee  bought 
on  consignment,  and  that  he  was  agent  with  right  to  collect,  were 
inconsistent  with  a  third  defense  that  the  sale  was  unconditional  and 
without  reservation,  and  defendant  was  properly  required  to  elect. 

Sales— Conditional  Sales— Duty  of  Seller  to  Collect — Subsequent  Ven- 
dees. 

2.  Where  a  machine  was  made  to  order  and  title  reserved  in  plain- 
tiff and  vendee  resold,  the  question  of  suretyship  did  not  arise  so  as 
to  require  any  effort  on  part  of  plaintiff  to  collect  from  the  vendee, 
but  plaintiff  could  depend  solely  on  the  subsequent  purchaser,  and  not 
file  claims  in  a  bankruptcy  proceeding  of  the  conditional  vendee. 

Sales — Conditional  Salea— Purchaser  from  Conditional  Vendee— Biitlits, 

3.  A  conditional  vendee  of  a  machine  cannot  pass  title  to  even  a 
bona  fide  purchaser,  but  he  can  pass  a  defeasible  interest,  and  the 
subsequent  purchaser  can  make  his  title  absolute  by  complying  with 
the  terms  of  the  contract. 

[As  to  what  constitute  conditional  sales,  see  notes  in  48  Am. 
St.  Bep.  295;  94  Am.  St.  Bep.  234.] 

Sales — Conditional  Sales — ^Payment — ^Acceptance  of  Notes. 

4.  Under  a  conditional  contract  of  sale  of  a  machine  providing  that 
the  title  shall  not  pass  until  payment,  "including  deferred  payments 
and  notes  or  renewals  thereof,"  the  taking  of  promissory  notes  for 

*0n  duty  of  purchaser  of  property  from  conditional  vendee,  with 
right  to  sell,  to  see  that  latter's  vendor  is  paid,  see  note  in  26  L.  R.  A> 
(N.  &)  585.  BsPoaTEi. 
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the  amount  due  would  not  be  a  payment,  unless  so  agreed  and  under^ 
stood. 

Sales — ^Conditional  Salet^— Machine  Affixed  to  Bealty— Bona  Fide  Pur- 
chasers— Buiden  of  Proof. 

5.  The  burden  is  on  a  purchaser  from  a  conditional  vendee  of  a 
machine  affixed  to  the  realty  of  such  vendee,  to  show  that  he  is  a 
bona  fide  innocent  third  party. 

Sales — Conditional  Sales— Affiziiig  to  Bealty— Snbseqneiit  Bona  Fide 
Purchaser — ^Pleading. 

6.  One  cannot  claim  that  he  is  a  bona  fide  innocent  purchaser  of  a 
machine  affixed  to  realty,  his  seller  being  a  conditional  vendee,  where 
the  theory  of  defense  was  that  there  was  no  conditional  sale,  or  that 
the  conditional  vendee  was  the  agent  of  the  plaintiff. 

Fixtures — Conditional  Contract  of  Sale— Third  Persons— Evidence  as 
to  Nature  of  Property. 

7.  A  contract  for  reservation  of  title  as  to  a  machine  held  to  be 
of  great  weight  in  determining  whether  the  machine  had  been  so 
attached  to  the  realty  as  to  become  a  part  thereof,  as  against  a  third' 
party. 

From  Multnomah :  Bobebt  G.  Morrow,  Judge. 

In  Banc.     Statement  by  Mr.  Jtjsticb  Bean. 

This  is  an  action  brought  by  the  Pelton  Water 
Wheel  Company  against  the  Oregon  Iron  and  Steel 
Company  for  the  recovery  of  the  possession  or  the 
value  of  a  certain  double  Pelton-Francis  turbine  gen- 
erator, with  the  appurtenant  equipment,  which  was 
contracted  to  be  sold  by  the  former  company  to  the 
Pacific  Electric  Engineering  Company,  an  Oregon 
corporation,  which  will  hereafter  be  designated  as  the 
Engineering  Company,  under  a  contract  by  the  terms 
of  which  the  title  thereto  was  to  remain  in  the  seller 
until  the  price  was  fully  paid.  This  machine  was 
resold  by  the  Engineering  Company  to  the  defendant 
Oregon  Iron  and  Steel  Company,  the  latter  paying 
for  it  in  full.  The  defendant  claims  this  was  done 
without  any  actual  notice  of  the  plaintiff's  claim  for 
security.  The  Engineering  Company  paid  part  of  the 
purchase  price  and  the  plaintiff  is  claiming  the  bal- 
ance, or  a  return  of  the  generator,  from  the  defendant, 
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against  which  claim  the  defendant  sets  up  several 
defenses.  The  cause  was  tried  by  the  court  without 
the  intervention  of  a  jury.  The  court  made  findings 
of  fact  and  rendered  judgment  in  favor  of  the  plain- 
tiff for  $1,719.35,  from  which  defendant  appeals. 

On  September  1, 1909,  the  Pelton  Water  Wheel  Com- 
pany made  a  written  contract  to  sell  to  the  Engineer- 
ing Company  the  turbine  generator,  the  subject  of 
this  suit,  for  $5,600.  This  contract  of  sale  is  annexed 
to  the  bill  of  exceptions  in  the  case.  It  contains  ten 
typewritten  pages  of  specifications  and  three  pages 
of  printed  matter  setting  forth  the  terms  of  the  sale. 
Among  other  terms  contained  in  the  printed  matter 
are  the  following  paragraphs : 

'  *  That  the  legal  title  in  and  to  the  apparatus  or  ma- 
chinery described  in  said  specifications  shall  not  pass 
from  the  company  until  all  payments  provided  for  in 
this  agreement,  including  deferred  payments  and  any 
notes  or  renewals  thereof,  shall  have  been  fully  made 
by  said  purchaser  in  cash;  and  the  same  shall  hold 
true  whether  the  said  apparatus  or  machinery  be 
attached  to  the  realty  or  not ;  and  the  purchaser  agrees 
to  take  every  step  necessary  to  assure  and  maintain 
in  the  company  said  legal  title  to  all  of  said  apparatus 
and  machinery. ' ' 

**If  default  be  made  in  any  of  the  payments  due 
the  company  in  the  manner,  form,  and  at  times  here- 
inafter specified,  the  company  may  retain  any  and  all 
payments  which  shall  theretofore  have  been  made, 
as  liquidated  damages,  and  shall  be  entitled  to  the 
immediate  possession  of  the  property  described  in 
said  specifications  and  referred  to  herein,  and  mav 
enter  upon  the  premises  of  the  purchaser  where  such 
apparatus  or  machinery  shall  be  located  or  stored  and 
remove  the  same,  at  such  time  and  for  such  purpose 
as  it  may  desire,  nor  shall  said  entry  and  removal 
be  held  to  constitute  any  prejudice  to  the  right  of  the 
company  to  recover  or  sue  for  any  further  damages 
by  reason  of  the  purchaser's  failure  to  make  the  pay- 
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ments  required  or  to  surrender  the  said  apparatus  or 
machinery  when  required/' 

The  contract  was  signed  by  the  Pelton  Water  Wheel 
Company  and  by  the  Engineering  Company,  as  pur- 
chaser, and  underneath  the  latter 's  signature  was  an 
approval  as  follows:  Approved  for  the  Oregon  Iron 
and  Steel  Company,  A.  S.  PatuUo,  secretary/*  Pur- 
suant to  the  terms  of  the  above  agreement  the  turbine 
generator  was  delivered  to  the  Engineering  Company 
which  resold  it  to  the  Oregon  Iron  and  Steel  Company 
for  $6,020.  The  full  purchase  price  was  paid  and  it 
was  installed  in  the  latter  company's  plant  near  Os- 
wego, Oregon,  Of  the  $5,600,  the  purchase  price  to 
be  paid  by  the  Engineering  Company  to  the  Pelton 
Water  Wheel  Company,  about  $3,900  was  paid,  leav- 
ing a  balance  of  $1,719.35  due  on  the  date  when  this  ac- 
tion was  started.  After  making  such  part  payments, 
the  Engineering  Company  fell  behind  and  finally,  to 
cover  its  balance,  executed  a  number  of  notes  to  the 
Pelton  Water  Wheel  Company.  Subsequently,  in 
1913,  the  Engineering  Company  went  through  bank- 
ruptcy and  paid  a  dividend,  but  the  Pelton  Water 
Wheel  Company  never  proved  its  claim  against  the 
insolvent  estate,  and,  on  September  9,  1915,  brought 
this  action  against  the  Oregon  Iron  and  Steel  Com- 
pany. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Eule  18:    56  Or.  622  (117  Pac.  xi). 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wood,  Montague  S  Hwnt  and  Mr.  Prescott 
W.  Cookingham. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Beach,  Simon  £  Nelson. 
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Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  court  required  the  defendant  to  elect  upon 
which  of  the  defenses  pleaded  in  its  answer  it  would 
rely,  and  this  is  assigned  as  error.  The  defendant  an- 
swered to  the  purport:  (1)  that  the  conditional  ven- 
dee bought  the  machinery  on  consignment  from  plain- 
tiff;  (2)  that  the  conditional  vendee  as  a  matter  of 
fact  was  not  a  vendee,  but  was  an  agent  of  plaintiff 
with  the  right  to  collect  from  the  defendant;  and  (3) 
that  the  plaintiff  made  an  outright  sale  without  reser- 
vation to  the  conditional  vendee. 

1.  The  third  defense  is  inconsistent  with  the  first  and 
second  and  it  is  manifest  that  all  three  defenses  can- 
not be  true.  It  was  within  the  province  of  the  trial 
court  to  require  the  defendant  to  elect  upon  which  of 
the  defenses  it  would  rely.  There  was  no  error  in  so 
ruling. 

The  main  question  contended  for  by  counsel  for 
defendant  is  that  as  a  matter  of  law  the  Oregon  Iron 
and  Steel  Company  is  not  required  to  pay  plaintiff 
any  sum  remaining  unpaid  on  the  turbine  generator. 
At  the  close  of  the  evidence  defendant  moved  the  court 
for  a  judgment  of  nonsuit  and  assigns  the  denial 
thereof  as  error.  From  a  reading  of  all  the  evidence 
we  are  led  to  believe  that  the  same  tended  to  show 
the  facts  substantially  as  above  stated  and  that  the 
motion  for  a  nonsuit  was  properly  denied.  . 

2.  It  appears  that  the  plaintiff  manufactured  the  tur- 
bine generator  according  to  plans  and  specifications 
and  made  a  contract  for  sale  thereof  by  which  the 
title  was  to  remain  in  the  plaintiff  until  the  same  was 
paid  for.  The  plaintiff  owned  the  title  to  the  ma- 
chine and  no  legal  title  passed  to  the  Engineering 
Company;  therefore,  no  legal  title  thereto  passed  to 
the  defendant.    We  do  not  consider  that  the  question 
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of  suretyship  arises  in  the  case,  but  rather  that  of 
ownership  of  the  turbine  in  controversy.  The  original 
contract  clearly  and  specifically  reserves  the  title  to 
the  machine  in  plaintiff.  Defendant  approved  the 
contract  for  the  sale  and  hence  must  have  known  of 
the  terms  thereof  at  the  time.  Nothing  has  taken 
place  since  then  to  change  the  relation  of  the  parties 
or  the  legal  title  to  the  property. 

3.  It  is  a  fundamental  doctrine  of  the  common  law  that 
in  general  no  one  can  transfer  a  better  title  to  a  chat- 
tel than  he  himself  possesses:  1  Mechem  on  Sales, 
§  154.  The  universal  and  fundamental  principle  of 
our  law  is  that  no  man  can  be  divested  of  his  property 
without  his  own  consent  and  consequently  even  an 
honest  purchaser  under  a  defective  title  cannot  hold 
against  the  true  proprietor :  Id.,  §  155,  According  to 
the  general  rule  in  order  to  pass  the  title  to  a  chattel, 
as  against  the  seller,  there  must  be  a  valid,  existing 
and  completed  contract  of  sale:  35  Cyc,  p.  274.  In 
the  case  of  a  so-called  conditional  sale,  or  contract  to 
sell,  where  by  the  express  terms  of  the  agreement  the 
possession  of  the  chattel  is  to  be  delivered  to  the  buyer, 
but  the  property  in  it  is  to  remain  in  the  seller  until 
payment  of  the  price,  the  title  to  the  property  does  not 
pass  to  the  buyer  until  the  condition  of  payment  is 
performed.  And  where  the  question  is  unaffected  by 
statute,  the  buyer  cannot  pass  title  to  another  even  to 
a  bona  fide  purchaser  for  value.  But  although  the 
title  to  the  property  does  not  pass  the  buyer  acquires 
a  defeasible  interest,  which  before  breach  of  condition 
he  may  sell,  and  which  upon  performance  of  the  con- 
dition becomes  perfect.  Such  a  second  vendee  ac- 
quires not  only  the  right  of  possession  and  use,  but 
the  right  to  become  the  absolute  owner  upon  comply- 
ing with  the  terms  of  the  contract:  Tiffany  on  Sales, 
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pp.  135-138 ;  35  Cyc,  p.  675  et  seq. ;  Singer  Mfg.  Co. 
V.  Oraham,  8  Or.  17  (34  Am.  Eep.  572) ;  Schneider  v. 
Lee,  33  Or.  578  (17  Pac.  269) ;  Christenson  v.  Nelson, 
38  Or.  473  (63  Pac.  648) ;  Johnson  v.  lankovetz,  57  Or. 
24  (102  Pac.  799, 110  Pac.  398,  29  L.  B.  A.  (N.  S.)  709) ; 
McDaniel  v.  Chiaramonte,  61  Or.  403  (122  Pac.  33); 
Francis  v.  Bohart,  76  Or.  1-5  (143  Pac.  920,  147  Pac. 
755,  L.  R.  A.  1916A,  922) ;  International  Harvester 
Co.  V.  Bauer,  82  Or.  686  (162  Pac.  856) ;  1  Mechem  on 
Sales,  §  599. 

4-7.  The  case  at  hand  is  not  like  one  where  a  manu- 
facturer or  wholesale  dealer  ships  goods  on  consign- 
ment to  a  retail  merchant  to  be  sold  in  the  ordinary 
course  of  trade  and  turn  the  proceeds  over  to  the 
seller.  The  conditional  sale  under  consideration  was 
made  on  credit  and  the  contract  provided  for  renewals 
and  extensions.  According  to  the  stipulations  of  the 
contract  to  sell  quoted  above  the  taking  of  the  promis- 
sory note  of  the  Engineering  Company  by  plaintiff 
for  the  amount  due  would  not  be  a  payment  unless 
so  agreed  and  understood.  The  leniency  shown  in 
extending  the  time  for  payment  of  the  property  did 
not  constitute  laches  or  tend  to  vest  the  legal  title  in 
the  conditional  vendee.  The  defendant  argues  that  a 
conditional  sale  of  property  affixed  to  the  realty  is 
void  as  against  a  bona  fide  innocent  third  party.  The 
burden  of  proving  that  the  defendant  was  a  bona  fide 
purchaser  was  upon  itself.  In  this  respect  the  defend- 
ant company  failed.  There  was  evidence  to  support 
the  finding  of  the  trial  court  to  the  effect  that  the  de- 
fendant was  not  an  innocent  purchaser,  or  without 
notice,  and  as  such  finding  has  the  force  and  effect  of 
the  verdict  of  a  jury  it  cannot  be  disturbed.  In  addi- 
tion to  this  such  claim  is  not  specially  pleaded  and  is 
not  in  consonance  with  the  theory  of  the  defendant's 
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case  as  demonstrated  by  its  pleading.  From  a  legal 
standpoint  the  contract  for  the  reservation  of  the  title 
in  plaintiff  under  the  circumstances  of  this  case  would 
have  great  weight  in  determining  whether  or  not  the 
machine  had  been  so  attached  to  the  realty  as  to  be- 
come a  part  thereof,  or  was  still  a  chattel :  1  Jones  on 
Mtgs.  (7  ed.),  §  431.  The  plaintiff  acted  in  good  faith 
in  the  transaction  and  concealed  nothing  from  defend- 
ant. It  seeks  to  recover  only  the  balance  unpaid.  At 
the  time  the  defendant  had  all  the  means  of  knowledge 
of  the  true  conditions  of  the  sale  and  title  to  the 
apparatus.  Its  magnanimity  in  paying  the  Engineer- 
ing Company  without  ascertaining  whether  the  con- 
tract which  it  had  approved  had  been  complied  with, 
or  taking  indenmity  from  that  company  in  the  con- 
struction of  its  plant,  if  the  latter  was  the  case,  should 
not  work  a  hardship  upon  plaintiff  or  a  forfeiture  of 
its  title  to  the  machine :  See  V(m  Allen  v.  Francis,  123 
Cal.  474,  478  (56  Pac.  340). 

The  findings  of  the  trial  court  were  supported  by 
competent  evidence.  Such  findings  support  the  judg- 
ment based  thereon.  We  find  no  error  in  the  record 
and  the  judgment  is  affirmed.  Affibmed. 

Mb.  Justice  McCamant  took  no  part  in  the  consid- 
eration of  this  case. 
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Argued  January  22,  affirmed  January  29, 1918. 

GBIMES  V.  CITY  OF  SEASIDE.* 

(170  Pac.  310.) 

Municipal  OorporatioDB — Street  ImproyemeiitB— Jmifldlction. 

1.  Where  plaintiffs  deeded  land  to  the  public  as  a  highway  and  the 
dedication  was  accepted  by  the  County  Court,  and  they  later  deeded 
an  extension  on  con<Ution  that  the  county  road  should  be  vacated,  and 
stood  by  without  objection  while  the  city  improved  the  street,  the 
city  had  jurisdiction  to  assess  on  the  abutting  land  the  cost  of  im- 
proving the  street  as  a  city  and  not  a  county  road. 

[As  to  the  purposes  for  which  a  municipal  corporation  may  levy 
assessments  and  taxes,  see  note  in  16  Am.  St.  Bep.  365.] 

Municipal  OorporationB  —  Street  Improyements  —  SpedflcationB  —  Pat- 
ented Article. 

2.  The  city  does  not,  by  specifying  patented  paving,  make  an  illegal 
contract,  where  the  owner  of  the  patent  offers  to  permit  its  use  on 
reasonable  terms  by  any  other  person. 

HConlcipal  Corporations  —  Street  Improvements  —  Iden  Dockets  —  SnflU 
cioncy. 

3.  Where  the  lien  docket  showed  the  names  of  persons^  the  descrip- 
tion of  the  land  and  the  amount  of  the  assessment  and  the  manner 
and  time  for  its  payment,  it  was  sufficient,  although  it  did  not  ex- 
pressly state  that  the  persons  named  were  severally  the  owners  of 
the  real  property,  nor  that  the  sums  named  after  the  description  of 
land  were  the  amounts  respectively  imposed  upon  the  lands  described. 

Municipal  Corporations— Street  Improyements — ^Uen — ^Foreclosore. 

4.  Under  Seaside  Charter,  empowering  the  city  to  sue  for  the  cost 
of  improvement  and  to  have  a  lien  therefor  decreed  on  the  premises, 
the  city  was  authorized  to  have  a  foreclosure  of  a  lien  of  a  special 
assessment  for  paving  street. 

From  Clatsop :  James  A.  Eakin,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moobb. 

This  is  a  suit  by  G.  M.  Grimes  against  the  City  of 
Seaside,  a  municipal  corporation  and  G.  E.  Shaver  its 
then  marshal,  to  annul  a  contract  for  the  paving  of  a 
part  of  Broadway  Street,  formerly  known  as  Bridge 


*As  to  validity  of  contract  of  municipal  corporation  for  material 
patented  or  held  in  monopoly  where  a  letting  to  the  lowest  bidder  is 
required,  see  notes  in  18  L.  B.  A.  45;  5  L.  B.  A.  (N.  S.)  680;  46  L.  B.  A. 
(N.  a)  990.  Bepoktee. 
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Street,  to  enjoin  proceedings  for  the  collection  of  a 
delinquent  assessment,  and  to  cancel  the  docket  of  city 
liens.  From  a  decree  declaring  the  assessment  valid, 
the  lien  thereof  subsisting,  foreclosing  such  encum- 
brance and  directing  a  sale  of  the  land  benefited  by  the 
improvement,  the  plaintiff  appeals.  Afpibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Hayward  H.  Riddell  and  Mr.  H.  Daniel,  with  an 
oral  argument  by  Mr.  Riddell. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  George  C.  Fulton,  Mr.  A.  G.  Fulton  and  Mr.  Victor 
J.  Miller f  with  an  oral  argument  by  Mr.  A.  G.  Fulton. 

Mb.  Justice  Moorb  delivered  the  opinion  of  the  court. 

It  is  contended  that  the  municipality  was  without 
jurisdiction  to  make  the  improvement,  or  to  levy  a  spe- 
cial assessment  for  any  part  of  the  cost  thereof  upon 
adjacent  land  only,  because  the  highway  undertaken 
to  be  benefited  is  a  county  road  and  subject  to  the  con- 
trol of  the  County  Court  of  Clatsop  County,  Oregon. 
No  reference  to  any  of  the  provisions  of  the  charter  of 
the  City  of  Seaside,  adopted  at  a  special  election  held 
February  28,  1912,  will  be  made,  nor  will  the  proceed- 
ings undertaken  by  the  council  of  that  municipality, 
to  initiate  and  make  the  improvement  be  alluded  to, 
since  it  is  conceded  that  the  clauses  of  the  organic  law 
of  that  city  and  of  the  ordinances  and  resolutions  en- 
acted and  adopted  pursuant  thereto  were  strictly 
obeyed,  except  in  one  instance  hereinafter  mentioned. 

Broadway  Street  is  represented  on  the  map  of  the 
City  of  Seaside,  which  was  received  in  evidence,  as 
commencing  on  the  east  at  O'Hanna  Creek,  thence  west 
crossing  the  Necanicum  River  to  the  Pacific  Ocean. 

87  Dr.— 17 
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The  highway  immediately  east  of  the  Necanicmn  Eiver 
and  extending  northerly  and  southerly  and  nearly 
parallel  therewith  is  designated  as  Seventh  Street, 
which  has  been  held  to  be  a  comity  road :  Cole  v.  Sec^ 
side,  80  Or.  73  (156  Pac.  569). 

The  evidence  shows  that  E.  M.  Grimes,  0.  C.  Grimes 
and  S.  K.  Stanley  and  the  wife  of  each  respectively, 
on  June  29, 1892,  executed  to  the  public  a  deed  convey- 
ing as  a  highway  a  strip  of  land  30  feet  wide,  being  15 
feet  on  each  side  of  a  center  line,  beginning  at  a  point 
in  the  middle  of  the  county  road  (Seventh  Street)  op- 
posite the  middle  of  the  east  end  of  the  bridge  across 
Necanicum  River;  thence  west  to  the  middle  of  the 
east  end  of  such  bridge;  thence  crossing  the  river  to 
a  post  on  the  west  bank  thereof  about  80  feet  north  of 
the  west  end  of  the  bridge ;  thence  west  200  feet ;  thence 
north  100  feet,  more  or  less,  to  the  intersection  of  the 
middle  of  Pine  Street  extended  eastward;  and  thence 
westward  along  the  latter  street  to  low-tide  line  of  the 
Pacific  Ocean.  Such  conveyance  was  made  upon  con- 
dition that  Clatsop  County  would,  within  a  specified 
time,  build  a  substantial  bridge  across  the  Necanicum 
Eiver  on  the  designated  line. 

C.  A.  McGuire  and  his  wife  on  July  5,  1892,  also  ex- 
ecuted to  the  public  a  deed  to  a  strip  of  land  15  feet  in 
width  bordering  upon  Broadway  Street,  but  as  this 
tract  is  situate  east  of  the  Necanicum  River,  no  atten- 
tion need  be  paid  to  such  conveyance.  The  30-foot 
strip  of  land  described  in  the  deed  executed  by  E.  M. 
Grimes  and  others  to  the  public  was  surveyed  June  8, 
1893,  as  appears  from  copy  of  the  field-notes  and  a  blue- 
print of  the  map  thereof,  which  show  that  the  middle 
line  of  the  bridge  across  the  Necanicum  River  and  for 
a  distance  of  about  150  feet  from  the  west  bank  of  that 
stream  was  run  south  83°  50^  west;  thence  west  200 
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feet ;  thence  north  139  feet  to  Pine  Street,  and  thence 
west  along  that  street  to  the  Pacific  Ocean. 

The  records  of  the  County  Court  of  Clatsop  County 
show  that  on  July  6, 1892,  a  firm  of  contractors  offered 
to  build  a  bridge  across  that  river  for  the  sum  of  $1,630, 
which  bid  was  accepted  and  it  is  conceded  that  the 
structure  was  thereafter  completed. 

By  reason  of  the  uncertainty  of  the  point  of  begin- 
ning of  the  highway  at  Seventh  Street,  a  resurvey  of 
the  line  west  thereof  was  completed  April  20,  1905. 
Field-notes  and  a  map  of  the  survey  were  filed  in  the 
office  of  the  county  clerk  six  days  thereafter.  A  blue- 
print of  that  map  was  received  in  evidence,  and  from  an 
examination  of  such  duplicate  the  course  from  the  be- 
ginning point  is  indicated  as  N.  89°  58'  west  to  the  east 
end  of  the  bridge  on  the  Necanicum  Eiver;  thence  N. 
77°  3(y  W.  456.12  ft.  thence  N.  89°  29'  W.  146.4  ft.  to 
the  former  line  which  extending  north  intersected  Pine 
Street.  The  County  Court  on  May  6,  1909,  ordered 
that  the  dedication  and  plat  of  such  survey  be  recorded 
and  that  the  bridge  be  changed  as  soon  as  possible. 

The  plaintiff,  G.  M.  Grimes,  his  wife  and  others  on 
June  1,  1908,  executed  conveyances,  dedicating  an  ex- 
tension of  Bridge  Street  west  of  the  Necanicum  Eiver 
upon  condition  however,  that  the  county  road  should 
be  vacated.  It  was  the  purpose  of  these  grants  to  give 
to  the  pubKc  a  right  to  the  use  of  Broadway  Street,  as 
indicated  on  the  plat  of  Seaside,  extending  west  of  the 
stream  to  the  Pacific  Ocean.  An  examination  of  the 
courses  noted  on  the  blue-print,  evidencing  the  resur- 
vey, discloses  that  commencing  at  the  west  end  of  the 
bridge  the  line  extends  northwesterly,  while  the  street 
as  dedicated  runs  west,  and  that  one  tract  of  the  plain- 
tiff *s  land  which  was  assessed  for  the  improvement  lies 
south  and  two  other  parcels  are  situate  north  of  Broad- 
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way,  which  street  in  front  of  his  premises  that  border 
thereon  is  located  wholly  sonth  of  the  line  of  the  high- 
way as  resurveyed  April  20, 1905,  so  that  no  part  of  the 
improvement  abutting  upon  his  premises  was  made 
upon  the  county  road. 

1.  Whether  such  highway  was  ever  legally  adopted  or 
vacated  is  not  necessary  to  a  decision  herein,  for  the 
plaintiff  knew  that  Broadway  Street  which  was  widened 
by  his  consent,  was  being  improved,  and  until  the  work 
was  fully  completed  he  never  applied  to  the  court  to 
prevent  the  betterment  of  his  land.  We  conclude, 
therefore,  that  the  City  of  Seaside  had  jurisdiction  to 
assess  upon  the  abutting  land  the  cost  of  improving 
Broadway  Street  west  of  the  Necanicum  Eiver,  and 
that  this  street  is  not  a  county  road. 

By  resolution  of  the  Common  Council  of  the  City  of 
Seaside,  it  was.  determined  to  grade  and  improve 
Broadway  Street  with  **  Gravel  Bitulithic'*  pavement, 
making  the  necessary  artificial  stone  curbs  on  each  side, 
installing  catch  basins  and  providing  for  surface  drain- 
age. Warren  Brothers  Company,  a  corporation,  the 
owners  of  the  patent  right  for  mixing  and  using  bitu- 
men and  crushed  rock  or  gravel,  according  to  a  pre- 
scribed formula  for  road  building  and  surfacing,  and 
also  the  owner  of  the  copyright  name  *' Gravel  Bitu- 
lithic*'  mailed  to  the  proper  officer  of  Seaside  a  ''license 
agreement*'  permitting  any  contractors  having  ade- 
quate machinery,  to  use  its  patent  right  and  trademark 
upon  equal  conditions,  which  authority  is  of  similar  im- 
port as  set  forth  in  the  case  of  Johns  v.  City  of  Pendle- 
ton, 66  Or.  182  (133  Pac.  817,  134  Pac.  312,  Ann  Cas. 
1915B,  454, 46  L.  B.  A.  (N.  S.)  990).  Thereafter  plans 
and  specifications  of  the  proposed  improvement  were 
duly  made  and  filed  and  notice  published  that  the  con- 
tract would  be  let  to  the  lowest  responsible  bidder,  and 
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at  the  time  so  designated  the  Warren  Construction 
Company,  a  different  corporation  from  that  of  Warren 
Brothers  Company,  being  the  lowest  bidder  for  fur- 
nishing the  material  and  performing  the  work,  and 
possessing  proper  facilities,  was  awarded  the  contract. 

2.  It  is  maintained  that  prescribing  in  the  ordinance 
and  specifications  the  use  of  a  patented  article,  thereby 
excluded  competition  and  hence  the  contract  is  void  as 
creating  a  monopoly.  This  question  is  so  completely 
answered  by  Mr.  Chief  Justice  McBbide  in  Johns  v. 
City  of  Pendleton,  66  Or.  182  (133  Pac.  817,  134  Pac. 
312,  Ann.  Cas.  1915B,  454,  46  L.  E.  A.  (N.  S.)  990), 
a  case  involving  similar  facts,  that  no  further  elucida- 
tion is  deemed  essential  or  will  be  made,  except  merely 
to  refer  to  the  cases  of  Sherrett  v.  Portland,  75  Or.  449 
(147  Pac.  382) ,  and  Temple  v.  Portland,  77  Or.  559  (151 
Pac.  724),  where  it  was  held  that  there  can  be  no  valid 
objection  made  to  the  specification  of  a  patented  pave- 
ment, if  the  patentee  offers  to  all  bidders  alike  the  right 
to  make  use  of  the  protected  article  upon  reasonable 
terms. 

It  is  argued  that  the  entry  of  the  assessment  for  the 
improvement  of  the  street  in  the  Docket  of  City  Liens 
was  insufficient  to  create  an  encumbrance  upon  the 
plaintiff's  land,  and  this  being  so,  no  authority  existed 
for  decreeing  a  foreclosure  of  the  alleged  claim.  Sec- 
tion 42  of  the  organic  law  of  Seaside  declares : 

''When  a  special  assessment  shall  be  confirmed,  the 
Auditor  and  Police  Judge  shall  indorse  a  certificate 
thereof  upon  the  roll,  showing  the  date  of  confirmation. 
When  any  special  assessment  shall  be  confirmed  by  the 
Council,  it  shall  be  final  and  conclusive.  All  special 
assessments  from  the  date  of  confirmation  thereof,  con- 
stitute a  lien  upon  the  respective  lots  or  parcels  of  land 
assessed,  and  shall  also  be  a  charge  against  the  person 
to  whom  assessed  until  paid.    Upon  the  confirmation 
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of  such  assessment  it  shall  be  the  duty  of  the  Auditor 
and  Police  Judge  to  enter  a  statement  thereof  in  the 
Docket  of  City  Liens. ' ' 

Section  43  of  the  charter  defines  such  docket  and  pre- 
scribes that  there  shall  be  entered  therein 

''the  following  matters  in  relation  to  assessments  for 
the  improvement  of  streets.  1.  The  name  of  the  owner 
thereof,  or  that  the  owner  is  unknown.  2.  The  number 
or  letter  of  the  lot  assessed  and  the  number  or  letter 
of  the  Block  and  the  town  or  addition  in  which  it  is 
situated,  or,  if  a  tract  of  land,  a  description  of  the  tract 
of  land.  3.  The  sum  assessed  upon  such  lot  or  tract 
of  land  and  the  date  of  entry.  4.  The  time  and  manner 
in  which  the  assessment  is  to  be  paid.  *  * 

A  copy  of  that  record  was  received  in  evidence,  and 
as  far  as  material  herein,  reads : 

''Lien  Docket  Town  of  Seaside.  Assessment  of 
Bitulithic  Pavement  on  Broadway  West  1716.6  ft. 
Street  Assessment  No.  15  due  and  payable  the  29th 
day  of  Sept.  1914,  *  *  G.  M.  Grimes.  Beginning  at 
the  intersection  of  the  north  line  of  Broadway  with  the 
east  line  of  Third  Street ;  thence  east  176.47  feet  to  the 
west  line  of  Fourth  Street;  thence  North  86.94  feet; 
thence  west  to  the  east  line  of  Third  Street;  thence 
south  86.84  feet  to  the  place  of  beginning,  $798.82. '* 

Two  other  tracts  of  land  are  assessed  to  him  in  the 
same  manner,  describing  the  premises  with  equal  par- 
ticularity and  imposing  a  charge  on  each  parcel  respec- 
tively of  $867.35  and  $20.60,  amounting  to  $1,686.77. 

A  certificate  appended  to  the  docket  states : 

"That  the  above  and  foregoing  Assessment  EoU  No. 
15  was  accepted  and  confirmed  by  Ordinance  No.  212, 
duly  passed  and  approved  on  the  29th  day  of  Septem- 
ber, 1914.'' 

* '  ( Signed )     J.  L.  Bebby. 
"Auditor  and  Police  Judge." 
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3.  It  is  argued  that  this  record  does  not  state  the  name 
of  the  owner  of  any  parcel  of  land  therein  described, 
nor  the  smn  assessed  upon  any  lot  or  tract,  nor  the 
time  or  manner  in  which  the  assessment  was  to  be  paid. 
The  lien  docket  does  not  in  express  terms  declare  that 
the  names  of  the  persons  appearing  at  the  left  of  the 
pages  thereon  are  severally  the  owners  of  the  real  prop^ 
erty  so  described,  nor  state  that  the  sums  of  money  sev- 
erally placed  at  the  right  of  the  pages  after  each  de- 
scription of  land  were  the  amounts  imposed  upon  the 
premises.  From  the  title  of  that  part  of  the  book,  as 
hereinbefore  set  forth,  and  from  the  excerpts  made 
therefrom,  these  facts  are  fairly  inferable  from  such 
record.  Though  the  undertaking  to  improve  Broadway 
Street  was  to  create  a  lien  upon  the  land  benefited,  and 
the  proceeding  was  in  invitum,  all  the  requirements 

that  could  have  been  of  any  advantage  to  the  persons 
to  be  charged  with  the  assessment  were  sufficiently 

complied    with :    Hamilton,    Special    Assess.,    §  710 ; 

Schwiesau  v.  Mahon,  110  Cal.  543  (42  Pac.  1065). 

4.  It  is  insisted  that  the  charter  does  not  authorize  a 
foreclosure  of  such  lien.  Section  45  of  the  municipal 
organic  law  contains  clauses  as  follows : 

* '  The  City  of  Seaside  shall  have  power  to  bring  suit 
in  the  Circuit  Court  of  the  State  of  Oregon  for  Clatsop 
County  against  the  owner  or  owners  of  lot  or  lots,  block 
or  blocks,  parcel  or  parcels  of  land  upon  which  the  cost 
of  such  improvements  or  repairs  might  or  could  have 
been  charged  or  imposed,  and  which  were  benefited 
thereby,  f  *  In  any  such  suit  so  instituted  all  persons 
whose  property  is,  or  would  be,  so  liable  for  the  pay- 
ment of  any  such  proportion  of  the  assessment  afore- 
said, shall  be  joined  as  parties  defendant  in  one  action, 
and  the  judgment  rendered  therein  shall  be  a  several 
judgment  in  rem  against  each  of  said  lots  or  parcels 
of  land  owned  by  each  of  the  several  defendants  for  its 
proportion  of  the  cost  of  the  improvement  and  costs 
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and  disbursements,  and  the  lien  therefor  shall  be  de- 
creed upon  the  premises.  The  general  laws  of  the 
State  of  Oregon  governing  suits  in  equity,  service  of 
summons,  and  other  process,  shall  apply  to  any  such 
suit.'' 

The  trial  court  was  thus  clothed  with  ample  authority 
to  declare  that  the  lien  subsisted,  to  order  a  foreclosure 
thereof,  and  to  direct  a  sale  of  the  land.  It  follows  that 
the  decree  should  be  affirmed  and  it  is  so  ordered. 

Affibmed. 

Mr.  Chief  Justice  McBbide,  Mb.  Justice  McCamakt 
and  Mb.  Justice  Bean  concur. 


Argued  December  6,  reyersed  and  remanded  December  27,  1917. 
Motion  to  retax  costs  aUowed  in  part  January  29,  1918. 

CAPLES  V.  DITCHBUEN.* 

(169   Pac.    510.) 

Attorney  and  OUent—Hmployment— Evidence — Satisfaction  of  Judg- 
ment. 

1.  That  defendant,  sued  for  money  collected  by  him  on  a  judg- 
ment obtained  by  plaintiff,  signed  the  satisfaction  in  his  name  as  at- 
torney for  plaintiff,  is  some  evidence  that  plaintiff  employed  him 
as  attorney  in  the  action  in  which  the  judgment  was  recovered;  "at- 
torney," as  distinguished  from  "counsel,"  having  under  Sections  1074, 
1083,  L.  O.  Ix,  power  to  satisfy  judgment. 

[As  to  implied  authority  of  attorney  in  conducting  litigation, 
see  note  in  132  Am.  St.  Rep.  148.] 

Attorney  and  Client  —  Action  for  Money  Collected  —  Presumption  — 
Burden  of  Proof. 

2.  On  evidence  that  plaintiff  owned  a  judgment  and  that  defend- 
ant as  attorney  collected  it,  the  presumption  is  that  plaintiff  owned 
all  the  money  collected;  so  that,  if  defendant  would  reduce  plaintiff's 
recovery  or  postpone  the  right,  he  must  do  so  by  offering  evidence, 
plaintiff  not  oeing  required  to  anticipate  defenses  relied  on. 

*0n  necessity  of  demand  as  a  condition  of  action  to  recover  money 
collected  by  an  attorney,  see  note  in  28  li.  B.  A.  (N.  8.)  626. 

Bkportkk. 
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Attorney  and  Client — ^Action  for  Money  Collected — Demand — ^Neces- 
sity of  Proof. 

3.  The  answer  in  an  action  against  an  attorney  for  money  col- 
lected claiming  part  of  the  money  and  justifying  possession  and  de- 
tention of  the  remainder,  it  is  nnnecessary  for  plaintiff  to  give  evi- 
dence of  demand  of  payment,  which  it  is  obvious  would  have  been 
idle. 

From  Multnomah :  John  P.  E^AVANAtroH,  Judge. 

This  is  an  action  by  H.  H.  Caples  against  John  Ditch- 
bum  for  money  had  and  received.  From  a  judgment 
of  nonsuit  plaintiff  appealed.  Eeversed  and  re- 
manded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Jenkins  £  Crawford,  with  an  oral  argument 
by  Mr.  B.  B.  Crawford, 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  JoJm  Ditckhurn  and  Mr.  Carl  M.  Mack,  with  an 
oral  argument  by  Mr.  Ditchburn,  in  pro.  per. 

Department  2.    Opinion  Peb  Curiam. 

The  plaintiff  appealed  from  an  involuntary  judg- 
ment of  nonsuit  and  the  only  question  for  decision  is 
whether  there  was  enough  evidence  to  take  the  cause 
to  the  jury. 

It  is  alleged  in  the  complalint  that  the  plaintiff  ob- 
tained a  judgment  for  $275,  with  costs  and  disburse- 
ments, in  an  action  in  which  the  defendant  acted  as  his 
attorney;  that  the  defendant  collected  the  full  amount 
of  the  judgment;  and  that  the  defendant  has  failed, 
after  demand  made,  to  deliver  to  the  plaintiff  the 
amount  collected,  less  attorney's  fees  agreed  upon. 

The  answer  avers  that  a  barge  load  of  wood,  which 
the  plaintiff  had  agreed  to  deliver  to  the  defendant, 
was  attached  and  that 


266  Caples  v.  Ditchburn.  [87  Or. 

**it  was  agreed  by  and  between  this  plaintiff  and  this 
defendant,  together  with  Mr.  A.  Hansen,  an  attorney 
at  law,  authorized  to  and  practicing  in  the  state  of 
Oregon,  to  bring  an  action  to  recover  the  possession 
of  the  said  wood  *  *  it  being  understood  and  agreed 
that  the  defendant  would  pay  to  the  plaintiff,  the  sum 
of  $1.75  per  cord  for  all  wood  recovered,  or  found  by 
the  court  or  jury  to  have  been  taken  off  the  barge  *  * 
that  there  was  to  be  no  other  or  further  consideration 
for  legal  services  or  otherwise ' ' ;  that  pursuant  to  the 
agreement  an  action  was  commenced  ''and  it  was 
found  that  110  cords  of  wood  had  been  taken ;  that  the 
said  wood  was  not  recovered,  and  that  the  defendant 
thereupon  became  indebted  to  this  plaintiff  in  the  sum 
of  $192.50 ;  that  it  was  further  understood  and  agreed, 
that  this  defendant  should  not  pay  the  same,  and  that 
the  same  should  not  be  due  and  owing,  until  the  said 
wood  or  its  value  was  recovered  by  this  defendant ;  that 
on  or  about  the  20th  day  of  May,  1915,  this  defendant 
recovered  the  value  of  said  wood,  and  became  indebted 
to  this  plaintiff,  in  the  sum  of  $192.50 ;  that  thereafter, 
this  defendant  as  an  attorney  at  law,  advised  and  con- 
sulted to  and  with  the  plaintiff,  in  regard  to  various 
matters  of  business  and  appeared  as  an  attorney  at  law 
in  certain  court  proceedings,  of  the  reasonable  value 
of  $10,  leaving  a  balance  owing  to  plaintiff  of  $182. ' ' 

The  answer  contains  another  separate  defense  which 
is  to  the  effect  that  two  brothers  of  the  plaintiff  were 
indebted  to  the  defendant  and  in  consideration  of  the 
defendant  agreeing  to  postpone  that  indebtedness  the 
plaintiff  stipulated  that  the  moneys  due  him  from  the 
defendant  ''need  not  and  should  not  be  paid  or  become 
due  until  a  final  adjustment  between  the  brothers  them- 
selves and  this  defendant";  and  "that  there  has  been 
no  final  settlement  or  adjustment  between  the  said 
brothers  and  this  defendant  and  that  said  sum  of 
$182  is  not  yet  due  from  defendant  to  plaintiff  herein." 
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Aside  from  denials,  the  reply  admits  that  an  action 
was  prosecuted  for  the  recovery  of  the  wood,  or  its 
value,  taken  from  the  barge  and  alleges  that  it  re- 
sulted *'in  the  judgment  mentioned  in  plaintiflF's  com- 
plaint herein.  *  * 

The  plaintiff  offered,  and  the  court  received  without 
objection,  a  certified  copy  of  the  judgment  which  had 
been  obtained  by  the  plaintiff  together  with  a  satis- 
faction thereof.  The  plaintiff  was  then  sworn  and 
testified  that  he  had  had  a  conversation  with  the  de- 
fendant **in  connection  with  this  action  against  Mc- 
Crum  and  others  in  regard  to  collecting  the  judgment, 
and  he  told  me  that  he  had  collected  the  full  amount  of 
the  judgment/*  The  plaintiff  declined  to  offer  any 
further  evidence  and  the  court  then  granted  an  invol- 
untary judgment  of  nonsuit. 

1.  The  gist  of  the  complaint  is  that  the  defendant  as 
the  attorney  for  plaintiff  collected  money  on  a  judg- 
ment held  by  the  plaintiff.  By  his  answer  the  defend- 
ant admits  that  he  is  an  attorney.  The  plaintiff  alleges 
that  he  obtained  a  judgment  for  the  wood  received  from 
the  barge;  and  a  fair  construction  of  the  answer  au- 
thorizes the  statement  that  the  defendant  alleges  and 
therefore  admits  that  such  a  judgment  was  rendered. 
Moreover,  a  certified  copy  of  the  judgment  proves  that 
it  was  in  fact  obtained.  The  certified  copy  of  the  sat- 
isfaction of  the  judgment  is  evidence  that  John  Ditch- 
bum  collected  the  amount  due  on  the  judgment;  the 
testimony  of  the  plaintiff  to  the  effect  that  the  defend- 
ant told  the  witness  *'that  he  had  collected  the  full 
amount  of  the  judgment"  is  additional  evidence  that 
the  defendant  made  the  collection;  and  the  allegation 
in  the  answer  * '  that  on  or  about  the  20th  day  of  May, 
1915,  this  defendant  recovered  the  value  of  said  wood ' ' 
is  an  express  admission  that  he  did  in  truth  collect  the 
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amount  of  the  judgment.  But  the  defendant  insists 
that  there  is  no  evidence  of  his  employment  as  attor- 
ney. Assuming  that  plaintiff's  right  of  recovery  is 
dependent  upon  the  fact  of  the  employment  of  the 
defendant  as  attorney  there  is  nevertheless  some  evi- 
dence of  such  employment  in  addition  to  the  inferences 
that  may  be  drawn  from  the  averments  found  in  the 
answer.  The  satisfaction  of  the  judgment  is  signed 
thus:  ''John  Ditchbum  atty  for  Plaintiff  H.  H. 
Caples. '  *  The  Code  distinguishes  between  * '  attorney  * ' 
and  ''counsel,*'  for  Section  1074,  L.  0.  L.,  reads  thus: 

"An  attorney  is  a  person  authorized  to  appear  for 
and  represent  a  party,  in  the  written  proceedings  in 
any  action,  suit,  or  proceeding,  in  any  stage  thereof. 
An  attorney,  other  than  the  one  who  represents  the 
party  in  the  written  proceedings,  may  also  appear  for 
and  represent  a  party  in  court,  or  before  a  judicial 
officer,  and  then  he  is  known,  in  the  particular  action, 
suit,  or  proceeding,  as  counsel  only,  and  his  authority 
is  limited  to  the  matters  that  transpire  in  the  court  or 
before  such  officer  at  the  time." 

Another  provision  of  the  Code,  Section  1083,  sub- 
division 2,  so  far  as  it  is  material  here,  defines  the 
authority  of  an  attorney  as  follows: 

"An  attorney  has  authority, —  *  *  2.  To  receive 
money  or  property  claimed  by  his  client  in  an  action, 
suit,  or  proceeding,  during  the  pendency  thereof,  or 
within  three  years  after  judgment  or  decree,  and  upon 
the  payment  or  delivery  thereof,  and  not  otherwise,  to 
discharge  the  claim  or  acknowledge  satisfaction  of  the 
judgment  or  decree. ' ' 

2.  There  was  evidence  tending  to  show  that  the  plain- 
tiff owned  a  judgment  and  that  the  defendant  as  attor- 
ney collected  the  money  due  on  the  judgment.  It  is 
admitted  that  no  part  of  the  moneys  collected  has  been 
paid  to  the  plaintiff.    In  the  absence  of  an  admission 
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by  the  plaintiff  or  evidence  by  the  defendant  that  the 
latter  owned  part  of  the  sum  collected  the  presumption 
would  be  that  the  plaintiff  owned  all  of  it.  The  plain- 
tiff admits,  however,  that  a  portion  of  the  moneys 
collected  belongs  to  the  defendant.  If  the  defendant 
would  reduce  the  amount  claimed  by  the  plaintiff  or  if 
he  would  postpone  the  right  of  the  plaintiff  he  must  do 
so  by  offering  evidence.  The  plaintiff  was  not  obliged 
to  anticipate  the  defenses  relied  upon  by  the  defendant. 

3.  Although  the  complaint  alleged  that  a  demand  was 
made  upon  the  defendant  and  the  latter  admitted  at 
the  trial  that  no  moneys  have  been  paid  to  the  plain- 
tiff, no  evidence  was  offered  to  show  that  payment  had 
been  demanded  of  the  defendant.  The  defendant, 
however,  by  his  answer  claims  ownership  of  part  of 
the  moneys  and  justifies  his  possession  and  detention 
of  the  remainder,  and  it  is  obvious,  therefore,  that  a 
demand  would  have  been  a  mere  idle  ceremony.  The 
pleading  interposed  by  the  defendant  rendered  it  un- 
necessary for  the  plaintiff  to  offer  evidence  of  a 
demand:  Rosenau  v.  Syring,  25  Or.  386,  389  (35  Pac. 
845) ;  Cox  v.  Delmas,  99  Cal.  104  (33  Pac.  836) ;  Bur- 
rows V.  McCalley,  17  Wash.  269  (49  Pac.  508) ;  Ott  v. 
Hood,  152  Wis.  97  (139  N.  W.  762,  Ann.  Gas.  1914C, 
636, 44  L.  E.  A.  (N.  S.)  524) ;  6  C.  J.  706. 

The  plaintiff  offered  sufficient  evidence  to  entitle 
him  to  have  his  claim  submitted  to  the  jury.  The 
judgment  is  reversed  and  the  cause  is  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  Remanded.     Costs  Retaxed  in  Pabt. 

Mb.  Justice  Harris  sat  for  Mb.  Chief  Justice  Mc- 
Bride. 

Mb.  Justice  Bubnett  sat  for  Mb.  Justice  Bean. 
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Allowed  in  part  January  29,  1918. 

Motion  to  Betax  Costs. 

(169  Pac.  000.) 

On  respondent's  motion  to  retax  costs.  Motion  sus- 
tained in  part 

Mr.  Carl  M.  Mack,  for  the  motion. 

Mr.  John  Ditchburn,  m  pro.  per. 

Messrs.  Jenkms  S  Crawford,  contra. 

Department  2.    Opinion  Peb  Curiam. 

The  respondent  has  objected  to  the  cost  bill  filed 
by  the  appellant.  It  is  not  necessary  to  discuss  the 
objections  in  detail ;  but  it  will  be  suflScient  to  observe 
the  requirements  of  Section  570,  L.  0.  L.,  as  construed 
in  Macleay  Estate  Co.  v.  Miller,  85  Or.  623  (167  Pac. 
575),  and  we  therefore  make  an  itemized  statement  of 
the  costs  and  disbursements  now  allowed  by  us  as  fol- 
lows :  Transcript,  $2 ;  printing  abstract  and  briefs,  $41 ; 
clerk's  filing  fee,  $15;  trial  fees,  $6;  costs,  $15. 

On  the  authority  of  School  District  No.  30  v.  Alameda 
Construction  Co.,  ante,  p.  132,  the  claim  of  $1.50  for 
** verification  of  the  cost  bill  and  two  affidavits"  is 
disallowed.  Motion  Sustained  in  Part. 
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Argued  December  20,  1917,  affirmed  January  29,  1918* 

CITY  OF  PORTLAND  v.  BLUE.* 

(170  Pac.  715.) 

Judgment— Entry  Nunc  Pro  Tunc. 

1.  In  sewer  eonBtraction  reassessment  proceedings,  where  no  Judg- 
ment was  entered  upon  yerdict  in  Circuit  Court,  and  no  order  entered 
except  an  order  discharging  the  jury,  which,  under  section  179, 
L.  O.  L.,  defining  a  judgment  as  the  final  determination  of  the  par- 
ties' rights,  is  not  a  judgment,  but,  on  appeal  to  the  Supreme  Court, 
both  parties  assumed  judgment  was  duly  entered,  the  court  could, 
two  years  thereafter,  enter  judgment  on  the  verdict  nunc  pro  twno^ 
notwithstanding  Section  201,  requiring  the  clerk  to  enter  judgment 
on  the  verdict  the  day  it  is  returned,  for,  the  law  leaving  the  court 
no  discretion,  it  operates  in  lien  of  formal  action  by  the  court  as  a 
direction  to  the  clerk  to  enter  judgment. 

Trial — ^ReasBessment  Proceedings— Verdict. 

2.  In  sewer  construction  reassessment  proceedings,  appealed  to 
Qrcuit  Court,  a  verdict  for  plaintiff,  assessing  benefits  to  defendants' 
property  "the  same  as  is  set  forth  in''  a  city  ordinance,  which  was  in 
evidence,  was  not  too  indefinite,  under  the  rule  of  liberal  construction 
of  verdicts. 

Municipal  Gorporations— Collection  of  Special  Awessments. 

3.  Under  the  Portland  charter,  it  was  proper  for  the  Circuit 
Court,  on  appeal  in  sewer  construction  reassessment  proceedings,  to 
direct  that  a  certified  copy  of  the  judgment  for  the  city  be  sent  to 
the  city  auditor  for  enforcement  by  the  city  of  the  liens  adjudged/ 

Appeal  and  Error— HarmleM  Error— -Judgment. 

4.  Where  lack  of  entry  of  judgment  in  lower  court  was  not  dis- 
covered until  after  appeal  was  decided  and  mandate  of  appellate 
court  was  entered  in  journal  of  lower  court,  the  unsuccessful  appel- 
lants in  the  first  appeal  could  not,  on  second  appeal,  object  that 
the  lower  court  was  without  power  to  set  aside  its  order  entering  the 
mandate  of  the  appellate  court  and  to  incorporate  a  new  order  to  that 
effect  in  its  nwic  pro  tunc  judgment  entry;  such  action  working  no 
injury  to  appellants,  as  they  admitted  liability  for  costs  on  prior  ap- 
peal, and  were  called  on  to  make  but  one  payment  thereof. 

Appeal  and  Error — Objection  Below— Apportionment  of  Costs. 

5.  In  sewer  construction  reassessment  proceedings  under  the  Port- 
land charter,  the  objection  could  not  be  first  raised  on  appeal  to  the 
Supreme  Court  that  the  Circuit  Court  erred  in  giving  a  joint  and  sev- 
eral judgment  against  all  the  defendants  for  Circuit  Court  costs  in- 
stead of  apportioning  these  costs  between  the  defendants  under  Port- 
land City  Charter,  fi  402,  as  to  costs  in  Circuit  Court. 

From  Multnomah :  George  N.  Davis,  Judge.    . 


'Authorities  discussing  the  question  as  to  entry  of  judgment  f^nc 
pro  twio  are  collated  in  a  note  in  20  L.  B.  A.  143.  Bepobtek. 
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Department   2.    Statement   by   Mb.    Justice   Mc- 

Camant. 

A  former  appeal  taken  in  this  cause  was  heard  and 
determined :  See  77  Or.  131  ( 149  Pae.  548 ) .  It  is  unnec- 
essary to  restate  the  facts  set  out  in  the  former  opinion. 
The  mandate  of  this  court  was  entered  in  the  journal 
of  the  lower  court  August  6,  1915.  Thereafter  it  was 
discovered  by  counsel  for  the  city  that  the  judgment 
from  which  defendants  had  appealed  was  not  entered  in 
the  journal.  The  misprision  was  called  to  the  atten- 
tion of  the  court  and  on  April  13, 1916,  a  judgment  was 
entered  assessing  the  properties  of  defendants  in  the 
sums  specified  in  Ordinance  No.  24,280,  a  certified  copy 
of  which  was  in  the  record.  Judgment  was  given  in 
favor  of  the  city  and  against  the  defendants  and  their 
surety  on  appeal  to  the  Circuit  Court  for  $193.55,  plain- 
tiff's costs  in  the  lower  court,  and  against  defendants 
and  their  surety  on  appeal  to  this  court  in  the  sum  of 
$45.30,  plaintiff's  costs  in  this  court.  Defendants  ap- 
peal from  this  judgment.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Ralph  R.  Duniway  and  Mr.  C.  L.  Whealdon,  with 
an  oral  argument  by  Mr.  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr.  Lyman 
E.  Latourette,  Deputy  City  Attorney,  with  an  oral 
argument  by  Mr.  Latourette. 

Mr.  Justice  MoCamant  delivered  the  opinion  of  the 
court. 

1.  The  verdict  of  the  jury  which  tried  this  cause  was 
rendered  and  filed  March  30,  1914.  It  is  claimed  that 
the  court  was  without  power  to  enter  judgment  on  this 
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verdict  April  13,  1916.  Authorities  are  cited  to  the 
effect  that  on  the  expiration  of  the  term  at  which  a 
judgment  is  rendered,  the  court's  control  over  the  judg- 
ment lapses.  These  authorities  are  without  relevancy 
because  in  this  case  no  order  was  entered  on  the  rendi- 
tion of  the  verdict  except  an  order  discharging  the  jury. 
This  order  was  not  a  judgment :  Section  179,  L.  0.  L. 
It  is  provided  by  Section  201,  L.  0.  L. : 

**If  the  trial  be  by  jury,  judgment  shall  be  given 
by  the  court  in  conformity  with  the  verdict  and  so  en- 
tered by  the  clerk  within  the  day  on  which  the  verdict 
is  returned. '* 

The  statute  leaves  no  discretion  in  the  trial  court; 
its  duty  is  clearly  pointed  out.  The  successful  liti- 
gant should  not  suffer  because  the  court  has  neglected 
to  obey  this  provision  of  the  law.  Actus  curiae  nemir- 
nem  gravdbit.  It  is  held  that  where  a  confession  of 
judgment  is  filed  and  there  is  an  omission  of  the  entry 
of  the  judgment  in  the  journal,  the  rights  of  the  judg- 
ment creditor  will  be  protected  by  a  nunc  pro  tunc 
order :  Davidson  v.  Richardson,  50  Or.  323,  327  (89  Pac. 
742,  91  Pac.  1080,  126  Am.  St.  Eep.  738,  17  L.  E.  A. 
(N.  S.)  319) ;  Doughty  v.  Meek,  105  Iowa,  16  (74  N.  W. 
744,  67  Am.  St.  Eep.  282) ;  Risser  v.  Martin,  86  Iowa, 
392  (53  N.  W.  270) .    In  the  last  of  these  cases  it  is  said : 

**The  law  operated  in  lieu  of  formal  action  by  the 
court  as  a  direction  to  the  clerk  to  enter  judgment. ' ' 

We  think  that  this  principle  is  equally  applicable  to 
the  case  at  bar.  The  case  falls  without  the  doctrine  of 
Grover  v.  Hawthorne,  62  Or.  65,  75  (116  Pac.  100,  121 
Pac.  804) ;  Frederick  (&  Nelson  v.  Bard,  66  Or.  259,  262 
(134  Pac.  318),  and  National  Council  v.  McGinn,  70  Or. 
457,  461  (138  Pac.  493).  The  presumption  that  judg- 
ment was  rendered  in  the  case  at  bar  is  strengthened  by 
defendants'  appeal  therefrom  and  by  the  fact  that  on 

%1  Or.— 18 
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appeal  both  parties  assumed  that  the  judgment  was 
duly  entered.  It  was  therefore  within  the  power  of 
the  Circuit  Court  to  enter  judgment  nunc  pro  tunc. 

It  has  been  held  that  the  portion  of  Section  201, 
L.  0.  L.,  quoted  above  is  not  mandatory,  but  directory : 
Shelton  v.  Newberg,  76  Or.  126,  136  (148  Pac.  53) ; 
Fisher  v.  Portland  Ry.,  L.  d  P.  Co.,  77  Or.  529  (151  Pac. 
735).  While  the  judgment  in  this  case  was  entered 
after  the  lapse  of  a  longer  time  than  in  the  above  cases, 
the  defendants  have  not  been  prejudiced  by  the  delay. 
They  are  taking  advantage  of  the  situation  to  raise  on 
this  appeal  certain  questions  which  were  not  mooted  on 
the  previous  appeal. 

The  case  of  People  v.  Petit,  266  111.  628,  632  (107 
N.  E.  830),  involved  the  construction  of  a  statute  which 
directed  the  clerk  to  enter  judgment  ''before  the  final 
adjournment  of  the  term  or  as  soon  thereafter  as  prac- 
ticable. '  *  The  statute  imposed  on  the  clerk  a  fine  for 
failure  ' '  to  enter  of  record  any  order  by  or  before  the 
next  term  after  it  is  rendered.'*  The  judge's  docket 
showed  that  on  October  17, 1913,  a  verdict  was  reciaived 
and  judgment  was  ordered  on  the  verdict.  This  judg- 
ment was  not  entered  until  December  4th.  The  verdict 
had  been  received  at  the  September  term  of  the  court. 
The  October  term  of  the  court  intervened  and  no  action 
was  taken  in  the  premises.  The  entry  was  not  made 
until  the  December  term.     The  Supreme  Court  said: 

''The  penalty  for  such  failure  was  made  to  fall  upon 
the  clerk  by  way  of  fine,  and  it  was  not  intended  that  a 
heavier  penalty  should  fall  upon  litigants  by  the  loss  of 
the  results  of  their  litigation.  There  is  no  such  limit  of 
time  as  counsel  urge,  upon  the  authority  of  the  clerk 
to  enter  the  judgments,  decrees  and  orders  made  by  the 
court. ' ' 

The  court  was  justified  in  entering  judgment  in  the 
case  at  bar  on  April  13, 1916. 
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2.  It  is  next  contended  that  the  verdict  was  too  in- 
definite.   The  verdict  was  in  the  following  form : 

*'We,  the  jury  in  the  above-entitled  cause,  find  for 
the  plaintiff,  and  assess  the  benefits  to  the  property  of 
defendants  the  same  as  is  set  forth  in  Ordinance  No. 
24,280  of  the  City  of  Portland/' 

The  ordinance  referred  to  had  been  received  in  evi- 
dence. In  Lew  V.  Lucas,  37  Or.  208,  212  (61  Pac.  344), 
Mr.  Justice  Bean  says : 

* '  A  verdict  should  be  construed  liberally  and  not  un- 
der the  technical  rules  of  construction  which  are  ap- 
plicable to  pleadings ;  and,  if  the  meaning  of  the  jury 
can  be  ascertained  and  the  point  in  issue  can  be  con- 
cluded from  its  verdict  the  court  will,  however  inform- 
ally it  may  be  expressed,  mold  it  into  form,  and  make 
it  serve." 

In  Consolidated  Gold  etc.  Min.  Co.  v.  Struthers,  41 
Mont.  565, 569  (111  Pac.  152),  it  is  said : 

*  *  A  verdict  is  not  to  be  technically  construed,  but  is 
to  be  given  such  a  reasonable  construction  as  will  carry 
out  the  obvious  intention  of  the  jury.  In  arriving  at 
this  intention,  reference  may  be  had  to  the  issues  made 
by  the  pleadings,  the  instructions  submitted  by  the 
court,  and  the  evidence  introduced  at  the  trial ;  and  if 
by  a  fair  and  reasonable  construction  of  it,  in  view  of 
the  whole  record,  the  intention  of  the  jury  is  manifest 
it  should  be  allowed  to  stand.'* 

In  Pittsburgh  C.  C.  d  St.  L.  R.  Co.  v.  Darlington^s 
Admr.,  129  Ky.  266,  271  (111  S.  W.  360),  it  is  said: 

'  *  Courts  view  the  findings  of  the  jury  with  great  leni- 
ency, and  every  reasonable  presumption  is  indulged  in 
aid  of  a  general  verdict.  The  main  thing  is  to  get  an 
understanding  of  what  the  jury  intended.  Their  in- 
tent is  to  be  sought  for  in  the  language  they  used  in 
their  verdict,  interpreted  in  the  light  of  the  record. 
Eesort  may  be  had  to  the  pleadings  or  other  parts  of 
the  record  to  see  what  the  jury  meant  by  their  verdict. '' 
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The  verdict  in  this  case  and  the  judgment  which  con- 
forms thereto  are  sufficient  within  the  rule  announced 
in  these  authorities. 

3.  It  is  contended  that  the  Circuit  Court  erred  in  di- 
recting that  a  certified  copy  of  the  judgment  be  sent  to 
the  City  Auditor  for  enforcement  by  the  city  of  the  liens 
adjudged.  This  practice  is  approved  in  West  v.  ScotU 
McClure  Land  Co.,  84  Or.  296,  301  (164  Pac.  554), 
and  Elliott  v.  City  of  Portland,  decided  December  27, 
1917. 

4.  Defendants  also  contend  that  the  lower  court  was 
without  power  to  set  aside  its  order  entering  the  man- 
date of  this  court  and  to  incorporate  a  new  order  to  that 
effect  in  its  judgment  entry.  It  is  unnecessary  to  no- 
tice this  contention  because  the  action  complained  of 
worked  no  possible  injury  to  defendants.  They  do  not 
dispute  their  liability  for  Supreme  Court  costs  and  they 
are  called  upon  to  make  but  one  payment  of  these  costs. 

5.  It  is  provided  by  Section  402  of  the  Portland  char- 
ter of  1903,  which  is  still  in  force  and  applicable  to  this 
proceeding : 

'*If  the  judgment  assessed  by  the  jury  against  any 
appellant  be  not  less  than  that  fixed  in  the  assessment 
appealed  from,  the  judgment,  in  addition  to  declaring 
the  assessment  found,  shall  be  entered  against  such  ap- 
pellant and  his  sureties  for  his  proportion  of  the  costs 
of  such  appeal. ' ' 

The  lower  court  gave  a  joint  and  several  judgment 
against  all  of  these  defendants  for  Circuit  Court  costs. 
It  is  claimed  that  the  costs  should  have  been  appor- 
tioned between  the  defendants,  but  we  are  not  advised 
of  the  basis  of  the  apportionment  contended  for.  The 
record  fails  to  show  that  this  matter  was  called  to  the 
attention  of  the  lower  court  or  that  the  point  relied  on 
is  reserved  in  any  way.    This  circumstance  precludes 
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our  consideration  of  the  question :  State  v.  Anderson, 
10  Or.  448;  State  v.  Abrams,  11  Or.  169  (8  Pac.  327) ; 
United  States  Mortgage  Co.  v.  Marqtuim,  41  Or.  391  (69 
Pac.  37,  41) ;  Stoddard  Lumber  Go.  v.  Oregon-Wash. 
R.  S  N.  Co.,  84  Or.  399,  418  (165  Pac.  363). 
The  judgment  is  affirmed.  Affibmed. 

Mb.  C^ef  Justice  MoBbidE|  Mb.  Justice  Moobb  and 
Mb,  Justice  Bean  concur. 


Argaed  October  10,  affirmed  October  23,  1917,  reliearing  denied  Janu- 
ary 8,  Bupplemental  petition  for  rehearine  denied  February  5, 
1918. 

COLUMBIA  REALTY  INVESTMENT  CO.  v. 

ALAMEDA  LAND  CO.* 

(168  Pac.  64,  440.) 

Brokefs— BlgM  to  OominiBsion. 

1.  As  a  general  rule,  a  broker  is  entitled  to  its  commission  when  it 
produces  a  purchaser  with  whom  the  seller  made  a  binding  contract 
of  sale;  but  the  rule  is  subject  to  modification  by  the  contract  of  the 
parties. 

[As  to  when  a  broker  becomes  entitled  to   commissions,  see 
note  in  28  Am.  St.  Bep.  546.] 

Broken — Oontracts — Oonstmction. 

2.  A  broker's  contract  for  commissions,  to  be  paid  on  a  basis  of 
20  per  cent  of  the  selling  price  out  of  the  first  moneys  collected  from 
the  sale  of  lots,  entitling  the  agents  to  retain  out  of  each  payment 
collected  such  amount  as  was  then  due  and  payable,  but  not  other- 
wise, entitles  the  broker  to  commission,  not  at  all  events,  but  only 
out  of  a  specific  fund. 

*0n  effect  of  contract  expressly  making  broker's  right  to  commis- 
sions dependent  upon  sale  of  property  or  other  condition  beyond  that 
ordinarily  implied,  see  note  in  29  L.  B.  A.  (K.  8.)  533. 

As  to  broker's  right  to  commission,  where  purchaser  is  unable  to 
ultimately  conclude  deal,  under  special  terms  of  employment  of 
broker,  see  note  In  20  L.  B.  A.  (N.  8.)  1168,  1172,  citing  and  review- 
ing Bush  V.  Abraham,  25  Or.  336  (35  Pac.  1066),  and  EolbrooTc  v. 
Investment  Co,,  30  Or.  259  (47  Pac.  920);  also  Biggs  v.  Tumhvil,  105 
Md.  135  (66  Atl.  13,  11  Ann.  Gas.  783,  note;  8  L.  B.  A.  (K.  8.)  824). 
See,  also,  note  in  44  L.  B.  A.  605;  9  C.  J.  594,  632.  Bepobter. 


278  CoLUMBU  R.  I.  Co.  v.  Alameda  L.  Co.      [87  Or. 

Brokers— Gommitolon — Spedflc  FimdB. 

3.  A  promise  to  pay  a  broker  commisBion  out  of  a  specific  fund, 
to  be  collected  bj  him,  is  enforceable  only  on  allegations  and  proof 
that  the  fund  named  is  adequate  for  the  payment  demanded. 

AsBlgnments — ^Broker's  Gontract— Bigbt  to  Gommission. 

4.  Mere  fact  that  a  broker,  having  a  contract  for  commissions  to 
be  paid  out  of  a  certain  fund,  to  be  collected  from  the  sale,  assigned 
his  contract,  did  not  give  the  assignee  a  right  to  his  commission 
at  all  events;  but  he  was  entitled  only  to  a  commission  on  the  terms 
on  which  the  broker  would  have  been  entitled  thereto. 

Appeal  and  Error— Presumptioiis. 

5.  In  the  abe^nce  of  bill  of  exceptions  containing  the  testimony, 
the  court  on  appeal  is  bound  to  assume  that  a  finding  is  supported  by 
competent  proofs. 

Trial — ^Reception  of  Evidence. 

6.  Where  the  complaint  failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  affirmative  matter  in  reply  was  mate- 
rial only  as  tending  to  rebut  the  counterclaim  pleaded  in  the  answer, 
testimony  in  support  of  the  reply  could  be  received  only  in  rebuttal, 
and  it  was  not  error  to  reject  it  as  part  of  plaintiff's  case  in  chief. 

Trial — Offer  of  Proof — Sufficiency. 

7.  An  offer  of  ^root  of  certain  facts  upon  which  plaintiff  relied, 
without  naming  witnesses  or  stating  the  testimony  expected  to  be 
elicited  from  them,  was  insufficient. 

Brokers — ^ActionB— Evidence— AdmlBsibUlty. 

8.  In  a  broker's  action  for  commission,  to  which  under  his  contract 
he  was  entitled  only  if  the  sale  was  completed  and  the  price  paid, 
it  was  competent  for  the  defendant  to  prove  that  it  canceled  con- 
tracts held  oy  purchasers  who  were  unable  to  pay. 

Broken — ^Actions — ^Findings — Sufficiency. 

9.  Where  the  court  found  that  the  broker  had  received  all  commis- 
sions to  which  he  was  entitled,  except  a  certain  sum,  that  all  the 
cancellations  of  contracts  had  been  necessary,  that  the  expense  there- 
of was  a  certain  sum  to  be  borne  under  the  contract  proportionately 
by  the  broker  and  defendant,  the  findings  supported  a  judgment  in 
defendant's  favor  for  the  difference  between  the  commission  due  and 
the  balance  due  defendant  because  of  the  cancellations,  and  failure 
to  make  additional  findings  was  not  error. 

ON  PETITION  FOB  BEHEARING. 

Appeal  and  Error  —  Burden  to  Show  Prejndlce  —  Ezclnsion  of  Evi- 
dence. 

10.  The  presumption  being  that  there  was  no  error  when  plaintiff's 
testimony  was  excluded,  the  burden  was  on  plaintiff  to  show  that 
such  testimony  was  admissible,  and  that  its  exclusion  was  prejudicial, 
in  order  to  work  reversal,  in  view  of  Section  556,  L.  0.  L.,  permitting 
reversal  only  for  errors  substantially  affecting  the  rights  of  the  ap- 

,  pellant. 
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App^a  and  Error  —  PreBiimi>tloiui  —  Sedtal  —  0«rtiflc»te  of  Offer  of 
Proof. 

11.  The  certification  of  a  bill  of  exceptions,  which  recited  an  offer 
of  proof,  did  not  raise  the  presumption  that  the  witnesses  offered 
were  present  and  the  eridence  was  properly  offered,  or  import  waiver 
bj  the  trial  court  of  the  calling  of  witnesses. 

Trial — Offer  of  Proof — Siifllclency. 

12.  An  offer  of  proof  should  state  facts,  not  conclusions,  and  its 
language  should  be  distinct  and  specific  and  not  vague  or  general; 
and  it  is  not  sufficient  that  it  state  the  ultimate  facts  in  language 
appropriate  to  a  pleading,  but  it  must  set  out  the  evidentiary  facts. 

From  Multnomah:  Robert  G.  Moeeow,  Judge. 
Department  2.    Statement  by  Mb.  Justice  McCam- 

ANT. 

This  is  an  action  brought  to  recover  a  balance  of 
commissions  alleged  to  te  due  plaintiff  for  the  sale  of 
parcels  of  defendant's  property  in  Multnomah  County. 
It  appears  that  on  March  9,  1912,  the  defendant  en- 
tered into  a  contract  with  E.  Z.  Ferguson  and  H.  L. 
Hamblet  for  the  sale  of  the  property  in  question  and 
for  the  performance  of  other  services.  Ferguson  and 
Hamblet  were  given  the  exclusive  sale  of  the  property 
for  a  period  of  nine  months  at  a  schedule  of  prices  at- 
tached to  the  contract  as  an  exhibit.  It  was  provided 
that  sales  might  be  made  for  cash  or  on  installments. 
In  the  latter  event  at  least  10  per  cent  of  the  purchase 
price  was  to  be  paid  in  cash  and  the  balance  in  monthly 
installments  of  at  least  one  per  cent  of  the  purchase 
price,  provided  that  the  entire  price  should  be  payable 
within  five  years.  Attached  to  the  contract  was  a 
form  of  sales  agreement  which  provided  that  on  de- 
fault of  the  purchaser  in  making  the  stipulated  pay- 
ments his  contract  could  be  forfeited. 

The  contract  of  defendant  with  Ferguson  and 
Hamblet  provided  that  in  case  the  latter  should  sell 
$25,000  worth  of  property  within  six  months  they 
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should  be  entitled  to  an  extension  of  three  months  on 
their  sales  contract: 

'*It  being  further  expressly  understood  and  agreed 
that  if  said  total  amount  of  said  sales  does  not  aggre- 
gate the  full  amount  of  Twenty-five  Thousand  Dollars 
($25,000.00)  within  a  period  of  six  months  from  the 
date  hereof  as  aforesaid,  that  then  and  in  that  event 
the  selling  agency  shall  immediately  terminate  and  be 
at  an  end,  and  said  Agents  shall  have  no  further  inter- 
est or  right  in  or  to  or  under  this  contract,  except  that 
they  shall  be  entitled  to  their  commission  theretofore 
earned  by  them  for  selling  lots  hereunder  as  afore- 
said, the  same  to  be  paid  when  collected  by  said  Com- 
Eany;  and  in  any  event  this  contract  and  all  rights 
ereunder,  except  as  to  the  commissions  earned,  and 
in  the  event  said  contract  shall  be  extended  as  afore- 
said, shall  terminate  within  mne  (9)  months  from  the 
date  hereof  and  all  rights  of  said  Agents  shall  there- 
upon absolutely  cease  and  determine. '  * 

It  is  probable  that  the  parties  originally  contem- 
plated only  a  six  months '  contract,  which  was  to  be  ex- 
tended if  the  agents  sold  the  specified  amount  of  prop- 
erty. As  finally  drawn,  the  contract  covered  a  period 
of  nine  months  at  all  events  and  contained  the  forego- 
ing provision  for  its  extension. 

The  compensation  of  the  agents  was  covered  by  the 
following  stipulations : 

*  *  Said  Agents  shall  receive  in  full  payment  for  their 
services  under  this  agreement,  commissions  upon  the 
selling  prices  set  forth  in  said  Exhibit '  C '  as  aforesaid, 
as  follows : 

'*A  total  commission  of  twenty-five  per  cent  (25%) 
on  all  sales  made  by  or  through  said  Agents,  which 
said  twenty-five  per  cent  (25%)  commission  shall  be 
divided  as  follows:  Twenty  per  cent  (20%)  for  selling 
said  property  and  five  per  cent  (5%)  for  collecting  the 
purchase  price  and  attending  to  the  general  affairs  of 
the  Company  as  hereinafter  set  forth.  Said  commis- 
sions shall  be  paid  as  follows :  said  Agents  shall  be  en- 
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titled  to  take  and  receive  a  sum  equal  to  twenty  per 
cent  (20%)  of  the  selling  price  as  aforesaid,  out  of  the 
first  moneys  collected  from  the  sale  of  each  and  every 
lot  sold  under  this  agreement.  The  remaining  five  per 
cent  (5%)  of  said  selling  price  shall  be  paid  as  fol- 
lows: two  and  one-half  per  cent  (2^%)  shall  be  paid 
when  the  purchaser  has  paid  not  less  than  twenty-five 
per  cent  (25%)  of  the  said  selling  price  of  said  lot,  and 
two  and  one-half  per  cent  (2V^%)  when  said  Agents 
have  complied  with  all  the  terms  and  conditions  of  this 
agreement;  provided,  however,  that  said  Agents  may, 
at  any  time  after  fifty  per  cent  (50%)  of  said  selling 
price  has  been  paid,  upon  furnishing  said  Company  a 
good  and  sufficient  bond  with  approved  securities  in  an 
amount  satisfactory  to  said  Company,  be  entitled  to 
withdraw  said  last-mentioned  two  and  one-half  per 
cent  (2%%);  said  bond  to  be  conditioned  on  their 
faithful  compliance  with  all  the  terms,  conditions  and 
covenants  of  this  agreement,  except  that  said  bond  will 
not  guarantee  the  selling  of  said  property. '  * 

''Said  Agents  may  retain  out  of  each  payment  col- 
lected by  them  such  amount,  as  herein  provided,  as 
may  be  then  due  and  payable  to  them  as  commission 
aforesaid,  but  not  otherwise,  and  said  Agents  must, 
upon  demand  of  the  Company,  pay  over  to  said  Com- 
pany all  moneys  collected  by  them  as  such  agents  less 
any  commission  retained  by  them  out  of  such  pay- 
ments under  authority  of  this  agreement,  and  deliver 
with  each  payment  so  made  to  said  Company  a  full 
and  true  itemized  statement  of  the  collection  included 
therein  and  the  commission  retained  out  of  such  col- 
lection. ' ' 

After  other  provisions,  inamaterial  for  present  pur- 
poses, the  contract  recited : 

'*It  is  further  agreed  that  the  President  and  Secre- 
tary of  said  Company  and  Mr.  0.  L.  Ferris  of  the 
Columbia  Trust  Company  of  Portland,  Oregon,  are 
hereby  appointed  a  committee  or  board  of  arbitrators, 
with  authority  from  time  to  time  to  raise  the  selling 
price  of  lots  marked  on  said  schedule  'C  as  in  their 
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judgment  may  seem  best,  and  that  such  raise  in  price 
or  value,  that  is  to  say:  the  amount  over  and  above 
the  present  selling  price  as  set  forth  in  said  schedule 
*C,*  not  including  the  increase  on  account  of  city 
liens,  shall,  on  all  property  sold,  be  divided  equally, 
share  and  share  alike,  between  said  Agents  and  said 
Company,  as  a  further  commission  to  said  Agents,  pro- 
vided that  said  additional  commission  shall  not  be  paid 
until  said  Company  has  received  fifty  per  cent  (50%) 
of  the  purchase  price  of  the  lot  or  lots  so  sold,  when  it 
shall  be  paid  upon  demand  to  said  Agents. ' ' 

On  the  same  day  that  the  above  contract  was  entered 
into,  Ferguson  and  Hamblet  assigned  to  plaintiflf  the 
exclusive  right  to  sell  the  property  for  the  time  stated 
and  to  receive  the  conamission  of  20  per  cent  provided 
therefor,  the  assignors  retaining  their  other  rights 
under  the  contract.  Defendant  assented  to  the  assign- 
ment. 

The  complaint  alleges  the  incorporation  of  the  par- 
ties, the  making  of  the  foregoing  contract,  which  was 
attached  as  an  exhibit  to  the  complaint,  and  the  assign- 
ment from  Ferguson  and  Hamblet  to  plaintiflf.  It  is 
alleged  that  plaintiff  effected  sundry  sales  under  the 
contract  and  that  there  are  due  and  unpaid  to  plaintiff 
commissions  on  such  sales  aggregating  $2,619.36.  The 
complaint  lists  the  property  sold,  the  names  of  the 
purchasers  and  the  unpaid  commissions  on  each  of 
these  sales. 

The  answer  admits  the  incorporation  of  the  parties, 
the  making  and  assignment  of  the  contract  and  the 
negotiating  of  the  sales  specified  in  the  complaint. 
The  other  allegations  of  the  complaint  are  denied.  It 
is  affirmatively  alleged  that  the  sales  contract  con- 
tained the  following  provision : 

**It  is  further  understood  and  agreed  that  in  the 
event  that  it  shall  become  necessary  to  cancel  any  of 
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the  contracts  for  sale  on  the  installment  plan,  the  ex- 
pense of  such  cancellation  a:  1  foreclosure  of  such  con- 
tracts shall  be  borne  by  the  company  and  said  agents 
in  proportion  to  the  amount  that  each  shall  have  re- 
ceived on  account  of  said  sale. ' ' 

The  answer  alleges  that  it  was  necessary  to  cancel 
and  foreclose  many  of  the  contracts ;  that  defendant 's 
expense  in  that  regard  was  $351.55,  and  that  an  appor- 
tionment of  that  sum  in  the  manner  provided  by  the 
contract  would  charge  plaintiff  with  $309.26.  The  an- 
swer set  up  the  amount  paid  by  the  purchasers  on  ac- 
count of  each  piece  of  property  sold  and  the  disposi- 
tion of  these  sums  as  between  plaintiff  and  defendant. 
The  answer  alleged  that  plaintiff  had  received  $222.19 
in  excess  of  commissions  earned  and  judgment  was 
asked  for  this  sum  and  for  $309.26. 

The  reply  admits  that  the  contract  contained  the 
provision  quoted  in  the  answer  and  except  in  the  case 
of  one  lot  admits  that  the  amounts  received  by  plaintiff 
were  as  stated  in  the  answer.  The  reply  takes  issue 
with  the  allegations  of  the  answer  as  to  the  amounts 
paid  by  the  purchasers  and  denies  that  it  was  necessary 
to  cancel  any  of  the  contracts. 

As  an  aflSrmative  reply  to  defendant 's  counterclaim, 
plaintiff  alleges  that  the  prices  of  the  lots  had  been 
raised  by  mutual  consent  and  that  a  market  had  been 
created  for  them  by  plaintiff's  efforts;  that  defendant 
thereupon  divided  the  unsold  lots  among  its  stock- 
holders and  that  these  stockholders  offered  the  lots  for 
sale  at  prices  so  low  that  previous  purchasers  were 
able  to  forfeit  existing  contracts  and  save  money  by 
buying  lots  equally  desirable  at  the  new  prices.  It  is 
alleged  that: 

**If  any  contracts  were  forfeited  or  canceled,  or  if 
any  purchasers  failed  to  carry  out  their  agreements 
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which  they  had  executed  upon  the  sale  of  lots  to  them 
through  the  plaintiflf  corporation,  it  was  by  reason  of 
the  defendant  corporation  having  knowingly  and 
wrongfully  thrown  upon  the  open  market  its  lots  at 
greatly  reduced  prices,  as  hereinabove  set  forth,  and 
thus  making  it  profitable  for  the  said  purchasers  to 
seek  to  have  their  contracts  canceled  and  annulled. ' ' 

The  reply  alleges  that  plaintiff's  commission  should 
be  based  on  the  purchase  price  of  the  property  sold  by 
contract  without  regard  to  cancellations  or  defaults 
and  it  is  averred  that  the  misconduct  of  defendant 
should  estop  it  from  resisting  this  claim. 

It  appeared  that  shortly  before  the  expiration  of  the 
nine  months*  period  covered  by  the  contract  the  par- 
ties agreed  to  raise  the  prices  of  the  unsold  lots  and 
some  lots  were  sold  by  plaintiff  at  the  higher  prices. 

The  case  was  tried  by  the  court  without  the  inter- 
vention of  a  jury.  The  material  findings  of  the  lower 
court  were  these : 

*  *  That  the  plaintiff  entered  upon  the  work  of  selling 
the  lots  mentioned  in  said  agency  contract  between 
said  defendant  and  said  Ferguson  and  Hamblet,  and 
hereinafter  referred  to  as  the  *  Agency  Contract,'  and 
among  other  lots  sold  by  it,  the  plaintiff  did  sell  the 
lots  mentioned  and  described  in  paragraph  six  of  the 
first  cause  of  action  in  the  complaint  of  the  plaintiff 
herein,  and  the  court  finds  that  the  practice  adopted 
by  the  parties  hereto,  in  the  matter  of  the  payment  of 
commissions  was  to  pay  plaintiff  out  of  the  first  money 
received  on  the  purchase  price  of  a  lot  sold  by  plain- 
tiff, twenty  per  cent  of  the  price  for  which  it  was  sold, 
whether  sold  for  the  list  price  or  for  a  higher  price, 
and  after  the  defendant  had  been  paid  fifty  per  cent 
of  the  purchase  price,  out  of  the  first  money  thereafter 
collected  the  plaintiff  was  paid  thirty  per  cent  of  the 
sum  for  which  the  lot  sold  in  excess  of  the  list  price, 
if  it  was  sold  for  any  amount  in  excess  thereof,  and 


Feb.  1918.]     Columbia  R.  I.  Co.  v.  Al.vmeda  L.  Co.        285 

the  Court  finds  that  on  this  basis  or  practice  of  com- 
puting and  paying  commissions  the  plaintiff  had  been 
paid  all  commissions  earned  by  it  at  the  time  this  ac- 
tion was  instituted,  excepting  the  sum  of  $65.16,  which 
sum  was  then  due  it  for  commissions  earned  by  it  and 
unpaid. 

*  *  The  Court  also  finds  as  a  fact  that  it  became  neces- 
sary to  cancel  and  foreclose  certain  contracts  of  sale 
made  and  procured  by  plaintiff  of  lots  in  the  list  at- 
tached to  the  agency  contract  aforesaid,  because  of  the 
failure  and  refusal  of  the  purchasers  to  make  payment 
of  the  installments  stipulated  to  be  paid  on  account  of 
the  purchase  price,  and  that  the  cost  and  expense  of 
such  cancellations  and  foreclosures  aggregate  the  sum 
of  $351.55,  and  that  defendant  had  received  on  account 
of  the  purchase  price  of  the  lots,  the  contracts  for 
which  were  canceled  and  foreclosed,  the  sum  of  $268.18, 
and  plaintiff  had  received  on  account  of  the  sale  of 
such  lots  the  sum  of  $2,081.67,  and  that  defendant,  hav- 
ing paid  the  total  cost  and  expense  of  such  cancella- 
tions and  foreclosures,  is  entitled  to  recover  of  and 
from  the  plaintiff  its  proportion  thereof,  namely,  the 
sum  of  $309.26,  less  the  sum  of  $65.16  due  plaintiff  for 
commissions  as  above  found,  making  the  amount  which 
the  defendant  is  entitled  to  recover  from  the  plaintiff 
$244.10.'^ 

The  conclusions  of  law  and  judgment  were  in  accord 
with  these  findings  and  plaintiff  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Loyal  H.  McCarthy  and  Mr.  J.  Le  Roy  Smith,  with 
an  oral  argument  by  Mr.  McCarthy. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Fulton  <f  Bowerman,  with  an  oral  argument 
by  Mr.  Charles  W.  Fulton. 
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Mb.  Justice  MoCamant  delivered  the  opinion  of  the 
conrt. 

1.  Plaintiff  contends  that  when  it  produced  a  pur- 
chaser with  whom  defendant  made  a  binding  contract  of 
sale,  it  earned  its  commission  of  20  per  cent  of  the  pur- 
chase price  and  its  right  to  this  commission  was  not  lost 
by  the  default  of  the  purchaser  or  the  cancellation  of  his 
contract.  This  is  the  general  rule:  Stewart  v.  Will, 
65  Or.  138, 140, 141  (131  Pac.  1027).  But  it  is  subject 
to  modification  by  the  contract  of  the  parties.  The 
material  question  here  is  whether  the  contract  on  which 
plaintiff  relies  contains  a  promise  to  pay  commissions 
at  all  events  or  only  out  of  a  specified  fund,  to  wit,  the 
amounts  paid  by  the  purchasers.  It  is  provided  in 
paragraph  1  that  in  default  of  the  extension  tentatively 
provided  for  the  agency  should  terminate  * '  except  that 
they  (the  selling  agents)  shall  be  entitled  to  their  com- 
mission theretofore  earned  by  them  *  *  ,  the  same  to 
be  paid  when  collected  by  said  company.  * ' 

In  the  second  paragraph  the  contract  specifies  the 
commissions  of  the  agents  and  provides : 

''Said  commissions  shall  be  paid  as  follows:  said 
agents  shall  be  entitled  to  take  and  receive  a  sum  equal 
to  twenty  per  cent  of  the  selling  price  aforesaid,  out 
of  the  first  moneys  collected  from  the  sale  of  each  and 
every  lot  sold  under  this  agreement. ' ' 

The  foregoing  language  plainly  suggests  an  intent 
of  the  parties  to  pay  commissions  out  of  the  moneys 
collected  from  the  purchasers  of  the  property.  This 
intent  is  emphasized  by  the  absence  from  the  contract 
of  an  express  promise  of  defendant  to  pay  the  commis- 
sions. Further  light  is  thrown  on  the  intent  of  the 
parties  by  the  following  language,  found  in  para- 
graph 3 : 
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**Said  Agents  may  retain  out  of  each  payment  col- 
lected by  them  such  amount,  as  herein  provided,  as 
may  be  then  due  and  payable  to  them  as  commission 
aforesaid,  but  not  otherwise/' 

The  language  means  that  the  agents  are  entitled  to 
retain  out  of  the  moneys  collected  on  each  sale,  such 
sum  as  shall  sufSce  to  pay  the  commission  earned  on 
that  sale.  They  are  not  entitled  to  charge  to  defend- 
ant all  conmiissions  earned  by  all  sales  effected  and 
retain  out  of  their  collections  all  moneys  standing  to 
their  credit  in  such  account.  It  aflSrmatively  appears 
from  the  form  of  agreement  attached  to  the  sales  con- 
tract that  the  parties  contemplated  that  some  of  the 
purchasers  would  fail  to  make  the  monthly  payments 
called  for  and  that  some  of  these  agreements  of  pur- 
chase would  have  to  be  canceled.  The  sales  contract 
makes  provision  for  the  apportionment  between  the 
parties  of  the  expense  incident  to  such  cancellations. 

In  paragraph  8  there  is  provision  for  raising  the 
prices  of  the  lots  and  it  is  provided  that : 

**The  amount  over  and  above  the  present  selling 
price  *  *  shall,  on  all  property  sold,  be  divided 
equally,  share  and  share  alike,  between  said  Agents 
and  said  Company  as  a  further  commission  to  said 
Agents,  provided  that  said  additional  commission  shall 
not  be  paid  until  said  Company  has  received  fifty  per 
cent  (50%)  of  the  purchase  price  of  the  lot  or  lots  so 
sold,  when  it  shall  be  paid  upon  demand  to  said 
Agents. ' ' 

2, 3.  It  may  be  conceded  that  the  language  of  this  con- 
tract is  not  well  chosen  to  effect  the  purpose  in  view, 
but  we  think  the  intent  of  the  parties  sufficiently  ap- 
pears that  plaihtiff  was  to  be  paid  commissions  not  at 
all  events,  but  only  out  of  a  specific  fund.  Such  a 
promise  to  pay  is  enforceable  only  on  allegations  and 
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proof  that  the  fund  named  is  adequate  for  the  payment 
demanded :  Owen  v.  Lavine,  14  Ark.  389,  396 ;  Waters 
V.  Carleton,  4  Port.  (Ala.),  205;  National  Sav.  Bank  v. 
Gable,  73  Conn.  568,  572  (48  Atl.  428) ;  Fulton  v.  Var^ 
ney,  117  N.  Y.  App.  Div.  572, 576  (102  N.  Y.  Supp.  608) ; 
Morrison  v.  Austin  State  Bank,  213  111.  472,  487  (72 
N.  E.  1109, 104  Am.  St.  Rep.  225,  233) ;  Kelly  v.  Bron- 
son,  26  Minn.  359,  360  (4  N.  W.  607) ;  Welch  v.  Mayer, 
4  Colo.  App.  440, 443  (36  Pac.  613,  614.) 

It  is  held  specifically  that  a  real  estate  broker  can- 
not recover  commissions  payable  out  of  the  purchase 
price  without  proof  that  enough  of  the  purchase  price 
has  been  paid  to  cover  the  commissions  claimed: 
McPhaU  V.  Buell,  87  Cal.  115  (25  Pac.  266) ;  Lindley 
V.  Fay,  119  Cal.  239,  243  (51  Pac.  333) ;  Boysen  v. 
Frink,  80  Ark.  254,  258  (96  S.  W.  1056).  PlaintiflF 
cites  Eugill  v.  Weekley,  64  W.  Va.  210  (61  S.  E.  360, 
15  L.  R.  A.  (N.  S.)  1262),  and  Cheatham  v.  Tarbrough, 
90  Tenn.  77,  80  (15  S.  W.  1076).  These  were  cases  in 
which  the  brokers  had  produced  purchasers  able,  ready 
and  willing  to  buy  and  the  sales  were  defeated  through 
the  fault  of  the  owners.  In  the  West  Virginia  case  the 
purchaser  refuged  to  buy  because  the  representations 
of  the  owner  were  not  borne  out  by  an  examination  of 
the  property,  and  in  the  Tennessee  case  there  was  a 
substantial  defect  in  the  title.  The  question  involved 
in  the  case  at  bar  was  not  determinative  of  either  of 
these  controversies. 

4.  Plaintiff  claims  that  as  the  assignment  to  it  of  a 
part  of  the  sales  contract  left  the  collections  wholly  in 
the  hands  of  Ferguson  and  Hamblet,  plaintiff's  rights 
are  unaffected  by  the  failure  to  collect  the  installments 
due  from  purchasers.  A  stream  cannot  rise  higher 
than  its  source.    We  have  seen  that  the  contract  pro- 
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vides  only  for  a  conditional  payment  of  these  commis- 
sions. Such  being  its  effect  as  between  the  original 
parties,  the  stipulation  for  payment  could  not  become 
absolute  by  the  assignment  to  plaintiff. 

5.  Plaintiff's  complaint  contains  no  allegation  that 
the  fund  to  which  plaintiff  was  to  look  for  payment 
of  the  commissions  claimed  was  adequate  for  such  pur- 
pose and  the  finding  of  the  lower  court  was  that  there 
was  no  fund  applicable  to  such  payment  except  $65.16. 
The  testimony  has  not  been  attached  to  the  bill  of  ex- 
ceptions and  we  are  therefore  bound  to  assume  that 
this  finding  is  supported  by  competent  proofs. 

6.  Plaintiff  complains  that  the  lower  court  refused  to 
receive  a  number  of  specifications  of  evidence  offered 
in  plaintiff's  case  in  chief.  This  testimony  all  went 
to  support  the  plea  of  estoppel  set  up  in  the  reply. 
The  complaint  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  for  the  reasons  above  stated. 
The  affirmative  matter  in  the  reply  was  material,  there- 
fore, only  as  tending  to  rebut  the  counterclaim  pleaded 
in  the  answer.  The  testimony  in  support  of  these  al- 
legations of  the  reply  could  be  received  only  in  rebut- 
tal and  the  court  did  not  err  in  rejecting  the  proof 
as  a  part  of  plaintiff's  case  in  chief. 

7.  In  rebuttal  plaintiff  made  the  following  offer : 

'^The  plaintiff  at  this  time  offers  to  produce  wit- 
nesses and  prove  that  the  cancellation  of  the  contract 
— ^that  all  the  cancellations  of  contracts  which  have 
been  referred  to  in  the  case  are  the  result  of  an  inter- 
ference by  the  Alameda  Land  Company  in  the  way 
of  dividing  lots  up  among  the  stockholders  prior  to 
the  expiration  of  the  contract,  throwing  the  same  upon 
the  market  at  prices  away  below  the  prices  at  which 
the  Columbia  Realty  Company  was  authorized  to  sell 
the  same ;  so  that  it  was  profitable  for  the  purchasers 
to  surrender  the  contracts  and  forfeit  the  moneys 
which  they  had  paid  upon  the  same,  whereupon  they 
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could  repurchase  the  lots  and  still  save  money  by  doing 
so;  and  by  the  actual  presence  of  stockholders  upon 
the  tract  offering  the  lots  at  these  reduced  prices,  some 
of  the  same  lots  which  the  Columbia  Realty  Company 
was  trying  to  sell,  and  at  a  time  prior  to  the  expira- 
tion of  their  contract;  that  is,  during  the  month  of 
November,  1912/' 

Defendant  contends  that  an  offer  of  proof  cannot 
be  made  without  calling  a  witness  and  asking  an  ap- 
propriate question.  In  support  of  this  contention 
we  are  cited  to:  Ralston  v.  Moore,  105  Ind.  243  (4 
N.  E.  673,  675);  Smith  v.  Gorham,  119  Ind.  436 
(21  N.  E.  1096, 1097) ;  Tobinv.  Towig,  124  Ind.  507  (24 
N.  E.  121,  123) ;  Darnell  v.  Sallee,  7  Ind.  App.  581 
(34  N.  E.  1020,  1021) ;  Gray  v.  Elzroth,  10  Ind.  App. 
587  (37  N.  E.  551,  552,  53  Am.  St.  Eep.  400).  These 
authorities  are  in  point  and  they  are  supported  by  the 
opinion  of  Mr.  Justice  Moobe  in  First  National  Bank 
V.  Oregon  Paper  Co.,  42  Or.  398,  402  (71  Pac.  144, 971). 
In  this  opinion  it  is  said :  . 

''If  the  appellants  were  not  allowed  to  prove  their 
claim,  they  should  have  called  witnesses,  and  stated 
to  the  court  the  testimony  which  it  was  expected  would 
be  elicited  from  them. ' ' 

Plaintiff  relies  on  this  branch  of  the  case  on  Scotland 
County  V.  Hill,  112  U.  S.  183, 186  (28  L.  Ed.  692,  5  Sup. 
Ct.  Eep.  93).  This  case  undoubtedly  tends  to  support 
plaintiff's  contention,  but  the  offer  of  proof  in  that 
case  was  much  more  specific  than  in  this.  The  name 
of  the  witness  relied  on  was  given  and  the  precise  tes- 
timony relied  on  was  stated  in  the  offer.  In  the  case 
at  bar  no  witness  was  named  and  the  offer  of  proof 
was  couched  in  the  most  general  terms.  We  think 
that  plaintiff  should  have  named  its  witnesses  and 
specified   the   acts   of  interference   relied   on.    The 
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offer  should  have  named  the  contracts  of  purchase 
which  were  canceled  because  of  each  act  of  interfer- 
ence by  the  defendant.  Unless  the  calling  of  wit- 
nesses is  waived  by  the  court  or  by  the  adverse  party, 
we  think  the  better  practice  is  to  call  the  witnesses 
relied  on  and  ask  appropriate  questions.  If  objections 
are  sustained  to  these  questions  the  time  is  ripe  for 
an  offer  of  proof.  The  court  did  not  err  in  declining 
the  offer  in  question. 

8.  Plaintiff's  objection  was  not  well  taken  to  defend- 
ant's testimony  showing  that  purchasers  had  failed 
to  make  their  payments.  It  was  competent  for  the 
defendant  fo  prove  by  the  witness  Bosworth  the  prac- 
tice of  the  defendant  in  canceling  contracts  held  by 
purchasers  who  were  unable  to  meet  their  obligations. 
We  cannot  say  as  a  matter  of  law  that  these  cancel- 
lations required  formal  action  by  the  board  of  directors 
of  the  defendant. 

9.  It  is  finally  contended  that  the  lower  court  erred  in 
refusing  to  make  findings  on  some  of  the  material  is- 
sues raised  by  the  pleadings.  The  court  found  that 
plaintiff  had  received  all  the  commissions  to  which 
it  was  entitled  except  $65.16 ;  that  all  the  cancellations 
of  contracts  had  been  made  as  alleged;  that  the  ex- 
pense of  such  cancellations  was  $351.55,  of  which 
$309.26  was  chargeable  to  plaintiff,  and  that  all  of  these 
cancellations  were  necessary.  These  findings  support 
a  judgment  in  defendant's  favor  for  $244.10.  The 
finding  that  the  cancellations  were  necessary  negatives 
plaintiff's  claim  that  the  cancellations  were  due  to  de- 
fendant's unwarranted  interference  with  the  pur- 
chasers secured  through  plaintiff's  efforts.  The  find- 
ings therefore  determined  the  controversy  and  support 
the  judgment.  In  such  case  the  failure  to  make  addi- 
tional findings  is  not  error:  Letuis  v.  First  Nat,  Bank, 
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46  Or.  182,  188  (78  Pac.  990) ;  Freeman  v.  Trummer, 
50  Or.  287,  290  (91  Pac.  1077) ;  Naylor  v.  McColloch, 
54  Or.  305,  315,  316  (103  Pac.  68);  Wells  v.  Great 
Northern  Ry.  Co.,  59  Or.  165, 175  (114  Pac.  92, 116  Pac. 
1070,  34  L.  R.  A.  (N.  S.)  818). 
The  judgment  is  aflSrmed.  Affibmbd. 

Mb.  Chief  Justice  McBbide^  Mb.  Justice  Moobe  and 
Mb.  Justice  Bean  concur. 


Denied  January  8,  1918. 

On  Petition  fob  Beheabing. 

(168  Pac.  440.) 

On  petition  for  rehearing.    Denied. 

Mr.  Loyal  H.  McCarthy  and  Mr.  J.  LeRoy  Smith,  for 
the  petition. 

Messrs.  Fulton  <&  Bowerman,  contra. 

Department  2.  Mb.  Justice  McCamant  delivered 
the  opinion  of  the  court. 

We  have  given  mature  consideration  to  the  exhaus- 
tive petition  for  a  rehearing  which  plaintiff  has  filed. 
It  is  directed  to  so  much  of  our  opinion  as  sustains  the 
action  of  the  trial  court  in  rejecting  plaintiff's  offer  of 
proof  on  rebuttal.  We  held  the  offer  was  properiy  re- 
jected because  no  witness  was  on  the  stand  to  whom 
appropriate  questions  were  asked,  and  also  because  the 
offer  was  couched  in  general  terms  and  failed  to  spe- 
cify the  facts  to  be  proved. 

10.  Plaintiff  claims  that  these  grounds  of  objection 
are  untenable  because  the  offer  in  the  lower  court  was 
objected  to  only  on  the  general  ground  that  the  testi- 
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mony  offered  was  incompetent,  irrelevant  and  imma- 
terial. Many  authorities  are  cited  to  the  effect  that 
when  testimony  is  admitted  over  this  general  objec- 
tion, the  appellate  court  will  not  review  an  assign- 
ment of  error  based  thereon  unless  the  testimony  is 
obviously  inadmissible  for  any  purpose.  This  prin- 
ciple is  well  established  and  is  recognized  by  our  own 
decisions:  State  v.  Martin,  47  Or.  282,  292  (83  Pac. 
849,  8  Ann.  Gas.  769) ;  HUdebrand  v.  United  Artisans, 
50  Or.  159  (91  Pac.  542) ;  Ferrari  v.  Beaver  HUl  Coal 
Co.,  54  Or.  210,  222  (94  Pac.  181,  95  Pac.  498,  102  Pac. 
175, 1016).  In  the  case  at  bar,  however,  the  testimony 
was  excluded.  The  presumption  is  that  there  was  no 
error  and  the  burden  therefor  devolves  on  plaintiff  to 
show  that  the  testimony  offered  was  admissible,  and 
that  plaintiff  was  prejudiced  by  its  exclusion.  In  1 
Wigmore  on  Evidence,  page  59,  the  rule  is  stated  thus : 

**When  a  general  objection  is  sustained  by  the  trial 
court,  it  may  be  presumed  that  the  reasons  were  ap- 
parent to  all  parties  without  statement ;  and  as  the  ex- 
ception is  here  to  be  taken  by  the  proponent  of  the 
evidence,  it  is  fair  to  require  him  to  make  clear  therein 
the  basis  of  his  claim  for  its  admissibility,  if  he  had 
rested  on  any  specific  ground;  hence,  the  general  ob- 
jection will  suflSce,  if  on  the  face  of  the  evidence  and 
the  rest  of  the  case  there  appears  to  be  any  ground 
of  objection  which  might  have  been  valid  (or,  other- 
wise stated,  if  there  is  any  purpose  for  which  the  evi- 
dence would  conceivably  be  inadmissible).*' 

In  5  Jones  on  Evidence,  377,  it  is  said : 

**The  rule  that  the  objection  should  be  specific  has 
no  application,  however,  where  a  general  objection  is 
sustained;  in  that  case,  the  party  against  whom  the 
ruling  was  made  cannot  urge  that  objection  as  too  gen- 
eral.*' 

The  text  quoted  is  supported  by  the  following  ad- 
judications: Tooley  v.  Bacon,  70  N.  T.  34;  Baldwin  v. 


294  Columbia  R.  I.  Co.  v.  Alameda  L.  Co.      [87  Or. 

Threlkeld,  8  Ind.  App.  312  (34  N.  E.  851, 35  N.  E.  841) ; 
Leach  v.  Dickerson,  14  Ind.  App.  375  (42  N.  E.  1031) ; 
Haas  V.  C.  B.  Cones  d  Son  Mfg.  Co.,  25  Ind.  App.  469 
(58  N.  E.  499) ;  Rosenberg  v.  Sheahan,  148  Wis.  92 
(133  N.  W.  645) ;  Hurlbut  v.  Hall,  39  Neb.  889  (58 
N.  W.  538,  540) ;  People  v.  Graham,  21  Cal.  261,  266; 
Spottiswood  V.  Weir,  80  Cal.  448  (22  Pac.  289).  The 
industry  of  counsel  for  plaintiff  has  discovered  some 
cases  to  the  contrary,  as  McKinnon  v.  Johnson,  57  Fla, 
120  (48  South.  910),  and  Rush  v.  French,  1  Ariz.  99 
(25  Pac.  816,  824).  These  cases  are  out  of  harmony 
with  the  weight  of  authority  and  we  are  forbidden  by 
our  statute  from  following  them.  Section  556,  L.  O.  L., 
provides  that  a  judgment  ''shall  only  be  reversed  or 
modified  for  errors  substantially  affecting  the  rights 
of  the  appellant.  * '  The  rights  of  an  appellant  are  not 
injuriously  affected  by  the  exclusion  of  inadmissible 
testimony,  even  though  the  objection  reserved  thereto 
is  too  general  or  is  otherwise  inadequate. 

11.  Several  additional  authorities  are  cited  to  the  ef- 
fect that  when  the  trial  court  settles  a  bill  of  exceptions 
reciting  the  offer  of  proof,  it  will  be  assumed  on  ap- 
peal that  the  witnesses  were  present  and  the  evidence 
was  properly  offered ;  for  example,  Biddick  v.  Kohler, 
110  Cal.  191,  196  (42  Pac.  578),  and  Tathwell  v.  Cedar 
Rapids,  114  Iowa,  180  (86  N.  W.  291).  We  do  not 
think  that  the  certification  of  a  bill  of  exceptions  should 
be  given  the  effect  contended  for.  It  is  the  practice  in 
this  state  to  incorporate  in  a  bill  of  exceptions  the  ob- 
jections to  questions  and  the  offers  of  proof  in  language 
taken  from  the  reporter's  transcript  and  a  trial  court 
refusing  so  to  do  would  be  regarded  as  unfair  to  the 
unsuccessful  litigant.  The  certification  of  the  bill  does 
not  import  a  waiver  by  the  trial  court  of  the  calling 
of  witnesses  in  connection  with  an  offer  of  proof.    The 
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rule  announced  on  the  subject  in  the  former  opinion 
is  8upi>orted  by  the  following  additional  authorities: 
Eschbach  v.  Hurtt,  47  Md.  61,  67;  Chicago  City  R.  Co. 
V.  Carroll,  206  111.  318, 328, 329  (68  N.  E.  1087) ;  Stevens 
V.  Newman,  68  HI.  App.  549,  552;  Robinson  v.  State, 
1  Lea  (69  Tenn.),  673.  The  reasons  for  insisting  on 
the  calling  of  witnesses  and  propounding  suitable 
questions  are  stated  in  the  first  two  cases  cited. 

There  can  be  no  doubt  that  the  offer  of  proof  was 
properly  rejected  on  the  ground  that  it  was  general 
in  terms  and  did  not  specify  the  evidence  available. 
In  Reynolds  v.  Continental  Ins.  Co.,  36  Mich.  131, 144, 
Mr.  Justice  Graves  says : 

**In  submitting  propositions  of  proof  it  is  requisite 
that  counsel  should  be  distinct  and  clear.  A  proposi- 
tion should  embody  the  specific  fact  or  facts  in  such 
connection  and  in  such  terms  as  to  be  apprehended 
and  ruled  in  the  intended  sense  by  the  trial  judge,  and 
be  examined  and  applied  in  the  appellate  court  in  the 
proper  light  to  test  the  accuracy  of  the  ruling  if  an 
adverse  one.  *  *  The  facts  proposed  ought  to  be  in- 
dicated with  suflScient  clearness  in  regard  to  identity 
and  sense  to  enable  the  court  and  adverse  counsel  to 
judge  intelligently  concerning  their  admissibility.*' 

In  9  Enc.  Evidence,  165,  it  is  said : 

**In  making  an  offer  to  prove  it  is  requisite  that 
counsel  should  be  distinct  and  clear.  The  offer  should 
embody  the  specific  fact  or  facts  in  such  connection 
and  in  such  terms  as  to  be  apprehended  and  ruled  upon 
in  the  intended  sense  by  the  trial  judge,  and  be  ex- 
amined and  applied  in  the  appellate  court  in  the  proper 
light  to  test  tne  accuracy  of  the  ruling,  if  adverse.  A 
mere  general  proposition  in  so  many  words  to  make  out 
the  case  set  forth  in  the  pleadings  is  not  one  that  the 
court  is  bound  to  take  into  consideration  and  rule  upon 
as  an  offer  of  proof. ' ' 

This  rule  is  supported  by  the  following  authorities : 
Harmon  v.  Decker,  41  Or.  587,  592  (68  Pac.  11,  1111, 
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93  Am.  St.  Rep.  748) ;  Van  ArsdcUe  v.  Buck,  82  App. 
Div.  383  (81  N.  Y.  Supp.  1017,  1019) ;  Matter  of  Bate^ 
man,  145  N.  Y.  623  (40  N.  E.  10) ;  Middleton  v.  Grifjfith, 
57  N.  J.  L.  442  (31  Atl.  405,  408,  51  Am.  St.  Rep.  617) ; 
Levns  v.  Nenzel,  38  Pa.  St.  222,  225;  Reeves  v.  Mc- 
Comeskey,  168  Pa.  St.  571  (32  Atl.  96) ;  Cole  v.  High, 
173  Pa.  St.  590  (34  Atl.  292,  294) ;  Bland  v.  O'Haga/n, 
64  N.  C.  471,  473;  Carlton  v.  State,  8  Heisk.  (55  Tenn.) 
16;  Dwyer  v.  Rippetae,  72  Tex.  520  (10  S.  W.  668,  673, 
674) ;  Russell  v.  Lake,  68  HI.  App.  440,  441;  Lyon  v. 
Batz,  42  Mo.  App.  606,  618 ;  Wolfard  v.  Farnham,  47 
Minn.  95  (49  N.  W.  528,  529) ;  Pendleton  v.  Smissaert, 
1  Colo.  App.  508  (29  Pac.  521,  523) ;  Palmer  v.  Mc- 
Master,  10  Mont.  390  (25  Pac.  1056,  1058) ;  Kermedy 
V.  Currie,  3  Wash.  442  (28  Pac.  1028,  1031) ;  Johnson 
V.  Merry  Mount  Granite  Co.,  53  Fed.  569,  571. 

12.  An  offer  of  proof  should  state  facts  rather  than 
conclusions.  Its  language  should  be  not  vague,  but  dis- 
tinct ;  not  general,  but  specific.  It  is  not  sufficient  that 
it  state  the  ultimate  facts  in  language  appropriate  to 
a  pleading;  the  evidentiary  facts  must  be  set  out. 

In  the  instant  case  plaintiff's  offer  should  have 
named  the  witnesses  relied  on ;  it  should  have  identified 
the  contracts  of  purchase  surrendered  as  the  result  of 
the  defendant's  interference;  the  acts  of  interference 
causing  the  surrender  of  each  contract  should  have 
been  specified  and  the  parties  responsible  for  these 
acts  should  have  been  named. 

A  departure  from  the  principles  announced  in  the 
former  opinion  would  establish  a  dangerous  procedure 
not  justified  by  reason  or  authority.  The  petition  for 
rehearing  is  denied.    Affibmed.    Rehbabing  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bean  concur. 

NoTB. — Supplemental  petition  for  rehearing  was  denied  February 
5,  1918,  without  a  written  opinion.  Bepobtke. 
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Argued  January  23,  affirmed  February  5,  1918. 

WATSON  V.  HUELBUET,  Sheriff. 

(170  Pac.  641.) 

Homestead— Extent  of  Bight  in  City  Property— Improved  Lot  Worth 
More  Than  $1»600 — Statute. 

1.  Under  Section  221,  L.  O.  L.,  providing  that  the  homestead  of 
any  family  shall  be  exempt  from  judicial  sale  for  the  satisfaction 
of  any  judgment,  and  such  homestead  must  be  the  actual  abode  of, 
and  owned  by,  the  family  or  some  member,  and  under  Section  222, 
providing  the  homestead  shall  not  exceed  $1,500  in  value,  nor  160 
acres,  if  not  located  in  town  or  city  laid  off  into  blocks  and  lots,  in 
which  case  it  shall  not  exceed  one  block,  but  that  in  no  instance 
shall  such  homestead  be  reduced  to  less  than  20  acres,  or  one  lot, 
regardless  of  value,  despite  Sections  224  and  225,  relating  to  the 
procedure  to  secure  and  confirm  the  homestead  right,  a  husband  and 
wife  had  right  of  homestead  exempt  from  execution  in  their  city 
property,  comprising  one  lot  with  the  house  thereon,  worth  in  excess 
of  $1,500;  that  is,  about  $15,000. 

Homestead — "One  Lot** — Statute. 

2.  Homestead  property  in  a  city,  consisting  of  approximately 
adjacent  halves  of  two  lots  in  a  block  irregular  in  shape  and  not  of 
uniform  size,  being  50  feet  in  width  on  one  street  and  50.12  feet  on 
another,  the  same  as  the  lots  in  that  part  of  the  block,  consisted  of  a 
^'single  lot"  within  the  homestead  statute  (Sections  221,  222,  L.  O.  L). 

Homestead— Constmctlon  of  Homestead  I«awB. 

3.  Homestead  laws  are  remedial  in  their  nature,  and  should  be 
liberally  construed  to  effect  their  purpose. 

Homestead— Notice  of  Claim  of  Exemption- Efficacy. 

4.  Where  property  of  husband  and  wife  was  attached  October  23d, 
and  October  24th  the  husband  served  on  the  levying  officer  a  notice 
of  claim  of  exemption  as  homestead  as  the  actual  abode  of  himself 
and  family,  such  notice  was  prompt  and  timely,  and  not  rendered 
insufficient  or  lessened  in  force  because  the  wife,  on  behalf  of  the 
family,  served  a  similar  notice  after  the  court  had  ordered  sale  of 
the  attached  property. 

Homestead— Waiver— Failure  to  Appear  in  Action. 

5.  There  was  no  waiver  of  the  right  of  homestead  by  the  failure 
of  the  husband  who  claimed  it  to  appear  in  the  action  against  him 
wherein  the  property  was  attached,  and  to  object  to  the  order  of  sale 
of  the  homestead  property. 

Constitutional  Law— Homestead — Grant  of  Special  Prlyileges^-Home- 
stead  Law. 

6.  The  homestead  statute  (Sections  221,  222)  is  not  violative  of 
Article  I,  Section  20,  of  the  Constitution,  as  granting  privileges  or  im- 
munities to  one  citizen  which  under  the  same  terms  would  not  belong 
to  all,  because,  as  construed;  a  debtor  claiming  homestead  living  in 
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an  addition  where  city  lots  are  platted  25  by  100  feet,  and  his  neigh- 
bor, juBt  over  the  line,  residing  in  an  addition  where  the  lots  are 
platted  100  by  100  feet,  would  be  on  an  unequal  footing,  in  that  each 
would  be  entitled  to  a  homestead  exemption  of  one  lot  irrespective 
of  value. 

Homestead— Absence  of  Husband  and  Heftd  of  Family. 

7.  The  law  will  not  deprive  a  family,  consisting  of  husband  and 
wife,  of  a  homestead  on  the  ground  that  the  property  is  not  occupied 
as  such  within  the  intent  of  the  homestead  law,  merely  because  the 
husband  and  head  of  the  family  is  absent  on  business  in  another 
state,  or  away  temporarily  for  other  reasons. 

[As  to  who  is  head  of  the  family  and  what  constitutes  a  family, 
see  notes  in  61  Am.  Dec.  586;  70  Am.  St.  Bsg.  107.] 

From  Multnomah :  Bobebt  G.  Mobbow,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

The  defendants,  W.  N.  Daniels  and  J.  Q.  Daniels, 
partners  under  the  firm  name  of  La  Grande  Creamery 
Co.,  commenced  an  action  in  the  Circuit  Court  for 
Multnomah  County  against  the  plaintiff,  D.  M.  Watson, 
to  recover  $2,430.30  upon  an  account  and  on  October 
22,  1913,  attached  the  real  property  involved  in  this 
suit  On  October  24,  1913,  D.  M.  Watson,  defendant 
in  that  action,  caused  to  be  served  upon  the  sheriff 
a  notice  of  claim  of  homestead  exemption.  There- 
after on  July  1, 1914,  the  firm  obtained  a  judgment  by 
default  in  their  favor  against  D.  M.  Watson  for 
$2,430.30,  with  interest  and  costs,  and  an  order  that 
the  real  property  attached  in  the  action  be  sold  to 
satisfy  the  judgment,  interest  and  costs,  and  that  exe- 
cution issue  therefor.  On  May  10,  1916,  an  attach- 
ment execution  was  issued  upon  the  judgment  and  was 
placed  in  the  hands  of  the  defendant,  T.  M.  Hurlburt, 
sheriff,  commanding  him  to  make  sale  of  the  attached 
premises  in  accordance  with  said  execution,  judgment 
and  order  of  sale.  The  real  property  attached  was 
duly  advertised  for  sale  to  take  place  on  June  26, 1916. 
While  this  property  was  being  advertised  for  sale  and 
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on  June  23,  1916,  the  plaintiff,  Annie  M.  Watson, 
served  upon  the  defendant,  T.  M.  Hurlburt,  a  home- 
stead notice  claiming  the  property  as  the  actual  abode 
of  the  plaintiffs  and  as  exempt.  On  June  24, 1916,  two 
days  before  the  sale  was  advertised  to  take  place  this 
suit  was  commenced  to  enjoin  the  sheriff  from  making 
such  sale.  The  plaintiffs  here  claim  the  property  in 
question  to  be  exempt  from  execution  sale  as  a  home- 
stead under  the  statutes  of  this  state. 

To  the  complaint  the  defendants  answered  denying 
that  the  plaintiffs,  as  husband  and  wife,  or  as  a  family, 
reside  upon  the  premises.  As  a  further  and  separate 
defense  they  averred  in  effect  that  the  property  con- 
sists of  a  portion  of  two  separate  and  distinct  lots 
having  a  frontage  of  50  feet  on  the  Cornell  road,  ex- 
tending approximately  130  feet  through  to  Summit 
Avenue  in  the  City  of  Portland  and  having  a  frontage 
there  of  50.12  feet ;  that  the  property  is  improved  with 
a  dwelling-house  which  cost  over  $9,000 ;  that  the  land 
and  dwelling  are  of  the  value  of  $15,000 ;  that  there  is 
no  uniformity  in  size  or  value  of  the  lots  platted  in 
the  city  ranging  from  25x100  feet  to  more  than  an  acre, 
and  in  value  from  a  few  hundred  dollars  to  $100,000 ; 
that  blocks  in  the  city  range  from  2,500  square  feet  to 
several  acres  in  area.  The  answer  sets  forth  in  full 
all  the  proceedings  in  the  original  action  consisting  of 
the  attachment  of  the  real  property  in  question,  the 
judgment  in  favor  of  the  La  Grande  Creamery  Com- 
pany, the  order  for  the  sale  of  the  attached  property, 
the  issuance  of  the  attachment  execution  and  the  ad- 
vertisement for  the  sale  of  the  property.  The  defend- 
ants in  their  answer  tendered  to  plaintiffs  the  sum  of 
$1,500  in  satisfaction  of  their  homestead  rights  in  the 
realty. 
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Plaintiffs  demurred  to  the  further  and  separate  an- 
swer. The  court  sustained  the  demurrer,  after  which 
testimony  was  taken  on  the  issues.  The  court  made 
findings  of  fact  and  conclusions  of  law  in  favor  of  the 
plaintiffs  to  which  defendants  objected  and  requested 
findings  in  their  favor.  The  court  passed  a  decree 
enjoining  the  sale  of  the  property  upon  execution. 
Defendants  appeal  assigning  error.  Apfibmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Wilson,  Need  <&  Rossman,  with  an  oral  argu^ 
ment  by  Mr.  Oscar  A.  Neal. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Manning,  Slater  <&  Leonard,  with  an  oral  argu- 
ment by  Mr.  Woodson  T.  Slater. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  Counsel  for  the  defendants  contend  that  the  real 
property  is  not  exempt  as  a  homestead  under  the  stat- 
ute, except  to  the  amount  of  $1,500  in  value,  and  that 
the  trial  court  erred  in  sustaining  the  demurrer  to 
defendants'  further  and  separate  answer.  Counsel 
for  plaintiffs  submit  that  a  tract  of  land  in  a  city,  which 
does  not  exceed  in  area  one  city  lot,  having  improve- 
ments thereon,  although  it  exceeds  in  value  $1,500,  is 
exempt.  The  case  involves  the  construction  of  the 
homestead  exemption  law.    The  title  of  the  act  reads  : 

**  An  Act  to  exempt  homesteads  from  attachment  and 
judicial  sale ' ' :  Sess.  Laws  1893,  p.  93. 

The  first  two  sections  are  as  follows : 

Section  221,  L.  0.  L.  **  Homesteads  Exempt.  Must 
BE  Actual  Abode.  The  homestead  of  any  family  shall 
be  exempt  from  judicial  sale  for  the  satisfaction  of  any 
judgment  hereafter  obtained.    Such  homestead  must 
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be  the  actual  abode  of,  and  owned  by  such  family,  or 
some  member  thereof. '  * 

Section  222,  L.  0.  L.  **  Extent  of  Homestead  Ex- 
emption. Such  homestead  shall  not  exceed  $1,500  in 
value,  nor  exceed  one  hundred  and  sixty  acres  in  ex- 
tent, if  not  located  in  town  or  city  laid  off  into  blocks 
and  lots;  if  located  in  any  such  town  or  city,  then  it 
shall  not  exceed  one  block ;  but  in  no  instance  shall  such 
homestead  be  reduced  to  less  than  twenty  acres  nor 
one  lot,  regardless  of  value.'' 

The  first  section  decrees,  without  qualification,  that 
the  homestead  which  is  the  actual  abode  of  and  owned 
by  a  family  or  some  member  thereof  shall  be  exempt. 
Section  2  limits  the  extent  of  the  exemption.  The 
closing  words  of  this  section  are  a  distinct  and  un- 
qualified command  that  in  no  instance  shall  a  home- 
stead be  reduced  to  less  than  twenty  acres  nor  one  lot, 
regardless  of  value.  Thus  far  the  act  establishes  the 
substantive  right  and  the  extent  thereof.  Giving  to 
each  part  of  the  act  its  appropriate  meaning  so  that 
each  section  will  perform  the  office  intended,  there  is 
no  provision  in  conflict  with  the  clause  referred  to. 
Sections  224  and  225,  L.  0.  L.,  relate  to  the  procedure 
to  secure  and  confirm  the  right  previously  granted. 
Section  224  gives  directions,  when  a  levy  is  made  upon 
such  homestead,  for  notice  to  the  officer  that  the  owner 
claims  the  premises  as  a  homestead,  whereupon  such 
officer  shall  notify  the  creditor.  Provision  is  then 
made  that  **if  such  homestead  shall  exceed  the  mini- 
mum in  this  act,"  that  is,  if  the  area  of  the  homestead 
exceeds  twenty  acres  of  land  or  one  city  or  town  lot, 
then  if  the  creditor  '*deem  it  of  greater  value  than 
$1,500, ' '  he  may  proceed  under  either  of  the  latter  sec- 
tions and  direct  tlie  sheriff  to  select  three  disinterested 
householders  to  appraise  such  homestead,  commencing 
with  the  twenty  acres  or  lot  upon  which  the  dwelling 
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is  located,  appraising  such  lot  or  twenty  acres  sepa- 
rately, 

**and  if  the  same  exceed  $1,500,  then  the  sheriff  shall 
proceed  to  sell  all  in  excess  of  $1,500  by  lots  or  smallest 
legal  subdivisions,  offering  them  in  the  order  directed 
by  the  judgment  debtor,  if  he  chooses  to  direct ;  other- 
wise, he  shall  sell  the  same  as  aforesaid,  so  as  to  leave 
the  homestead  as  compact  as  possible." 

The  directions  contained  in  the  latter  section  are 
somewhat  involved  and  tend  to  obscure  the  meaning 
of  the  other  part  of  the  act.  When  we  notice  that  the 
conditions  upon  which  the  provisions  for  an  appraise- 
ment and  sale  are  made  applicable  are  that  ^4f  such 
homestead  shall  exceed  the  minimum  in  this  act,  and 
he  deem  it  of  greater  value  than  $1,500, "  it  is  evident 
that  the  language  of  Sections  224  and  225  does  not 
overcome  the  plain  and  unambiguous  provision  of  Sec- 
tion 222,  that  '4n  no  instance  shall  such  homestead 
be  reduced  to  less  than  twenty  acres  nor  one  lot,  re- 
gardless of  value.'*  Section  225  merely  provides  for 
an  alternative  method  of  procedure  based  upon  the 
same  conditions  as  to  area  and  value  as  prescribed  in 
Section  224.  In  the  event  that  a  homestead  exceeds 
the  defined  limit  of  extent  and  value  and  such  excess 
cannot  be  practicably  sold  separately,  the  whole  may 
be  sold,  adding  $1,500  to  the  lien  and  that  amount  of 
money  be  exempt.  The  function  of  Sections  224  and 
225  is  to  provide  a  means  of  procedure  for  a  creditor 
to  avail  himself  of  the  benefit  of  the  excess  when,  and 
only  when,  the  homestead  claimed  exceeds  in  area  and 
also  in  value  the  limit  prescribed  by  Section  222.  The 
former  two  sections  were  not  intended  to  limit  or  de- 
clare the  right  conferred  by  the  latter.  It  was  obvi- 
ously the  primary  legislative  intent,  as  the  title  of 
the  act  suggests  (see  36  Cyc  1134),  to  grant  an  ex- 


t'eb.  1918.1  Watson  v.  Aurlbubt.  SOS 

emption  of  the  home  of  the  debtor,  to  the  extent  of 
twenty  acres  of  land,  or  one  town  lot,  together  with 
a  dwelling-house  thereon,  regardless  of  the  value  of 
the  property.  Such  homestead  may  be  greater  in  ex- 
tent when  the  same  does  not  exceed  $1,500  in  value  or 
160  acres  of  land  or  one  block :  In  re  Barde,  225  Fed. 
715  (140  C.  C.  A.  589).  In  the  latter  case  the  statute 
in  question  was  construed  by  Judge  Bean  of  the  United 
States  District  Court  and  by  the  Circuit  Court  of  Ap- 
peals. The  able  opinion  of  the  latter  court  was  written 
by  District  Judge  Van  Fleet.  Our  investigation  leads 
to  the  same  determination.  For  more  than  twelve 
years  the  imperative  of  the  lawmakers,  which  leaves 
no  option,  has  remained  in  the  latter  part  of  Section 
222  without  change.  Any  hardship  or  inequality 
which  may  be  worked  by  the  enforcement  thereof  must 
be  prevented  by  legislative  command.  In  the  case  at 
bar  the  homestead  claimed  does  not  exceed  one  lot  or 
extend  beyond  the  limit  defined  in  Section  222 ;  there- 
fore, the  incongruous  provisions  of  the  succeeding  sec- 
tions are  not  directly  involved.  There  is  no  excess  to 
be  sold.  There  was  no  error  in  sustaining  the  de- 
murrer. 

2, 3.  It  is  contended  on  behalf  of  defendants  that  the 
homestead  in  question  does  not  constitute  only  one 
lot  within  the  meaning  of  the  statute  and  is  not  exempt 
under  any  construction  of  the  law.  This  claim  is  made 
for  the  reason  that  the  boundaries  of  the  homestead 
are  not  identical  with  the  lines  of  the  lots ;  or  that  the 
premises  are  not  within  the  limits  of  a  single  lot.  The 
homestead  claimed  is  approximately  adjacent  halves 
of  lots  4  and  5  in  block  1  of  Fordham  Addition  to  the 
City  of  Portland,  which  addition  consists  of  two  blocks. 
These  are  irregular  in  shape  and  are  not  of  uniform 
size ;  so  also  are  the  lots.    The  land  claimed  by  plain- 
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tiffs  is  50  feet  in  width  on  one  street  and  50.12  on  an- 
other, the  same  as  the  lots  in  that  part  of  the  block. 
It  is  not  quite  rectangular,  the  length  of  the  sides  vary- 
ing slightly.  Lots  4  and  5  are  of  about  an  average 
size.  It  may  be  fairly  said  that  the  homestead  does 
not  exceed  one  lot,  taking  as  a  standard  the  other  lots 
in  the  Addition.  The  statute  does  not  require  that  the 
homestead  shall  constitute  but  one  lot.  ''The  actual 
abode"  of  the  family  is  the  thing  that  is  exempted. 
The  extent  or  amount  thereof  ''shall  not  exceed  one 
block;  but  in  no  instance  shall  such  homestead  be  re- 
duced to  less  than  twenty  acres  nor  one  lot.'*  The 
homestead  in  question  consists  of  one  lot  within  the 
meaning  of  the  statute:  13  E.  C.  L.,  p.  576,  §  39. 
Homestead  laws  are  remedial  in  their  nature  and  ac- 
cording to  the  weight  of  authority  should  be  liberally 
construed  so  as  to  effect  the  purpose  of  the  statute: 
21  Cyc.  461;  15  Am.  &  Eng.  Ency.  of  Law  (2  ed.), 
p.  533 ;  13  E.  C.  L.,  p.  547,  §  8. 

4, 5.  It  is  next  asserted  by  defendants '  counsel  that 
the  plaintiffs  could  not  claim  the  property  exempt  as  a 
homestead  after  the  court  had  entered  an  order  for 
the  sale  of  the  attached  property.  We  fail  to  see  how 
this  question  is  germane  to  the  case.  The  property 
was  attached  October  23,  1913.  On  October  24th  of 
the  same  year,  D.  M.  Watson,  the  husband,  served  upon 
the  levying  oflScer  a  notice  of  claim  of  exemption  as  a 
homestead  as  the  actual  abode  of  himself  and  family. 
The  notice  was  prompt  and  timely.  The  fact  that  as  a 
matter  of  precaution  the  wife  on  behalf  of  the  family 
later  served  a  similar  notice  would  not  lessen  the  force 
of  the  first  notice  which  was  suflScient:  Section  224, 
L.  0.  L;  Wilson  v.  Peterson,  68  Or.  525  (136  Pac.  1187). 
There  was  no  waiver  of  the  right  of  homestead  by  the 
failure  of  D.  M.  Watson  to  appear  in  the  action  and 
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object  to  the  order  of  sale.  The  taking  of  the  order 
of  sale  would  perhaps  preserve  whatever  rights  the 
attaching  creditors  might  have  had  if  there  had  been 
an  abandonment  of  the  homestead:  Hansen  v.  Jones, 
57  Or.  416  (109  Pac.  868) ;  Bowman  v.  SherrUl,  59  Or. 
603  (117  Pac.  1122). 

6.  Defendants*  counsel  make  the  further  claim  that 
under  the  statute,  as  construed  by  the  lower  court,  a 
debtor  living  in  one  addition  where  lots  are  platted 
25x100  feet,  while  his  neighbor  just  across  the  line  re- 
sides in  an  addition  where  the  lots  are  platted  100x100 
feet,  would  be  upon  an  unequal  footing  and  under  the 
exemption  law  unreasonable  and  unconstitutional,  as 
granting  privileges  or  immunities  to  one  citizen  which, 
under  the  same  terms,  would  not  belong  to  all,  in  con- 
travention of  Article  I,  Section  20,  of  the  Constitution 
of  Oregon.  The  same  inequality  might  be  urged 
against  a  law  exempting  a  team  of  two  horses.  Debtor 
A  might  own  a  team  of  horses  of  the  value  of  $400  and 
his  neighbor  debtor  B  a  pair  of  horses  of  the  value 
of  only  $100.  Such  inequalities  in  the  operation  of 
laws  are  not  unusual.  The  legislature  in  creating  the 
homestead  exemption,  and  in  prescribing  its  limita- 
tions, must  legislate  for  the  whole  state,  and  adopt  a 
general  rule  to  cover  a  multitude  of  variations  and 
which  in  its  general  operations  would  secure  a  rea- 
sonable exemption.  The  primary  object  is  to  exempt 
from  judicial  sale  the  actual  abode  of  a  debtor's  family, 
together  with  the  land  and  the  appurtenances  con- 
nected with  the  home,  sufficient  for  its  convenient  en- 
joyment. Quantity  and  value  operate  only  incident- 
ally as  limitations  upon  the  homestead  exemption :  13 
R.  C.  L.,  p.  580,  §  44.  It  would  be  impossible  to  make 
the  extent  of  the  homestead  the  same  in  all  instances. 
So  long  as  the  same  is  in  accordance  with  the  humane 
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policy  of  the  law  creating  the  homestead  right,  and 
not  to  an  unreasonable  extent  in  area,  the  law  should 
be  applied  to  all  cases  coming  within  the  equity  and 
spirit  of  the  statute,  although  it  may  in  some  instances 
work  out  a  slight  inequality :  13  E.  C.  L.,  p.  543,  §  4 ; 
Heidel  v.  Benedict,  61  Minn.  170  (63  N.  W.  490,  52  Am. 
St.  Eep.  592,  31  L.  E.  A.  422). 

7.  It  is  also  contended  by  counsel  for  defendants  that 
the  property  is  not  occupied  as  a  homestead  within 
the  intent  of  the  law.  Mrs.  Annie  M.  Watson,  one  of 
the  plaintiffs,  testifies  in  substance  that  she  was  mar- 
ried to  her  present  husband  in  1880;  that  they  have 
lived  upon  the  property  in  suit  continuously  since 
October  24,  1911,  when  her  husband  purchased  it ;  and 
that  he  has  been  away  temporarily  working  for  a  com- 
pany at  Tulsa,  Oklahoma,  to  earn  money  with  which 
to  settle  up.  The  evidence  supports  the  complaint. 
The  law  will  not  deprive  a  family  of  a  homestead 
merely  because  the  husband  and  head  of  the  family 
is  absent  on  business  or  away  temporarily  for  other 
reasons :  13  E.  C.  L.,  p.  648,  §  109 ;  Griffin  v.  Sheley, 
55  Iowa,  513  (8  N.  W.  343) ;  Pierson  v.  Truax,  15  Colo. 
223(25-Pac.l83). 

The  decree  of  the  trial  court  should  be  aflSrmed,  and 
it  is  so  ordered.  Affibmbd. 

Mb.  CnnsF  Justice  MgBbide,  Mb.  Justicb  Moobb  and 
Mb.  Justice  Bubnbtt  concur. 
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Ar(^ed  January  24,  reversed  February  5,  1918. 

MATLOCK  V.  MATLOCK. 

(170  Pac.  528.) 
(See,  also,  86  Or.  78;  107  Pac.  311.) 

Appeal  and  Etiof— AppeaUUe  Ordeni. 

1.  Where,  after  divorce  suit  had  been  commenced  in  one  Circuit 
Court  by  the  husband  by  filing  complaint  and  issuing  summons,  the 
wife  commenced  suit  in  another  Circuit  Court,  an  order  of  the  latter 
court  overruling  demurrer  and  an  order  allowing  suit  money  and 
alimony  if  void  for  want  of  jurisdiction  were  final  and  appealable. 

Cknirts--JiixiadicU<m— 'Troceading  tn  Bam"— "Subject  Matter." 

2.  Under  Section  63,  L.  O.  L.,  providing  that  a  court  shall  be 
deemed  to  have  acquired  jurisdiction  from  the  time  of  the  service 
of  the  summons,  Section  51  providing  that  actions  at  law  shall  be 
commenced  by  filing  a  complaint  with  the  clerk  of  the  court,  Section 
395  providing  in  effect  that  Section  51  applies  to  commencement  of 
suits  in  equity.  Section  526  providing  that  an  action  or  suit  is  deemed 
to  be  pending  from  the  commencement  thereof  until  it  is  finally  de- 
termined on  appeal  or  until  the  expiration  of  the  period  allowed  to 
take  an  appeal,  and  Section  396  providing  that  any  suit  for  a  disso- 
lution of  the  marriage  contract  may  be  commenced  and  tried  in  any 
part  of  the  state  in  which  either  party  to  the  suit  resides,  where 
both  suits  were  for  divorce,  involving  the  status  of  the  parties,  the 
Circuit  Court  of  M.  County  could  not,  after  the  husband  had  com- 
menced suit  in  the  Circuit  Court  of  another  county  by  filing  a  com- 
plaint and  issuing  summons,  acquire  jurisdiction  over  the  subject 
matter  of  the  suit  and  of  the  person  of  the  husband,  although  the 
summons  was  first  served  in  the  suit  by  the  wife  in  M.  County;  the 
rule  being  that,  when  a  court  of  competent  jurisdiction  acquires 
jurisdiction  of  the  subject  matter  of  a  case,  its  authority  continues 
subject  only  to  appellate  authority  until  the  matter  is  finally  dis- 
posed of,  a  divorce  proceeding  in  so  far  as  it  fixes  the  status  of  the 
parties  being  a  "proceeding  in  rem,^*  and  "subject  matter"  in  its 
broadest  sense  meaning  object,  the  thing  in  dispute,  but  in  a  legal 
sense,  when  reference  is  made  to  matters  of  jurisdiction,  meaning  the 
nature  of  the  case  and  the  relief  sought. 

[As  to  pendency  of  suit  for  divorce  as  bar  to  like  suit  by  other 
spouse  in  another  jurisdiction  or  county,  see  note  in  AxuL  Oaa 
1914A,  1140.] 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  2.    Statement  by  Mb,  Justice  Bean. 

This  is  a  suit  for  a  divorce  instituted  by  Mrs.  Mary 
F.  W.  V.  Matlock  against  J.  D.  Matlock.    The  com- 
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plaint  was  filed  in  the  Circuit  Court  for  Multnomah 
County  on  June  27,  1916.  Personal  service  was  had 
on  the  defendant  in  Lane  County  June  28,  1916.  Mr. 
Matlock,  the  defendant,  appeared  specially  and  moved 
to  dismiss  the  suit  on  the  ground  that  the  court  did 
not  have  jurisdiction  of  the  cause ;  and  supported  his 
motion  by  aflSdavit.  Upon  the  motion  being  overruled 
he  filed  an  answer  challenging  the  jurisdiction  of  the 
court  to  proceed  with  the  cause,  alleging  in  detail  the 
same  facts  as  set  forth  in  the  aflSdavit  to  the  effect 
that  prior  to  the  institution  of  the  present  suit  he  had 
filed  a  suit  for  divorce  against  Mrs.  Matlock  in  the 
Circuit  Court  for  Lane  County  on  May  8,  1916;  that 
summons  was  issued  and  on  the  next  day  was  placed 
in  the  hands  of  the  sheriff  of  Multnomah  County  for 
service ;  that  Mrs.  Matlock  could  not  be  served  in  either 
Lane  or  Multnomah  counties;  that  on  June  27,  1916, 
he  filed  an  aflSdavit  for  publication  of  summons;  that 
on  July  3d  of  the  same  year  the  Circuit  Court  for  Lane 
County  granted  an  order  of  publication  on  the  ground 
that  the  defendant  was  concealing  herself  within  the 
state  for  the  purpose  of  avoiding  service.  As  shown 
by  aflSdavit  Mrs.  Matlock  did  not  controvert  the  fact 
that  Mr.  Matlock  had  commenced  his  suit  in  Lane 
County  on  May  8th,  but  denied  that  she  had  concealed 
herself  for  the  purpose  of  avoiding  service.  The  an- 
swer pleaded  that  the  Circuit  Court  for  Lane  County 
having  jurisdiction  of  the  premises  adjudged  that  Mrs. 
Matlock  had  concealed  herself  for  the  purpose  of  avoid- 
ing service;  that  the  facts  stated  in  the  aflSdavit  for 
publication  were  true  and  that  in  all  respects  it  was 
suflScient  to  justify  an  order  for  publication.  Attached 
to  the  answer  is  a  copy  of  the  complaint  filed  in  Lane 
County  from  which  it  appears  that  both  complaints 
were  for  a  divorce,  involving  the  status  of  the  parties, 
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and  that  the  issues  necessary  to  be  determined  in  both 
cases  were  the  same.  Mrs.  Matlock  demurred  to  this 
answer  on  the  ground  that  it  appeared  therefrom  that 
the  Multnomah  County  Court  acquired  jurisdiction  be- 
fore the  completion  of  service  in  the  Circuit  Court  for 
Lane  County.  This  demurrer  was  sustained  by  the 
court  and  the  defendant  refused  to  answer  further. 
On  September  9, 1916,  the  court  made  an  order  direct- 
ing the  defendant  to  pay  plaintiff  the  sum  of  $500  for 
plaintiff's  use  in  prosecuting  the  suit  and  the  sum  of 
$100  per  month  for  her  maintenance  pending  the  de- 
termination of  the  cause.  Defendant  appealed  to  this 
court  from  the  order  sustaining  the  demurrer  and  the 
order  allowing  suit  money  and  temporary  alimony. 

Beyebsed.    Suit  Dismissed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Martin  L.  Pipes,  Mr.  John  M.  Pipes  and  Mr. 
Lark  Bilyeu. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  James  N.  Davis,  Mr.  Thomas  Mannix  and  Mr. 
E.  A.  Burt,  with  oral  arguments  by  Mr.  Davis  and  Mr. 
Mannix. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  defendant  contends  that  the  orders  appealed 
from  are  deemed  final  and  appealable  because  they  are 
void  for  want  of  jurisdiction;  that  the  Multnomah 
court  had  no  jurisdiction  to  determine  the  status  of 
the  parties  in  a  suit  for  divorce  between  them,  because 
a  suit  for  that  purpose  and  involving  that  issue  be- 
tween the  same  parties  was  commenced  prior  thereto 
in  a  court  of  co-ordinate  jurisdiction  within  the  state, 
and  that  the  Circuit  Court  for  Multnomah  County 
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could  not  take  away  from  the  Circuit  Court  for  Lane 
County  the  power  to  proceed  to  final  decree  in  the 
cause  instituted  in  the  latter  court. 

1.  The  order  overruling  the  demurrer  and  the  order 
allowing  suit  money  and  alimony,  if  void  for  want  of 
jurisdiction  of  the  court  to  make  them,  are  final  and 
appealable:  Leering  <&  Co.  v.  Quivey,  26  Or.  556,  558 
(38  Pac.  710) ;  Therkelsen  v.  Therkelsen,  35  Or.  75,  78 
(54  Pac.  885 ,  57  Pac.  373) ;  Oregon  R.  S  N.  Co.  v.  EasU 
lack,  54  Or.  196  (102  Pac.  1011,  20  Ann.  Cas.  692) ; 
Holton  V.  Holton,  64  Or.  290  (129  Pac.  532,  48  L.  E.  A. 
(N.  S.)  779).  Counsel  for  plaintiff  contend  that  it  is 
the  fact  of  service  that  gives  the  court  jurisdiction. 
This  claim  is  made  by  virtue  of  Section  63,  L.  0.  L.  A 
suit  cannot  be  deemed  pending  until  it  has  been  techni- 
cally commenced.  In  order  to  determine  whether  an 
action  has  been  commenced  we  must  resort  to  the  rules 
to  determine  what  constitutes  the  commencement  of  an 
action.  These  rules  vary  under  the  statutory  provi- 
sions and  judicial  decisions  in  the  different  jurisdic- 
tions :  1  C.  J.,  p.  59,  §  77a.  In  this  state  an  action  is 
commenced  for  all  purposes,  except  determining  the 
running  of  the  statute  of  limitations,  by  the  filing  of 
the  complaint :  Section  51,  L.  0.  L. ;  1  Cyc.  747 ;  Coggan 
V.  Reeves,  3  Or.  275 ;  Belknap  v.  Charlton,  25  Or.  41,  48 
(34  Pac.  758) ;  Burns  v.  White  Swan  Mining  Co.,  35  Or. 
305,  311,  312  (57  Pac.  637) ;  Posson  v.  Guaranty  Loam, 
Assn.,  44  Or.  106  (74  Pac.  923) ;  Dutro  v.  Ladd,  50  Or. 
120,  123  (91  Pac.  459) ;  Kelsay  v.  Taylor,  56  Or.  13 
(107  Pac.  609).  The  provision  of  Section  51,  L.  0.  L., 
applies  to  the  commencement  of  a  suit  in  equity :  Sec- 
tion 395,  L.  0.  L.  Section  526,  L.  0.  L.,  provides  in 
part  that  an  action  or  suit  is  deemed  to  be  pending 
from  the  commencement  thereof  until  it  is  finally  de- 
termined upon  appeal  or  until  the  expiration  of  the 
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period  allowed  to  take  an  appeal.  Section  396,  L.  0.  L., 
provides  in  substance  that  in  any  sxdt  for  a  dissolution 
of  the  marriage  contract  the  same  may  be  commenced 
and  tried  in  any  court  of  this  state  in  which  either 
party  to  the  suit  resides. 

The  Lane  County  Circuit  Court  acquired  jurisdiction 
of  the  subject  matter  of  the  suit  by  the  filing  of  the 
complaint:  Belknap  v.  Charlton,  25  Or.  41,  48  (34  Pac. 
758).  Subject  matter  in  its  broadest  sense  means  the 
cause ;  the  object ;  the  thing  in  dispute.  But  in  a  legal 
sense  the  subject  matter  of  a  suit  when  reference  is 
made  to  matters  of  jurisdiction  means  the  nature  of 
the  cause  of  suit  and  the  relief  sought:  7  B.  C.  L., 
p.  1051,  §  86. 

A  decree  in  a  divorce  case  fixes  the  status  of  the 
parties  and,  with  reference  to  their  being  married  or 
single,  they  can  have  but  one  status.  The  status  is 
the  thing  about  which  the  adjudication  is  made.  A 
divorce  proceeding  then,  in  so  far  as  it  fixes  the  status 
of  the  parties,  is  a  proceeding  in  rem.  It  has  been 
so  held  in  this  state.  In  Houston  v.  Timmerman,  17 
Or.  499,  at  page  505  (21  Pac  1037,  11  Am.  St.  Bep. 
848,  4  L.  B.  A.  716),  Mr.  Justice  Lord,  speaking  for 
this  court,  said: 

**A  proceeding  in  divorce  is  partly  in  personam  and 
partly  in  rem;  and  in  so  far  as  it  is  to  affect  the  mar- 
riage status,  it  is  to  change  a  thing  independent  of  the 
parties,  and  is  a  proceeding,  not  against  the  parties 
in  personam,  but  against  their  status  in  rem.  (Am.  & 
Eng.  Ency.  of  Law,  tit.  'Divorce,'  751.)  The  matter 
upon  which  the  jurisdiction  acts  is  the  status ;  *  •  /> 

2.  The  question  for  determination  is  whether  the 
Multnomah  Circuit  Court  had  the  power  to  assume  jur- 
isdiction of  the  cause  at  a  time  when  the  defendant, 
J.  D.  Matlock,  had  in  good  faith  commenced  a  suit  in 
the  Lane  Circuit  Court  involving  the  same  subject 
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matter  by  filing  a  complaint  and  issuing  a  summons 
and  placing  the  same  in  the  hands  of  the  sheriff  of 
Multnomah  County  for  service.  In  other  words,  Could 
the  Circuit  Court  for  Multnomah  County  divest  the 
Circuit  Court  for  Lane  County  of  jurisdiction  which 
it  had  obtained  over  the  subject  matter  of  the  suit  and 
of  J.  D.  Matlock,  the  plaintiff  in  the  first  suit,  and 
prevent  that  court  from  obtaining  jurisdiction  of  the 
person  of  Mrs.  Matlock,  the  defendant  in  that  suit,  so 
as  to  enable  the  court  for  Lane  County  to  render  a  de- 
cree binding  on  the  parties,  although  the  summons  was 
first  served  in  a  suit  in  Multnomah  County  t  Accord- 
ing to  the  weight  of  authority,  and  what  seems  to  be 
the  true  rule,  such  power  did  not  reside  in  the  Mult- 
nomah County  Circuit  Court:  Wells  v.  Montcalm  Cir- 
cuit Judge,  141  Mich.  58  (104  N.  W.  318,  113  Am.  St. 
Rep.  520) ;  Farmers'  Loan  &  Trust  Co.  v.  Lake  St.  Ele- 
vated R.  R.  Co.,  177  U.  S.  51  (44  L.  Ed.  667,  20  Sup. 
Ct.  Rep.  564) ;  In  re  Talbot  (Ohio),  9  Weekly  Law  Bul- 
letin, 271;  Chicago  K.  &  W.  R.  R.  Co.  v.  Board  of  Com- 
missioners, 42  Kan.  223,  227  (21  Pac.  1071) ;  Dung  an 
V.  Superior  Court,  149  Cal.  98  (84  Pac.  767,  117  Am. 
St.  Rep.  119) ;  Oh  Chow  v.  Brockway,  21  Or.  440  (28 
Pac.  384) ;  Mound  City  Co.  v.  Castleman,  187  Fed.  921, 
925  (110  C.  C.  A.  55) ;  Heidritter  v.  Elizabeth  Oil  Cloth 
Co.,  112  U.  S.  294,  301  (28  L.  Ed.  729,  5  Sup.  Ct.  Rep. 
135) ;  Loveland'Garrett  Co.  v.  Day,  30  Ky.  Law  Rep. 
879(99S.W.924). 

It  is  a  familiar  principle  that  when  a  court  of  com- 
petent jurisdiction  acquires  jurisdiction  of  the  subject 
matter  of  a  case,  its  authority  continues  subject  only 
to  the  appellate  authority  until  the  matter  is  finally 
and  completely  disposed  of,  and  no  court  of  co-ordinate 
authority  is  at  liberty  to  interfere  with  its  action.  This 
principle  is  essential  to  the  proper  and  orderly  ad- 
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ministration  of  the  law  and  in  order  to  avoid  conflict 
in  the  rendition  of  final  decrees.  While  its  observance 
might  be  required  on  the  grounds  of  judicial  comity 
and  courtesy  it  does  not  rest  upon  such  circumstances 
exclusively,  but  is  usually  enforced  to  prevent  un- 
seemly, expensive  and  dangerous  conflicts  of  jurisdic- 
tion and  of  process.  An  essential  condition  of  the  ap- 
plication of  the  rule  as  to  priority  of  jurisdiction  is  that 
the  first  suit  shall  afford  the  defendant  in  the  second 
an  adequate  and  complete  opportunity  for  the  ad- 
judication of  his  or  her  rights.  The  suit  in  Lane 
County  afforded  Mrs.  Matlock  ample  opportunity  to 
apply  for  and  have  her  rights  adjudicated :  7  B.  C.  L., 
p.  1067,  §  105. 

Two  co-ordinate  courts  of  a  state  cannot  have  jur- 
isdiction to  determine  the  status  of  the  same  parties 
in  a  divorce  suit  at  the  same  time.  The  court  whose 
jurisdiction  first  attached  proceeds  to  a  final  deter- 
mination of  the  case  exclusive  of  any  other  court. 

The  Circuit  Court  for  Multnomah  County  was  with- 
out authority  to  make  the  order  appealed  from.  It 
follows  that  the  order  and  decree  must  be  reversed 
and  the  suit  dismissed ;  and  it  is  so  ordered. 

Bevebsed.    Suit  Dismissed. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Moobe  and 
Mb.  Justice  McCamant  concur. 
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Argued  Januarj  4,  reTexned  and  remanded  February  5,  1918. 

WAED  V.  JENSON.* 

(170  Pac.  538.) 

Fraud— ISzchange  of  Land— Measure  of  Damages. 

1.  For  false  representationB  indu&ing  an  exchange  of  land  the 
measure  of  damages  is  the  difference  between  the  market  value  of 
the  property  parted  with  by  the  person  defrauded  and  the  market 
value  of  the  property  received  by  him. 

Fraud— Actionable  Fraud — Statemonts. 

2.  As  a  general  rule^  a  false  representation  does  not  constitute 
actionable  fraud  unleee  it  relates  to  a  fact  which  is  existent  or  has 
existed. 

Fraud — Opinion. 

3.  A  mere  expression  of  an  opinion  or  a  representation  in  regard 
to  a  matter  of  estimate  or  judgment  does  not  ordinarily  amount  to 
fraud. 

Fraud— Aetionablo  Fraud. 

4.  While  a  representation  of  value,  when  standing  alone,  is  usually 
regarded  as  a  mere  opinion,  it  may,  under  special  circumstances,  be 
treated  as  representation  of  fact. 

Fraud- Exchange  of  Property — ^Bvldence  AdmlsslUs. 

5.  In  an  action  for  damages  for  fraud  in  exchange  of  land,  de- 
fendant's statement  as  to  value  of  his  place,  when  taken  in  connec- 
tion with  the  other  evidence,  held  at  least  to  present  jury  question 
whether  the  representation  was  one  of  fact. 

Fraud— Exchange  of  Proporty — ^Bfatters  Known  by  Plaintiff. 

6.  If  plaintiff  knew  that  defendant  only  had  a  contract  to  pur- 
chase 10  acre  tract,  and  that  he  had  not  given  a  mortgage  on  it,  and, 
notwithstanding  such  knowledge,  exchanged  properties,  she  cannot 
predicate  fraud  upon  any  statements  made  by  defendant  concerning 
a  mortgage. 

Fraud-Evidence— Statements  by  Defendant. 

7.  A  witness  testifying  to  a  conversation  between  plaintiff  and 
defendant  was  properly  permitted  to  state  that  defendant  told  plain- 
tiff that  the  place  he  was  trading  to  her  was  worth  $18,000,  where  it 
was  plain  that  such  statement  related  to  the  same  conversation  con- 
cerning which  plaintiff  had  already  testified. 

Brokers— KniDwledgs  of  Agent— Notice  to  PrincipaL 

8.  That  a  broker  assisting  plaintiff  in  negotiating  an  exchange 
was  also  the  agent  of  defendant  could  not  of  itself  warrant,  the  re- 

*0n  measure  of  damages  for  fraudulent  representations  in  the  sale 
or  exchange  of  real  estate,  see  notes  in  8  L.  S.  A.  (K.  8.)  804;  16 
la.  S.  A.  (K.  8.)  818.  Rbpobtie. 
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fusal   of  an   instruction  that   notice  to   the  broker   was   notice   to 
plaintiff. 

Flrand — ^Damages— Eyidence  Admlflsihle. 

9.  In  action  for  damages  for  fraudulently  inducing  an  exchange 
of  lands,  evidence  as  to  the  value  of  plaintifiTs  land  was  improperly 
excluded  where  defendant's  answer  denied  plaintiff's  allegation  of 
value  of  such  land. 

[As  to  actions  to  recover  for  false  representations,  see  notes 
in  20  Ajn.  Dec.  626;  18  Ajn.  St.  Sep.  555.] 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Habbis. 

This  is  an  action  for  damages  alleged  to  have  been 
caused  by  fraudulent  representations  inducing  the  ex- 
change of  lands.  The  plaintiff  Lottie  E.  Ward  owned, 
subject  to  a  $1,700  mortgage,  real  property  in  Portland, 
Oregon.  The  defendant,  Thomas  A.  Jenson,  was  in  the 
possession  of  14.34  acres  of  land  in  Orange  County, 
California,  but  he  owned  only  4.34  acres.  He  had  a 
contract  for  the  purchase  of  the  remaining  and  adjoin- 
ing 10  acres  for  the  price  of  $9,000,  of  which  only  $1,000 
had  been  paid.  The  complaint  alleges  that  for  the  pur- 
pose of  inducing  her  to  exchange  her  Portland  prop- 
erty for  the  Orange  County  property  the  defendant 
falsely  and  fraudulently  represented  to  her  that  he  had 
invested  $10,000  in  the  California  property;  that  it 
had  cost  him  $6,000  to  level  the  land  so  that  it  could 
be  irrigated,  to  buy  and  set  out  orange  trees  and  to  in- 
stall a  water-pipe  line ;  that  the  pumping  plant  on  the 
premises  was  of  sufficient  capacity  to  supply  water  for 
irrigating  all  the  property ;  that  from  three  to  six  hours 
was  sufficient  time  for  the  irrigation  of  all  the  tract; 
that  he  owned  the  10-acre  tract ;  that  the  whole  prop- 
erty .was  of  the  value  of  $18,000 ;  that  he  had  a  mort- 
gage to  secure  the  loan  of  $8,000  on  the  10-acre  tract 
and  that  plaintiff  could  judge  of  the  value  of  that  tract 
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by  the  fact  that  there  was  a  mortgage  on  it  to  secure 
a  loan  of  $8,000 ;  and  that  the  Orange  County  property 
contained  15  acres.  The  pleading  points  out  the  par- 
ticulars wherein  it  is  claimed  that  the  alleged  repre- 
sentations were  false.  It  is  alleged  that  the  defendant 
only  had  $3,291  invested  in  the  premises ;  that  the  total 
expenditure  made  by  the  defendant  for  trees  and  a 
pipe-line  and  for  leveling  the  4.34  acre  tract  was  $141, 
while  the  lO-acre  tract  had  already  been  leveled  and 
planted  to  trees  when  the  defendant  contracted  to  pur- 
chase it ;  that  the  pumping  plant  was  not  of  sufficient 
capacity  to  supply  water  for  irrigation ;  that  it  required 
from  ten  to  eleven  hours  at  a  cost  of  $1  an  hour  to  irri- 
gate the  property ;  that  the  two  tracts  were  not  worth  to 
exceed  $12,000  '^including  encumbrances";  that  the  de- 
fendant did  not  own  the  lO-acre  tract,  '  *  and  there  was 
no  mortgage  to  secure  a  loan  of  $8,000  on  said  10-acre 
tract,  and  said  $8,000  mortgage  did  not  indicate  the 
value  of  said  tract, ' '  but  that  defendant  had  purchased 
the  10-acre  tract  on  a  contract  for  $9,000  and  had  paid 
$1,000,  leaving  a  balance  of  $8,000  due  on  the  contract ; 
and  that  the  two  tracts  contained  only  14.34  acres  of 
land. 

The  plaintiff  alleges  that  she  believed  the  representa- 
tions of  the  defendant  to  be  true  and  that,  relying  on 
them,  she  exchanged  her  Portland  property  for  the 
California  property,  to  her  damage.  A  trial  by  jury 
resulted  in  a  verdict  for  the  plaintiff  and  the  defendant 
appealed  from  the  consequent  judgment. 

Reversed  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  names  of  Mr. 
Hamilton  R,  Johnstone,  Mr.  George  R.  Alexander  and 
Messrs.  Benson  <&  Benson,  with  an  oral  argument  by 
Mr.  Johnstone. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Otto  J.  Kraemer  and  Messrs.  Chamberlain, 
Thomas  <&  Humphreys,  with  an  oral  argunoient  by  Mr. 
Kraemer. 

Mb,  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  The  court  instructed  the  jury  that: 

*  *  The  measure  of  damages  in  this  case  is  the  differ- 
ence between  the  value  of  the  land  as  it  would  have 
been  if  it  was  as  represented,  and  the  actual  market 
value;  in  other  words:  the  value  which  Mr.  Jenson 
represented  was  the  true  value  and  its  actual  value, 
which  you  find  is  the  market  value.'* 

This  instruction  was  erroneous.  It  is  settled  in  this 
state  that  in  an  action  to  recover  damages  for  false 
representations  inducing  an  exchange  of  property  the 
measure  of  damages  is  the  difference  between  the  mar- 
ket value  of  the  property  parted  with  by  the  person  de- 
frauded and  the  market  value  of  the  property  received 
by  him:  Salisbury  v.  Goddard,  79  Or.  593,  600  (156 
Pac.  261) ;  Purdy  v.  Underwood,  ante,  p.  56  (169  Pac. 
536).  See,  also:  Van  de  Wiele  v.  Garbade,  60  Or.  585, 
591  (120  Pac.  752) ;  Caples  v.  Morgan,  81  Or.  692,  706 
(160  Pac.  1154);  Smith  v.  Bolles,  132  U.  S.  125  (33 
L.  Ed.  279, 10  Sup.  Ct.  Rep.  39) ;  Sigafus  v.  Porter,  179 
U.  S.  116  (45  L.  Ed.  113,  21  Sup.  Ct.  Rep.  34) ;  George 
V.  Hesse,  100  Tex.  44  (93  S.  W.  107, 123  Am.  St.  Rep. 
772, 15  Ann.  Gas.  456,  8  L.  R.  A.  (N.  S.)  804) ;  Robert- 
son  V.  Frey,  72  Or.  599  (144  Pac.  128) ;  Barbour  v. 
Flick,  126  Cal.  628  (59  Pac.  122) ;  12  R.  C.  L.  455. 

When  testifying  as  a  witness  the  plaintiff  was  asked : 
**Was  anything  said  about  the  value  of  the  property 
there?"  and  over  the  objection  of  the  defendant  she 
was  permitted  to  answer:  ''He  said  his  place  was 
worth  eighteen  thousand  dollars,  and  he  had  ten  thou- 
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sand  dollars  invested  in  it  and  there  was  a  mortgage 
of  eight  thousand  dollars  against  it.  ^  ^  It  is  contended 
[that  this  answer  was  prejudicial  error  because  the 
statement  attributed  to  the  defendant  was  only  an  ex- 
pression of  his  opinion  of  the  value  of  the  property 
and  hence  did  not  amount  to  fraud.  The  force  and 
effect  of  the  answer  of  the  witness  may  be  better  un- 
derstood if  a  brief  statement  is  made  of  some  of  the 
testimony  given  by  her  both  before  and  after  the  an- 
swer in  question.  She  explained  to  the  jury  that  she 
valued  her  property  in  Portland  at  $10,000  and  that 
after  deducting  $1,700,  the  amount  of  a  mortgage,  its 
net  value  to  her  was  $8,300 ;  she  testified  that  the  de- 
fendant told  her  that  he  valued  his  property  at  $18,000 
and  that  after  deducting  the  $8,000  mortgage  on  his 
property  **  there  would  be  a  cash  difference  coming  to 
him  ^ ' ;  that  she  told  him  that  she  had  no  money  to  pay 
a  cash  difference  and  that  thereupon  he  stated  that  he 
would  trade  even  if  she  would  pay  his  agent 's  commis- 
sion but  that  he  was  giving  her  *  *  two  thousand  dollars 
the  best  of  the  deal  and  this  was  on  account  of  his 
wife's  poor  health  that  he  had  to  make  the  change.** 
The  plaintiff  also  testified  that  the  defendant  told  her 

*'that  he  bought  the  ten  acres  for  nine  thousand  dol- 
lars, but  his  reason  for  buying  that  was  because  it  had 
the  buildings  and  pumping  plant  on,  and  it  had  cost 
him  six  thousand  dollars  to  level  off  the  land  so  the 
water  would  flow  for  irrigation  and  to  buy  the  trees 
at  sixty-five  cents  a  tree  and  set  them  out,  and  that 
he  had  ten  thousand  dollars  invested  in  the  property; 
and,  I  thought  that  if  he  had  paid  nine  thousand  dol- 
lars for  ten  acres  that  it  was  worth  his  price ;  if  it  had 
cost  him  six  thousand  dollars  to  level  it  off  and  buy 
the  trees  and  set  them  out.'* 

The  witness  was  also  asked  the  following  question: 
**Was  there  anything  said  about  any  connection  be- 
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tween  the  value  of  the  property  and  the  mortgage?'^ 
and  she  answered:  **Yes.  He  said  you  can  judge  as 
to  the  value  of  the  property  by  the  mortgage  there  is 
on  it/'  There  were  between  eleven  and  twelve  hun- 
dred trees  on  the  two  tracts  and  according  to  the  testi- 
mony of  the  plaintiff:  **Mr.  Jenson  told  me  that  this 
was  preferred  stock  and  that  they  were  selling  it  at 
seventy-five  cents  a  tree,  but  he  bought  them  at  sixty- 
five  cents.*'  The  plaintiff  further  explained  that  she 
understood  that  the  defendant  had  expended  the  $6,000 
**for  buying  trees,  and  labor  in  setting  them  out  and 
leveling  off  the  land,  and  the  pipe  line/' 

2-5.  As  a  general  rule,  a  false  representation  does 
not  constitute  actionable  fraud  unless  it  relates  to  a 
fact  which  is  existent  or  has  existed  in  the  past;  and 
therefore  the  mere  expression  of  an  opinion  or  a  repre- 
sentation in  regard  to  a  matter  of  estimate  or  judgment 
does  not  ordinarily  amount  to  fraud :  12  R.  C.  L.,  p.  244, 
§  14.  A  representation  of  value,  when  standing  alone, 
is  usually  regarded  as  a  mere  opinion  because  it  largely 
involves  a  matter  of  judgment  and  estimation  about 
which  persons  may  differ ;  and  yet  it  may  under  special 
circumstances  be  treated  as  a  representation  of  a  fact : 
2  Pom.  Eq.  Jur,,  §  878.  However,  in  the  instant  case 
the  representation  that  the  property  was  worth  $18,000 
does  not  stand  alone  and  by  itself  but  it  is  coupled 
with  other  statements  made  in  support  of  the  represen- 
tation of  value.    In  20  Cyc.  18,  the  rule  is  stated  thus : 

''An  expression  of  opinion  may  be  so  blended  with 
statements  of  fact  as  to  become  itself  a  statement  of 
fact.  Where  one  of  the  parties  has  superior  knowl- 
edge on  the  subject  his  expression  of  an  opinion  which 
he  knows  he  does  not  entertain  because  it  is  contrary  to 
the  facts  may  be  actionable  if  made  for  the  purpose 
of  inducing  another  to  act  upon  it,  which  .he  does  to 
his  injury/' 
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plaint  was  filed  in  the  Circuit  Court  for  Multnomah 
County  on  June  27,  1916.  Personal  service  was  had 
on  the  defendant  in  Lane  County  June  28,  1916.  Mr. 
Matlock,  the  defendant,  appeared  specially  and  moved 
to  dismiss  the  suit  on  the  ground  that  the  court  did 
not  have  jurisdiction  of  the  cause ;  and  supported  his 
motion  by  aflBdavit.  Upon  the  motion  being  overruled 
he  filed  an  answer  challenging  the  jurisdiction  of  the 
court;  to  proceed  with  the  cause,  alleging  in  detail  the 
same  facts  as  set  forth  in  the  affidavit  to  the  effect 
that  prior  to  the  institution  of  the  present  suit  he  had 
filed  a  suit  for  divorce  against  Mrs.  Matlock  in  the 
Circuit  Court  for  Lane  County  on  May  8,  1916;  that 
summons  was  issued  and  on  the  next  day  was  placed 
in  the  hands  of  the  sheriff  of  Multnomah  County  for 
service ;  that  Mrs.  Matlock  could  not  be  served  in  either 
Lane  or  Multnomah  counties;  that  on  June  27,  1916, 
he  filed  an  affidavit  for  publication  of  sunmions;  that 
on  July  3d  of  the  same  year  the  Circuit  Court  for  Lane 
County  granted  an  order  of  publication  on  the  ground 
that  the  defendant  was  concealing  herself  within  the 
state  for  the  purpose  of  avoiding  service.  As  shown 
by  affidavit  Mrs.  Matlock  did  not  controvert  the  fact 
that  Mr.  Matlock  had  commenced  his  suit  in  Lane 
County  on  May  8th,  but  denied  that  she  had  concealed 
herself  for  the  purpose  of  avoiding  service.  The  an- 
swer pleaded  that  the  Circuit  Court  for  Lane  County 
having  jurisdiction  of  the  premises  adjudged  that  Mrs. 
Matlock  had  concealed  herself  for  the  purpose  of  avoid- 
ing service;  that  the  facts  stated  in  the  affidavit  for 
publication  were  true  and  that  in  all  respects  it  was 
sufficient  to  justify  an  order  for  publication.  Attached 
to  the  answer  is  a  copy  of  the  complaint  filed  in  Lane 
County  from  which  it  appears  that  both  complaints 
were  for  a  divorce,  involving  the  status  of  the  parties, 
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and  that  the  issues  necessary  to  be  determined  in  both 
cases  were  the  same.  Mrs.  Matlock  demurred  to  this 
answer  on  the  ground  that  it  appeared  therefrom  that 
the  Multnomah  County  Court  acquired  jurisdiction  be- 
fore the  completion  of  service  in  the  Circuit  Court  for 
Lane  County.  This  demurrer  was  sustained  by  the 
court  and  the  defendant  refused  to  answer  further. 
On  September  9, 1916,  the  court  made  an  order  direct- 
ing the  defendant  to  pay  plaintiff  the  sum  of  $500  for 
plaintiff's  use  in  prosecuting  the  suit  and  the  sum  of 
$100  per  month  for  her  maintenance  pending  the  de- 
termination of  the  cause.  Defendant  appealed  to  this 
court  from  the  order  sustaining  the  demurrer  and  the 
order  allowing  suit  money  and  temporary  alimony. 

Beyebsed.    Surr  Dismissed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr,  Martin  L.  Pipes,  Mr.  John  M.  Pipes  and  Mr. 
Lark  Bilyeu. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  James  N.  Davis,  Mr.  Thomas  Mannix  and  Mr. 
E.  A.  Burt,  with  oral  arguments  by  Mr.  Davis  and  Mr. 
Mannix. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  defendant  contends  that  the  orders  appealed 
from  are  deemed  final  and  appealable  because  they  are 
void  for  want  of  jurisdiction;  that  the  Multnomah 
court  had  no  jurisdiction  to  determine  the  status  of 
the  parties  in  a  suit  for  divorce  between  them,  because 
a  suit  for  that  purpose  and  involving  that  issue  be- 
tween the  same  parties  was  commenced  prior  thereto 
in  a  court  of  co-ordinate  jurisdiction  within  the  state, 
and  that  the  Circuit  Court  for  Multnomah  County 
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had  already  testified.    The  testimony  of  this  witness 
was  competent. 

8.  A  real  estate  broker  assisted  the  plaintiff  in  nego- 
tiating the  exchange  of  properties.  The  defendant  re- 
quested the  court  to  instruct  the  jury  that  notice  to 
the  broker  was  notice  to  the  plaintiff.  The  court  re- 
fused to  give  the  requested  instruction.  The  plaintiff 
claims  that  the  court  was  warranted  in  refusing  the  in- 
struction upon  the  theory  that  the  broker  was  also  the 
agent  of  the  defendant.  If  there  was  an  entire  lack 
of  evidence  to  show  that  the  broker  had  knowledge  of 
the  things  complained  of  it  was  proper  to  refuse  the 
requested  instruction;  but  the  fact  that  a  double 
agency  existed,  if  it  did  exist,  would  not  of  itself  under 
all  circumstances  warrant  a  refusal  to  instruct  the  jury 
that  notice  to  the  broker  is  notice  to  one  of  the  prin- 
cipals.    The  rule  is  stated  in  2  C.  J.,  872,  thus : 

**  Notice  to  an  agent,  who,  with  their  knowledge  and 
consent,  represents  both  parties  to  a  transaction,  is 
notice  to  either  of  them  to  whom  it  would  be  notice  if 
the  agent  represented  him  alone,  and  if  each  would  be 
charged  the  notice  to  the  agent  is  notice  to  both.  Thus 
where  a  principal  knows  that  his  agent  is  also  acting 
as  agent  for  the  party  adversely  interested  in  the 
transaction,  and  yet  consents  to  let  him  act  as  his 
agent,  the  principal  is  estopped  from  denying  notice 
and  knowledge  which  the  agent  has  during  the  negotia- 
tions. If,  however,  either  party  does  not  know  that 
the  agent  is  acting  for  the  other,  the  agent's  knowledge 
will  not  affect  the  one  who  is  ignorant  tiiereof.'' 

See,  also :  9  C.  J.,  p.  673,  §  150 ;  2  Mechem  on  Agency 
(2  ed.),§§  1837-1839. 

9.  The  court  refused  to  permit  the  defendant  to  offer 
evidence  of  the  value  of  the  Oregon  property.  The 
complaint  alleges  that  the  parties  agreed  that  the  value 
of  the  Oregon  property,  exclusive  of  the  mortgage,  was 
$8,300;  but  the  answer  specifically  denies  this  allega- 
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tion.  Since  the  measure  of  damages  is  the  difference 
between  the  market  value  of  the  property  parted  with 
and  the  market  value  of  the  property  received  it  was 
necessary  to  ascertain  the  value  of  the  Portland  prop- 
erty. The  parties  had  the  right,  if  they  wished,  to 
agree  upon  the  market  value  of  the  property.  The 
plaintiff  says  they  did  agree  while  the  defendant  says 
they  did  not  agree.  The  defendant  had  a  right  not 
only  to  offer  evidence  for  the  purpose  of  showing  that 
they  did  not  agree  but  he  also  had  a  right  to  offer  evi- 
dence in  support  of  his  contention  that  no  damage  re- 
sulted to  the  plaintiff  and  to  do  this  he  must  of  neces- 
sity be  permitted  to  offer  evidence  of  the  value  of  the 
Portland  property.  If  the  parties  did  not  agree  upon 
the  Value  of  the  Portland  property  the  jury  would  be 
obliged  to  ascertain  its  market  value:  Rockefeller  v. 
Merritt,  76  Fed.  909  (22  C.  C.  A.  608,  35  L.  R.  A.  663). 
For  the  reasons  already  stated  the  judgment  is  re- 
versed and  the  cause  is  remanded  for  a  new  trial,  with 
directions  to  the  trial  court  to  permit  the  plaintiff  to 
amend  her  complaint  if  she  desires. 

Bbvebsed  and  Remanded. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Benson 
and  Mb.  Justice  Bubnett  concur. 
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Motion  to  dismisB  appeal  denied  November  21,  1916. 
Argaed  on  the  merits  January   17,  affirmed  January  29,   rehearing 

denied  February  13,  1918. 

MEEIDIANAL  COMPANY  v.  BOURNE. 

(160  Pac.  1151;  170  Pac.  521.) 

Appeal  and  Error— ProceedlngB  to  Traxuifer  Caiua — ^Notice  of  Ap- 
peal— ^Identiilcation  of  Judgment. 

1.  A  notice  of  appeal  describing  the  judgment  appealed  from  by 
reference  to  the  title  and  date  of  entry,  if  insufficient  to  identify  the 
judgment,  may  be  read  in  connection  with  the  undertaking  on  appeal, 
including  in  its  description  of  the  judgment  the  statement  of  the 
amount  for  which  it  is  entered,  and^  when  so  read,  sufficiently  identi- 
fies the  decision  to  confer  jurisdiction  on  the  Supreme  Court  by  the 
filing  of  the  transcript. 

ON  THE  MERITS. 

Appeal  and  Error — Scope  of  Review — ^Absence  of  Bin  of  Ezceptiona. 

2.  Absence  of  bill  of  exceptions  precludes  consideration  of  the 
testimony  and  of  rulings  on  the  admission  or  rejection  of  evidence, 
and  the  court  can  consider  only  whether  the  complaint  shows  a  cause 
of  action  and  the  findings  justify  the  judgment. 

Appeal  and  Error— <8cope  of  Review— Absence  of  BUI  of  BzceptloiiB. 

3.  In  the  absence  of  bill  of  exceptions,  the  court  cannot  consider 
depositions  accompanying  the  transcript. 

From  Columbia :  James  A.  Eakin,  Judge. 

Action  by  the  Meridianal  Company  against  J.  Ken- 
yon  Bourne,  to  recover  the  amount  due  upon  a  promis- 
sory note.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appealed.  Respondent  files  motion  to  dis- 
miss appeal.    Motion  denied. 

Mr.  Robert  G.  Wright,  for  the  motion. 

Mr.  Clyde  Richardson,  contra. 

Opinion  by  Mb.  Chief  Justice  Moobe. 

1.  This  is  a  motion  to  dismiss  an  appeal  on  the 
ground  that  the  written  notice  thereof  does  not  suffi- 
ciently identify  the  judgment  attempted  to  be  reviewed. 
Omitting  the  immaterial  parts  of  the  notice,  it  reads : 
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**You  and  each  of  you  are  hereby  notified  that  the 
defendant  J.  Kenyon  Bourne,  in  the  above-entitled  ac- 
tion, hereby  appeals  to  the  Supreme  Court  of  the  State 
of  Oregon,  from  all  that  certain  judgment  rendered 
and  entered  in  the  above-entitled  court  and  cause  on 
the  seventeenth  day  of  June,  1916,  which  said  judg- 
ment was  in  favor  of  the  plaintiff  and  against  the  de- 
fendant. ' ' 

If  it  be  assumed  that  this  notice  is  inadequate  under 
the  rule  announced  in  this  court  {Crawford  v.  Wist, 
26  Or.  596  (39  Pac.  218) ;  Hamilton  v.  Butler,  33  Or. 
370  (54  Pac.  200) ;  Duffy  v.  McMahon,  30  Or.  306  (47 
Pac.  787),  the  undertaking  on  appeal  may  be  read  in 
connection  with  the  notice  for  the  purpose  of  identify- 
ing the  judgment  or  decree  complained  of  {Salem  Trac- 
tion Co.  V.  Anson,  41  Or.  562  (67  Pac.  1015,  69  Pac. 
675) ;  Ready  v.  United  Rys.  Co.,  57  Or.  325  (100  Pac. 
658, 108  Pac.  197) ;  MacMahon  v.  Hull,  63  Or.  133  (119 
Pac.  348,  124  Pac.  474,  126  Pac.  3) ;  Holton  v.  Holton, 
64  Or.  290  (129  Pac.  532,  48  L.  E.  A.  (N.  S.)  779). 

The  material  part  of  the  undertaking  on  appeal  here- 
in reads : 

**  Whereas,  the  defendant  in  the  above-entitled  ac- 
tion appeals  to  the  Supreme  Court  of  the  State  of 
Oregon  from  a  judgment  made  and  entered  against  de- 
fendant in  said  action  in  the  said  Circuit  Court,  in  favor 
of  the  plaintiff  in  the  said  action  and  against  the  de- 
fendant on  the  seventeenth  day  of  June,  A.  D.  1916, 
for  $1,000,  and  $120  attorney  *s  lees,  and  disbursements 
of  $26.65. '^ 

This  description  of  the  judgment  sufficiently  identi- 
fies the  decision  to  be  reviewed,  and,  when  read  in  con- 
nection with  the  notice  of  appeal,  shows  that  jurisdic- 
tion of  the  cause  was  conferred  upon  this  court  by  the 
filing  of  the  transcript. 

The  motion  is  denied.  Motion  Denied. 
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Affirmed  January  29,  1918. 

On  the  Merits. 

(170  Pac.  521.) 

Department  1.  Statement  by  Mb.  Chief  Justicb 
McBbide. 

This  was  an  action  upon  a  promissory  note.  The 
answer  admitted  the  execution  of  the  note  but  alleged 
failure  of  consideration  and  fraud,  and  also  pleaded 
certain  counterclaims.  The  case  was  tried  without  a 
jury  and  there  were  findings  and  a  judgment  in  favor 
of  plaintiff,  from  which  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Clyde  Richardson, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Robert  G.  Wright. 

Opinion  by  Mb.  Chief  Justice  McBridb. 

2.  There  is  no  bill  of  exceptions  and  we  are  therefore 
precluded  from  considering  the  testimony  and  rulings 
of  the  court  relating  to  the  admission  or  rejection  of 
evidence.  The  only  questions  which  we  can  consider 
are  whether  the  complaint  states  facts  suflScient  to  con- 
stitute a  cause  of  action,  and  whether  the  findings  are 
sufficient  to  justify  the  judgment  rendered :  Jeffery  v. 
Smith,  63  Or.  514  (128  Pac.  822) ;  Miller  v.  Head  Camp, 
45  Or.  192  (77  Pac.  83) ;  Frazier  v.  Cottrell,  82  Or.  614 
(162  Pac.  834). 

The  complaint  is  in  the  usual  form  and  its  substan- 
tial allegations  are  admitted  in  the  answer,  that  is  to 
say:  defendant  admits  the  execution  of  the  note  for 
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value,  the  transfer  of  it  to  plaintiff  after  maturity,  but 
denies  that  it  has  not  been  paid,  making  however  no 
affirmative  plea  of  payment.  The  attempted  defenses 
are,  that  on  June  15,  1913,  defendant  made  J.  E.  B. 
Bourne,  plaintiff's  assignor,  his  agent  to  secure  the  sat- 
isfaction of  a  mortgage  held  by  parties  in  England 
against  property  owned  by  defendant  in  the  State  of 
Oregon,  and  also  for  the  purpose  of  pledging  by  mort- 
gage certain  property  in  England  held  jointly  by  said 
J.  E.  B.  Bourne  and  defendant ;  that  by  virtue  of  such 
agency  J.  E.  B.  Bourne  procured  from  Alfred  W.  Dando 
a  joint  loan  of  $5,000  for  the  use  and  benefit  of  himself 
and  defendant ;  that  in  October,  1913,  by  reason  of  false 
representations  by  J.  E.  B.  Bourne  to  defendant  that  he 
had  borrowed  no  money  on  defendant 's  account  on  said 
joint  property,  defendant  was  induced  to  make  and  de- 
liver the  note  mentioned  to  J.  E.  B.  Bourne  for  the  pay- 
ment of  a  mortgage  satisfaction  on  property  owned  by 
defendant,  and  that  at  the  time  of  the  execution  and 
delivery  of  said  note  J.  E.  B.  Bourne  had  in  his  posses- 
sion $2,500  of  money  belonging  to  defendant,  and  there 
was  no  consideration  therefor.  That  prior  to  the  as- 
signment of  the  note  J.  E.  B.  Bourne  caused  to  be 
charged  up  against  defendant  the  sum  of  $34.50  on  ac- 
count of  fees  to  A.  Morton,  a  solicitor,  on  account  of 
said  mortgage  loan  and  said  sum  has  been  paid  Morton 
by  defendant. 

3.  There  was  also  a  setoff  in  the  amount  of  $251.90 
pleaded  on  account  of  a  half  interest  in  certain  moneys 
secured  by  J.  E.  B.  Bourne  for  the  joint  use  of  himself 
and  defendant.  It  appears  from  the  findings  that 
there  were  offered  the  depositions  and  testimony  of  cer- 
tain witnesses  to  support  defendant's  contentions,  but 
that  plaintiff  objected  to  the  admission  thereof  because 
neither  of  the  alleged  separate  defenses  stated  facts 
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sufficient  to  constitute  a  defense  to  the  action,  and  plain- 
tiff specifically  objected  to  each  interrogatory  and  an- 
swer of  the  witnesses  upon  the  ground  in  each  instance 
that  such  questions  and  answers  were  immaterial  and 
irrelevant  and  that  the  scope  of  each  interrogatory  and 
its  answer  was  not  within  any  issue  made  by  the  plead- 
ings and  neither  the  interrogatory  nor  its  answer  in  all 
cases  was  directed  to  or  in  support  of  any  issue  in  the 
pleadings.  The  court  allowed  each  of  said  objections 
specifically,  and  also  an  exception  to  its  ruling.  Waiv- 
ing the  question  as  to  the  sufficiency  of  the  separate  de- 
fenses we  do  not  have  before  us  in  any  manner  author- 
ized by  law  the  depositions  and  testimony  excluded  by 
the  ruling  of  the  court.  Conceding  for  the  purposes  of 
this  discussion  the  sufficiency  of  the  defenses,  we  have 
no  means  of  ascertaining  whether  the  evidence  offered 
tended  in  any  way  to  support  the  allegations  of  the  an- 
swer. We  have  held  over  and  over  again  that  the  only 
method  by  which  testimony  offered  and  rejected  can  be 
brought  into  this  court  is  by  incorporating  it  in  a  bill 
of  exceptions:  Lewis  v.  Clark,  66  Or.  461  (134  Pac. 
1194). 

It  is  true  that  certain  depositions  accompany  the 
transcript  but  in  the  absence  of  a  bill  of  exceptions  we 
have  no  more  authority  to  consider  these  than  we  would 
have  to  call  the  circuit  judge  before  us  and  inquire  of 
him  concerning  the  testimony  offered  at  the  trial.  The 
findings  are  sufficient  to  uphold  the  judgment  which  is 
therefore  affirmed.      Affirmed.    Rbhbarinq  Denied. 

Mr.  Justice  Burnett,  Mb.  Justice  Benson  and  Mb. 
Justice  Harris  concur. 
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MUEPHY  V.  BJELIK 

(169  Pac.  520;  170  Pac.  723.) 

Qnletiiig  Tltle^Title  of  Plaintiff— Necessity  of  Title. 

1.  In  a  suit  by  one  claiming  under  a  sheriff's  deed  to  remove 
clouds  from  his  title,  where  defendants  pleaded -the  judgment  under 
which  the  sale  was  made  and  did  not  allege  that  it  was  a  nullity  or 
that  the  sheriff's  sale  was  void,  but,  on  the  contrary,  relied  thereon 
claiming  that  the  transaction  whereby  plaintiff  acquired  title  was  a 
redemption  from  that  judgment,  but  plaintiff,  instead  of  relying  on 
the  pleadings,  offered  the  entire  record  from  the  commencement  of 
the  action  to  the  execution  and  delivery  of  the  sheriff's  deed,  he  was 
not  entitled  to  a  decree  establishing  his  title  if  the  sheriff's  deed 
was  thereby  shown  to  be  void,  since,  having  chosen  to  offer  evidence 
of  his  alleged  title,  he  must  rely  upon  the  strength  of  his  own  title. 

Sqnity — Pleadings— AdmiasiODB — OoncluslveiaeaB  Against  Ooparty. 

2.  An  admission  in  the  answer  of  one  defendant  ia  not  conclusive 
upon  other  defendants. 

Quieting  Title— Eyidence—Bnrden  of  Proof. 

3.  Where,  in  a  suit  to  remove  clouds,  plaintiff  claims  to  own  the 
land  and  each  of  the  defendants  claim  to  have  a  lien  thereon,  each 
party  has  the  burden  of  proving  his  claim. 

Oamlsliment — ^Blght  to  Judgment  on  Oaxnishee's  Answer. 

4.  Under  Section  295  et  seq.,  L.  O.  L.,  relating  to  attachment  and 
garnishment  and  providing  that  the  garnishee  shall  furnish  a  certifi- 
cate of  property  belonging  to  the  defendant  or  the  amount  of  any 
debt  owing  to  the  defendant,  that  if  he  refuses  to  give  a  certificate, 
or  gives  one  unsatisfactory  to  plaintiff,  he  may  be  required  to  appear 
for  examination,  that  the  issues  between  the  plaintiff  and  the  gar- 
nishee shall  be  tried  as  ordinary  issues  of  fact,  that  if  the  garnishee 
fails  to  answer  the  court  or  judge  may  compel  him  to  do  so  or  plain- 
tiff may  have  judgment  for  want  of  such  answer,  and  that,  if  it 
appears  from  the  answer  or  is  found  upon  the  trial  that  the  garnishee 
had  property  of  defendants  beyond  that  admitted  in  the  certificate 
or  in  any  amount  if  a  certificate  was  refused,  judgment  may  be  given 
against  the  garnishee  for  the  value  thereof  in  money,  a  judgment 
against  the  garnishee  is  only  authorized  when  he  refuses  to  answer 
or  when  his  answer  is  unsatisfactory  to  plaintiff,  and,  where  he  an- 
swers by  admitting  an  indebtedness  and  plaintiff  is  satisfied  with 
such  answer,  a  money  judgment  against  the  garnishee  is  a  nullity 
and  gives  plaintiff  no  right  which  he  would  not  have  without  such 
judgment. 

Gamlshmeait  —  Execution  —  Enforcement  —  Judgment    Against    Oar- 
ni^ee. 

5.  Under  Section  308,  L.  O.  L.,  providing  that  if  judgment  is 
recovered  by  plaintiff,  and  it  shall  appear  that  property  has  been 
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attached,  the  court  shall  order  it  sold  to  Batisfj  plaintiff's  demands, 
and  that  if  execution  issue  thereon  the  sheriff  shall  apply  the  at- 
tached property  or  the  proceeds  thereof  upon  the  execution,  and 
Sections  233  and  234,  relating  to  the  manner  of  executing  a  writ  of 
execution  and  providing  that,  in  the  case  of  property  in  the  posses- 
sion of  or  owing  from  any  garnishee,  if  it  appear  from  the  garnishee's 
certificate  that  he  is  owing  a  debt  then  due,  and  if  such  debt  is  not 
paid  by  the  garnishee  to  the  sheriff  on  demand,  he  shall  levy  on  the 
property  of  the  garnishee  as  if  the  execution  was  against  the  gar- 
nishee's property,  but  that  if  such  debt  be  not  then  due  the  sheriff 
shall  sell  the  same  as  other  property,  the  sale  of  a  debt  which  has 
matured  and  is  due  is  not  contemplated,  and  an  order  directing  the 
sheriff  to  sell  a  debt  due  from  the  garnishee  would  be  a  nullity. 

Attacliment — ^Necessity  of  Compliance  With  Statute. 

6.  Attachment  proceedings  are  statutory,  and  the  substantial  re- 
quirements of  the  statute  must  be  complied  with. 

Oarnlshment— Nature  of  Bight  Acquired  by  Plaintiff. 

7.  Garnishment  does  not  create  a  lien  in  favor  of  plaintiff  upon 
any  money  in  the  hands  of  the  garnishee,  nor  upon  any  property 
owned  by  it,  but  gives  rise  to  a  contingent  personal  liability  to  re- 
spond to  any  judgment  that  may  afterward  be  recovered  by  plaintiff 
against  the  garnishee's  creditors. 

Gamlslunent— Nature  of  Bight  Acquired  by  PUintlff. 

8.  When  plaintiff,  in  an  action  in  which  a  garnishee  files  an  an- 
swer satisfactory  to  plaintiff,  secures  a  judgment,  it  does  not  create 
a  lien  upon  any  property  of  the  garnishee,  as  the  only  judgment  to 
which  he  is  entitled  is  a  judgment  against  the  defendants  in  the 
action. 

[As  to  garnishment  as  satisfaction  of  the  principal  debt,  see 
note  in  77  Am.  St  Bep.  542.] 

aamiflhment  —  Execution  —  Enforcement  —  Judgment    Against    Gar- 
nishee. 

9.  Under  Section  234,  L.  O.  L.,  providing  that,  if  it  appear  from 
the  certificate  of  a  garnishee  that  he  is  owing  a  debt  to  the  judgment 
debtor  then  due  if  such  debt  is  not  paid  to  the.  sheriff  on  demand 
he  shall  levy  on  the  garnishee's  property,  a  demand  on  the  garnishee 
for  payment  is  jurisdictional  and  mandatory,  and  not  merely  direc- 
tory, and  a  sale  without  such  demand  is  void,  as  a  levy  upon  and  a 
sale  of  property  of  a  garnishee  under  such  circumstances  is  a  pure 
proceeding  in  invitumj  and  the  requirements  of  the  statute  ought  to 
be  strictly  followed. 

PETITION    FOR    REHEABING. 

Oamlshment — Execution — ^Levy  on  Property  of  Garnishee. 

10.  Under  Section  234,  L.  O.  L.,  as  to  execution  against  property 
in  possession  of  a  garnishee,  if  it  appears  from  the  certificate  of  the 
garnished  third  person  that  he  is  owing  a  matured  debt  to  the  judg- 
ment debtor  in  the  action,  the  sheriff  who  is  armed  with  writ  of 
execution  against  the  property  of  the  judgment  debtor,  if  such  debt 
is  not  paid  on  demand,  must  levy  on  the  property  of  the  garnished 
third  person  as  if  the  execution  was  against  his  property. 
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OamlBlimdnt — Jmisdiction  Authoriztng  Entry  of  Judgment  Against 
Oarniahee. 

11.  Though  by  Section  301,  L.  O.  L.,  a  garnished  third  person, 
from  the  time  of  service  of  a  copy  of  the  writ  and  notic^  is  liable 
to  plaintiff  until  the  attachment  be  discharged  or  judgment  satisfied, 
such  service  of  writ  and  notice  does  not  confer  jurisdiction  over  the 
person  of  a  garnishee  so  as  to  authorize  entry  of  judgment  against 
such  garnishee,  as  the  order  prescribed  in  Section  303  must  be  ob- 
tained and  served  before  the  court  acquires  jurisdiction  to  render 
judgment  against  a  garnishee  who  either  refuses  to  ^ive  a  certifi- 
cate that  he  owes  a  matured  debt  or  gives  an  unsatisfactory  certifi- 
cate. 

Gamlahment— Judgment  Against  Oamislied. 

12.  Section  983,  L.  O.  L.,  aa  to  the  means  to  be  used  by  the  court 
to  execute  its  powers,  does  not  authorize  judgment  against  a  gar- 
nishee which  has  given  a  certificate  of  indebtedness,  as  it  applies 
only  where  jurisdiction  is  conferred  otherwise  on  a  court  or  judicial 
officer,  and  cannot  itself  be  the  source  of  jurisdiction. 

Oamishment — ^Levy  of  Execution  on  Gamlshee's  Property — ^Demand. 

13.  If  there  is  no  authority  for  judgment  against  a  garnished  per- 
son who  has  given  a  certificate  of  indebtedness,  the  demand  on  him 
prescribed  by  Section  234,  L.  O.  L.,  is  an  indispensable  prerequisite 
to  satisfaction  of  an  execution  against  the  judgment  debtor's  prop- 
erty from  that  of  the  garnishee. 

Courts — Olxcuit  Courta — ^Presumption  of  Jurisdiction. 

14.  The  Circuit  Court  being  a  Superior  Court  of  record,  when  it 
produces  a  judgment  relating  to  a  matter  within  the  general  scope 
of  its  powers,  such  judgment  generally  proves  itself,  and,  in  the 
absence  of  affirmative  evidence  to  the  contrary,  jurisdiction  will 
usually  be  presumed. 

Courts — Circuit  Court-^urlsdlctlon. 

15.  If  in  rendering  judgment  the  Circuit  Court  was  not  proceed- 
ing according  to  common  law,  as  where  exercising  special  powers  not 
brought  into  action  according  to  common  law,  jurisdiction  will  not 
be  presumed  from  the  fact  of  judgment,  but  must  be  made  affirma- 
tively to  appear  on  the  face  of  the  record. 

Oamishment — Judgment  Against  OamUheo. 

16.  Where  there  was  no  statutory  authority  for  judgment  against 
a  garnishee  which  had  given  a  certificate  of  indebtedness,  the  Circuit 
Court's  attempted  judgment  was  a  nullity,  and  in  contemplation  of 
law  it  was  no  judgment  at  all. 

Garalsbment— Levy  and  Sale  of  Oamlshee's  Property— Void  Char- 
acter. 

17.  Where  authority  to  seize  the  property  of  a  garnishee  com- 
pany under  execution  against  the  property  of  the  judgment  debtor 
company  could  have  been  brought  into  existence  only  by  first  making 
demand  upon  the  garnishee  company  to  pay  its  debt  to  the  judgment 
debtor  company,  and  where  the  record  does  not  affirmatively  show 
that  such  authority  was  brought  into  existence^  levy  and  sale  of  the 
garnishee  eompany's  property  were  void. 
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From  Multnomali :  John  P.  Eavanaugh,  Judge. 

Department  1.    Statement  by  Mb.  Justiob  Habbis. 

[Although  this  proceeding  has  sometimes  been  re- 
ferred to  by  the  litigants  as  a  snit  to  qniet  title,  in 
reality  it  is  more  in  the  nature  of  a  suit  to  remove 
cloud  from  title.  The  Monarch  Lumber  Company,  an 
Oregon  corporation,  owned  two  tracts  of  land  in  Mult- 
nomah County,  Oregon,  one  of  which  will  be  referred 
to  as  Tract  A  and  the  other  will  be  designated  as  Tract 
B.  Two  sawmills  and  an  electric  power  plant  are 
located  upon  Tract  A ;  and  in  1911  this  property  was 
probably  worth  $500,000.  Tract  B  consists  of  a  block 
of  ground  which  is  used  as  a  retail  lumber-yard. 

The  plaintiff  Grayson  M.  P.  Murphy  claims  to  own 
both  tracts  of  land  and  traces  his  claim  of  title  to  a 
sheriff's  deed  executed  and  delivered  to  him  on  the 
faith  of  a  sale  which  was  made  to  satisfy  an  execu- 
tion issued  on  a  judgment  obtained  by  E.  W.  Spencer 
on  June  5,  1913.  All  the  answering  defendants  are 
judgment  creditors  of  the  Monarch  Lumber  Company 
of  Oregon,  and  all  of  their  judgments  were  recovered 
subsequent  to  June  5,  1913,  the  date  of  the  Spencer 
judgment.  The  plaintiff  is  proceeding  on  the  theory 
that  the  sheriff's  deed  extinguished  the  liens  of  all 
judgments  subsequent  in  time  to  the  judgment  re- 
covered by  Spencer  and  that  consequently  the  judg- 
ments held  by  the  defendants  are  clouds  upon  the  title 
of  the  plaintiff.  The  answering  defendants  now  take 
the  position  that  the  sheriff 's  deed  was  void. 

We  can  gain  a  better  understanding  of  the  litiga- 
tion if  we  first  narrate  some  of  the  prominent  trans- 
actions which  must  be  kept  in  mind  and  then  state  the 
substance  of  the  pleadings  filed  by  the  several  par- 
ties.   The  Monarch  Lumber  Company  of  Oregon,  un- 
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der  date  of  September  1, 1911,  executed  12  promissory 
notes  for  the  aggregate  sum  of  $300,000,  each  note 
being  for  $25,000  and  payable  one  year  after  date  to 
the  order  of  the  maker.  The  Monarch  Lumber  Com- 
pany of  Oregon  secured  these  notes  by  conveying 
Tracts  A  and  B  by  a  trust  deed  to  William  W.  Craw- 
ford as  trustee.  The  Assets  Bealization  Company,  a 
corporation  organized  under  the  laws  of  New  Jersey, 
acquired  the  notes  and  owned  them  when  Spencer  and 
the  defendants  recovered  their  several  judgments. 
On  July  30,  1913,  the  Monarch  Lumber  Company  of 
Oregon,  deeded  Tract  A  and  on  August  4, 1913,  it  con- 
veyed Tract  B  to  a  corporation  which  had  been  organ- 
ized under  the  laws  of  Maine  and  was  likewise  called 
the  Monarch  Lumber  Company,  and  hence  on  account 
of  the  two  corporations  bearing  the  same  name  one 
will  be  referred  to  as  the  Monarch  Lumber  Company 
of  Oregon  and  the  other  as  the  Monarch  Lumber  Com- 
pany of  Maine.  On  September  4,  1913,  the  Monarch 
Lumber  Company  of  Maine  deeded  both  tracts  of  land 
to  Ira  M.  Cobe,  who  at  that  time  was  occupying  the 
position  of  vice-president  of  the  Assets  Bealization 
Company.  Subsequently  about  October,  1914,  Cobe 
resigned  as  vice-president  of  the  Assets  Bealization 
Company  and  on  January  22,  1915,  he  deeded  Tracts 
A  and  B  to  the  plaintiff  Grayson  M.  P.  Murphy,  who 
had  succeeded  Cobe  as  vice-president  of  the  Assets 
Bealization  Company. 

On  March  20,  1913,  E.  W.  Spencer  commenced  an 
action  in  the  Circuit  Court  for  Multnomah  County  to 
recover  $16,750,  interest,  and  attorney's  fees  from  the 
Monarch  Transportation  Company,  a  corporation,  the 
David  Investment  Company,  a  corporation,  and  Lester 
W.  David  on  a  promissory  note  signed  by  them.  A 
writ  of  attachment  was  issued  to  the  sheriff  and  that 
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officer  executed  the  writ  by  delivering  a  copy  together 
with  a  notice  of  garnishment  to  the  Monarch  Lumber 
Company  of  Oregon.  The  Lumber  Company  answered 
the  writ  and  notice  by  delivering  a  certificate  to  the 
sheriflf  stating  that  *' there  is  now  due  from  the 
Monarch  Lumber  Company  to  the  Monarch  Trans- 
portation Company  at  least  $7,250."  After  a  trial 
Spencer  obtained  a  judgment  on  June  5,  1913,  against 
the  Monarch  Transportation  Company,  the  David  In- 
vestment Company  and  Lester  W.  David  for  $17,251.50, 
$750  attorney's  fees  and  $783.80  costs  and  disburse- 
ments ;  and  after  reciting  that  certain  property  owned 
by  the  Monarch  Transportation  Company  had  been 
attached  and  directing  that  such  attached  property  be 
sold,  the  judgment  order  states  that,  in  addition  to 
attaching  the  property  owned  by  the  Monarch  Trans- 
portation Company  the  sheriff  also 

''attached  the  Monarch  Lumber  Company,  a  corpo- 
ration duly  organized  and  existing  under  the  laws  of 
the  State  of  Oregon  with  its  principal  office  and  place 
of  business  in  the  county  of  Multnomah,  State  of  Ore- 
gon, by  leaving  with  the  Monarch  Lumber  Company 
a  certified  copy  of  the  writ  of  attachment  and  notice 
specifying  the  property  attached,  especially  attach- 
ing any  moneys,  debts  or  other  property  in  the  pos- 
session of  said  Monarch  Lumber  Company  owing  to 
or  belonging  to  said  defendants  or  either  of  them  and 
especially  a  sum  of  money  due  from  said  Monarch 
Lumber  Company  to  the  defendant.  Monarch  Trans- 
portation Company,  and  that  subsequently  thereto,  to 
wit,  May  31,  1913,  the  said  Monarch  Lumber  Com- 
pany made  a  return  to  the  sheriff  of  Multnomah 
County,  Oregon,  stating  that  there  was  due  and  owing 
from  the  said  Monarch  Lumber  Company  to  the 
Monarch  Transportation  Company,  defendant,  the 
sum  of  $7,250. 

''It  is  therefore  considered,  ordered  and  adjudged 
by  the  court  that  the  plaintiff  herein  have  and  recover 
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against  said  garnishee,  Monarch  Lumber  Company,  a 
corporation,  the  sum  of  $7,250  and  that  execution  issue 
therefor,  that  the  proceeds  of  said  execution  and  the 
proceeds  of  any  execution  issued  herein  be  applied 
first  to  the  payment  of  the  costs,  disbursements  and 
attorney 's  fees  herein,  subsequently  to  the  payment  of 
the  demands  of  the  plaintiff  herein,  to  wit,  the  sum  of 
$17,251.50  with  accruing  interest  and  if  there  be  any 
property  or  proceeds  remaining  after  satisfying  said 
execution,  the  sheriff  shall  upon  demand  deliver  the 
same  to  the  defendants,  Monarch  Transportation 
Company. ' ' 

An  execution  was  issued  on  the  judgment  on  Jan- 
uary 26,  1914,  and  on  that  day  the  sheriff  executed 
the  writ  by  levying  on  Tracts  A  and  B,  without  first 
demanding  that  the  Monarch  Lumber  Company  of 
Oregon  pay  the  amount  which,  in  answer  to  the  notice 
of  garnishment,  it  had  stated  was  due  the  Monarch 
Transportation  Company.  The  execution  recites  that 
Spencer  obtained  a  judgment  against  the  defendants 
in  the  action  and  that  he  *'also  recovered  judgment 
against  the  Monarch  Lumber  Company"  for  $7,250, 
and  the  sheriff  is  then  directed  to  levy  upon  and  sell 
property  of  the  defendants  in  the  action  and  further 
that  he  satisfy  the  sum  of  $7,250  out  of  property 
owned  by  the  Monarch  Lumber  Company.  Pursuant 
to  notice  of  sale  the  sheriff  sold  Tracts  A  and  B  on 
March  2,  1914,  to  E.  W.  Spencer  for  $7,633.60,  and  de- 
livered to  him  a  certificate  of  sale.  Subsequently  on 
March  11, 1914,  the  sale  was  confirmed. 

Under  date  of  January  14,  1915,  E.  W.  Spencer, 
William  W.  Crawford  as  trustee,  the  Assets  Realiza- 
tion Company,  Ira  M.  Cobe  and  John  Getz  entered 
into  an  escrow  agreement  by  the  terms  of  which  an  as- 
signment of  the  Crawford  trust  deed,  the  notes  held 
by  the  Assets  Realization  Company,  a  deed  from  Cobe 
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to  Spencer,  and  an  assignment  to  John  Getz  of  the 
sheriff's  certificate  of  sale  held  by  Spencer  should  be 
placed  in  escrow  in  a  designated  bank,  and  if  Spencer 
paid  $300,000  to  the  bank  on  January  29,  1915,  the 
papers  held  by  the  bank  should  be  delivered  to  Spen- 
cer, but  if  he  failed  to  exercise  his  ''option  of  pur- 
chase" then  Getz  had  the  option  of  paying  $4,300  to 
the  bank  for  Spencer  as  part  of  the  purchase  price 
for  the  assignment  of  the  certificate  of  sale  and  an 
additional  $4,300  on  March  12,  1915,  as  the  final  pay- 
ment for  the  certificate  of  sale.  Spencer  did  not  exer- 
cise his  option  to  purchase ;  but  his  certificate  of  sale 
was  acquired  by  John  Getz  who  in  turn  assigned  the 
certificate  to  the  plaintiff.  The  assignment  from 
Spencer  to  Getz  is  dated  January  14, 1915,  and  the  as- 
signment transferring  the  certificate  of  sale  from  Getz 
to  Grayson  M.  P.  Murphy  bears  date  January  18, 1915. 
Spencer  was  paid  the  total  sum  of  $8,600  for  his  cer- 
tificate of  sale.  On  March  26,  1915,  no  redemption 
having  been  made,  the  sheriff  executed  a  deed  to  Gray- 
son M.  P.  Murphy  who  at  that  time  held  the  certificate 
of  sale  which  had  originally  been  issued  to  Spencer. 

All  of  the  answering  defendants  secured  and  still 
hold  unpaid  judgments  against  the  Monarch  Lumber 
Company  of  Oregon.  John  Bjelik  recovered  a  judg- 
ment on  June  30,  1913,  for  $3,084.  Brayton  &  Law- 
baugh,  Ltd.,  a  corporation,  commenced  an  action  to 
recover  money,  attached  Tract  A  on  August  13,  1913, 
and  secured  a  judgment  on  December  8,  1913,  for 
approximately  $8,000.  A  judgment  for  $803.95  was 
awarded  to  Patton  on  September  5,  1913,  and  A.  C. 
Springer  recovered. a  judgment  for  $6,000  on  June  9, 
1914. 

The  complaint  filed  by  Murphy  alleges  that  he  owns 
and  is  in  possession  of  Tract  A ;  that  he  owns  Tract  B 
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and  that  this  tract  is  not  in  the  possession  of  any  per- 
son except  the  sheriff  who  only  has  such  possession  as 
is  necessary  to  sell  certain  lumber  which  the  officer 
found  on  the  premises  and  levied  upon  under  an  exe- 
cution issued  on  a  judgment  After  averring  that  the 
defendants  John  Bjelik,  the  Brayton  &  Lawbaugh, 
Ltd.,  a  corporation,  and  A.  C.  Springer  each  claims 
some  interest  in  Tracts  A  and  B  the  plaintiff  alleges 
that  their  claims  arise  out  of  the  respective  judgments 
which  they  had  against  the  Monarch  Lumber  Com- 
pany of  Oregon.  The  complaint  also  states  that  W.  T. 
Patton  claims  some  interest  in  the  real  property  and 
the  plaintiff  proceeds  to  explain  that  Patton  bases  his 
claim  upon  his  judgment  against  the  Monarch  Lum- 
ber Company  of  Oregon,  the  issuance  of  an  execu- 
tion on  that  judgment,  a  sale  of  Tracts  A  and  B  on 
execution,  confirmation  of  the  sale  and  the  execution 
and  delivery  of  a  sheriff's  deed  to  Patton.  After 
alleging  that  the  defendants  each  claimed  some  inter- 
est in  the  lands  and  explaining  that  their  respective 
claims  arose  out  of  their  judgments  against  the 
Monarch  Lumber  Company  of  Oregon  the  plaintiff 
alleges  that 

''each  of  said  judgments  was  rendered  subsequent  to 
a  judgment  recovered  by  the  consideration  of  this 
court  by  one  E.  W.  Spencer  as  plaintiff  against  the 
Monarch  Lumber  Company  (of  Oregon)  and  that  an 
execution  was  issued  to  enforce  said  judgment  and  all 
of  said  real  property  was  sold  under  said  execution, 
and  the  sale  thereof  was  afterward  confirmed  by  this 
court  and  a  deed  of  conveyance  of  said  real  property ' ' 

was  delivered  by  the  sheriff  and  that  the  interest  of 

each  of  the  defendants  was  extinguished. 

The  defendants  John  Bjelik,  Brayton  &  Lawbaugh, 

Ltd.,  and  W.  T.  Patton  filed  separate  answers  and 
87  or.—aa 
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cross-complaints;  and  since  these  three  pleadings  are 
substantially  alike  a  statement  of  the  contents  of  the 
Bjelik  answer  and  cross-complaint  will  likewise  be  ap- 
plicable to  the  other  two.  The  averments  of  ownership 
and  possession  found  in  the  complaint  are  denied,  and 
then  follows  an  allegation  to  the  effect  that  Bjelik  re- 
covered a  judgment  against  the  Monarch  Lumber  Com- 
pany of  Oregon  on  June  30, 1913,  for  $3,084  which  was 
docketed  and  became  a  lien  upon  the  real  estate  owned 
by  the  Monarch  Lumber  Company  of  Oregon.  Con- 
tinuing, the  defendant  alleges  that  when  he  secured  his 
judgment  the  Monarch  Lumber  Company  of  Oregon 
was  indebted  to  the  Assets  Eealization  Company  in  the 
apparent  sum  of  $300,000  which  it  was  unable  to  pay ; 
that  afterwards  the  Monarch  Lumber  Company  and 
the  Assets  Eealization  Company  agreed  that  the  for- 
mer would  convey  Tracts  A  and  B  to  the  latter  in 
full  payment  of  the  debt ;  that  the  agreement  was  car- 
ried out  by  the  Monarch  Lumber  Company  of  Oregon 
deeding  the  premises  to  the  Monarch  Lumber  Company 
of  Maine  which  in  turn  conveyed  the  property  to  Ira  M. 
Cobe  to  be  held  in  trust  for  the  beneficial  use  of  the 
Assets  Realization  Company,  and  that  when  Cobe  re- 
signed as  vice-president  of  the  Assets  Eealization  Com- 
pany he  transferred  the  lands  to  his  successor  the 
plaintiff.  The  answer  and  cross-complaint  recites  that 
E.  W.  Spencer  obtained  a  judgment  on  June  5,  1913, 
against  the  Monarch  Lumber  Company  of  Oregon  for 
$7,250 ;  that  an  execution  was  issued  on  the  judgment. 
Tracts  A  and  B  were  levied  upon  and  sold  to  Spencer 
for  $7,633.60,  and  the  sale  confirmed.  Bjelik  also 
avers  that  after  the  confirmation  of  the  sale  the  Assets 
Eealization  Company  and  its  trustee  Cobe  arranged 
with  Spencer  to  redeem  the  property  from  the  sale  to 
Spencer  and  that  on  April  1,  1914^  it  was  agreed  that 
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the  Assets  Eealization  Company  would  at  once  pay  a 
portion  and,  upon  the  expiration  of  the  period  allowed 
subsequent  judgment  creditors  to  redeem,  the  company 
would  pay  the  balance  of  an  agreed  amount  to  Spencer 
for  the  redemption  of  the  property  from  his  judgment ; 
that  the  agreement  was  fulfilled  by  the  payment  of  the 
stipulated  sums  to  Spencer  who  then  assigned  his  cer- 
tificate of  sale.  Bjelik  alleges  that  all  the  moneys  paid 
to  Spencer  were  furnished  by  the  Assets  Eealization 
Company  and  that  John  Getz  '*was  acting  solely  as  the 
agent  of  the  Assets  Eealization  Company'*  and  served 
as  a  mere  conduit  for  the  transfer  of  the  certificate 
from  Spencer  to  the  plaintiff.  The  prayer  of  the 
cross-complaint  in  effect  asks  that  the  agreement  be- 
tween the  Assets  Eealization  Company  and  Spencer, 
the  transfers  of  the  Spencer  Certificate  of  sale,  and  the 
sheriff's  deed  to  Murphy  be  adjudged  to  be  a  redemp- 
tion of  Tracts  A  and  B  from  the  Spencer  judgment  and 
that  the  Bjelik  judgment  be  held  to  be  a  subsisting  lien 
upon  the  real  property. 

Eeplying  to  the  cross-complaint  the  plaintiff  alleged 
that  on  June  5, 1913,  ''E.  W.  Spencer  recovered  a  judg- 
ment against  the  Monarch  Lumber  Company  (of  Ore- 
gon)" for  the  sum  of  $7,250;  that  an  execution  was 
issued,  Tracts  A  and  B  levied  upon  and  sold  on  execu- 
tion to  Spencer  and  the  sale  confirmed;  that  Spencer 
assigned  his  certificate  of  sale  to  John  Getz  for  $8,600 ; 
that  Getz  transferred  the  certificate  to  the  plaintiff  who 
''became  the  owner  of  the  said  real  property  and  en- 
tered into  possession  of  the  same,  subject,  however,  to 
the  mortgage  or  deed  of  trust  in  favor  of  the  said 
William  W.  Crawford,  but  discharged  of  any  claim 
thereon  by  defendants  in  this  cause  or  any  thereof ' ' ; 
that  by  virtue  of  the  sheriff's  deed  to  Murphy  he  ''be- 
came and  is  the  owner  of  said  real  property ' '  j  and  that 
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the  sale  and  sheriff  ^s  deed  extinguished  whatever  in- 
terest Bjelik  or  any  of  the  other  defendants  may  have 
had. 

Bjelik  filed  a  rejoinder  which,  in  addition  to  certain 
denials,  affirmatively  alleges  that  the  escrow  agreement 
pleaded  by  Murphy  was  made  for  the  purpose  of 
**  clouding  the  true  transaction  had  between  the  par- 
ties *  * ;  that  the  real  purpose  of  the  contract 

**was  to  have  it  appear  that  said  Spencer  did  not  there- 
tofore receive  any  money  upon  his  said  judgment  *  * 
and  that  said  agreement  was  fraudulently  conceived 
and  executed  for  the  sole  purpose  of  misleading  the 
subsequent  judgment  creditors  of  the  Monarch  Lum- 
ber Company,  and  to  prevent  the  said  judgment  lienors 
redeeming  said  property  from  said  sale  to  said  Spencer 
and  from  discovering  or  learning  that  said  redemption 
on  the  part  of  said  Cobe  had  taken  place.'* 

The  rejoinder  also  contained  an  averment  to  the 
effect  that  the  Assets  Eealization  Company  furnished 
the  money  paid  to  Spencer  and  that  Getz  was  a  mere 
conduit  for  the  Assets  Eealization  Company. 

Bjelik 's  claim  that  the  Assets  Eealization  Company 
furnished  the  money  paid  to  Spencer  is  admitted  by 
the  plaintiff,  for  in  his  reply  to  the  answer  and  cross- 
complaint  of  Brayton  &  Lawbaugh,  Ltd.,  he 

' '  admits  that  the  money  paid  to  Spencer  was  the  money 
of  the  Assets  Eealization  Company  and  that  the  same 
was  advanced  to  said  Getz  and  admits  that  said  Getz 
acted  as  agent  only  for  the  Assets  Eealization  Com- 
pany.** 

The  defendant  A.  C.  Springer  also  appeared  by  fil- 
ing an  answer,  but  his  pleading  is  different  from  the 
answers  of  the  other  defendants.  After  admitting  the 
corporate  character  of  one  and  the  official  character  of 
another  defendant  and  that  certain  of  the  defendants 
claim  some  interest  in  the  property.  Springer  denies 
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the  remainder  of  the  complaint  and  alleges  that  his 
judgment  is  superior  to  any  claim  of  the  plaintiff. 

At  the  trial  counsel  for  plaintiff  stated  to  the  court 
that  the  deeds  from  the  Monarch  Lumber  Company  of 
Oregon  to  the  Monarch  Lumber  Company  of  Maine, 
from  the  Monarch  Lumber  Company  of  Maine  to  Ira 
M.  Cobe  and  from  Ira  M.  Cobe  to  Grayson  M.  P. 
Murphy,  were  not  sufficient  to  pass  title  to  the  plain- 
tiff. The  trial  court  decreed  that  the  plaintiff  did  not 
have  any  title  to  the  real  property  and  dismissed  his 
complaint,  on  the  theory  that:  (1)  Murphy  did  not  ac- 
quire any  title  from  the  deeds  executed  by  the  Monarch 
Lumber  Company  of  Oregon,  the  Monarch  Lumber 
Company  of  Maine  and  Ira  M.  Cobe;  and  (2)  he  did 
not  acquire  title  through  the  sheriff's  deed  because  (a) 
that  portion  of  the  judgment  order  which  provided  for 
a  judgment  against  the  Monarch  Lumber  Company  of 
Oregon  was  void;  and  (b)  the  levy  and  sale  of  Tracts 
A  and  B  were  void  since  the  sheriff  did  not  demand 
payment  by  the  Monarch  Lumber  Company  of  Oregon 
before  levying  upon  its  property.  The  plaintiff  ap- 
pealed. Affthmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Teal,  Minor  d  Winfree  and  Messrs.  Wilson, 
Neal  d  Rossmcm,  with  oral  arguments  by  Mr.  Wirt 
Minor  and  Mr.  Oscar  A.  Neal. 

For  respondents,  Brayton  &  Lawbaugh,  there  was  a 
brief  over  the  names  of  Mr.  Hugh  Montgomery  and 
Messrs.  Piatt  S  Plait,  with  an  oral  argument  by  Mr. 
Montgomery. 

For  respondents,  W.  T.  Patton  and  John  Bjelik, 
there  was  a  brief  with  oral  arguments  by  Mr.  J.  W. 
Kaste  and  Mr.  Maurice  W.  Seitz. 
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Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

The  main  question  for  decision,  and  the  one  to  which 
counsel  have  given  most  of  their  attention,  is  whether 
the  sale  of  Tracts  A  and  B  by  the  sheriflf  was  void. 
But  there  is  a  preliminary  question  which  must  be  dis- 
posed of  first;  and  it  is  because  of  this  preliminary 
question  that  an  extended  statement  of  the  material 
facts  and  of  the  pleadings  has  been  made.  Eecurring 
to  the  answers  filed  by  Bjelik,  Brayton  &  Lawbaugh, 
Ltd.,  and  Patton,  it  will  be  observed  that  these  de- 
fendants in  effect  allege  that  the  Assets  Eealization 
Company  became  the  real  owner  by  reason  of  the  deeds 
executed  by  the  Monarch  Lumber  Company  of  Oregon, 
the  Monarch  Lumber  Company  of  Maine,  and  Ira  M. 
Cobe;  that  the  Assets  Realization  Company  was  the 
real  owner  of  the  certificate  of  sale  purchased  from 
Spencer  for  the  reason  that  the  company  furnished  the 
money  and  Getz  and  Murphy  acted  as  its  agents ;  and 
that  therefore  the  transfer  of  the  Spencer  certificate 
of  sale  and  the  delivery  of  a  sheriff's  deed  to  Murphy 
operated  as  a  redemption  by  the  real  owner,  the  Assets 
Realization  Company,  from  the  lien  of  the  Spencer 
judgment  and  left  the  subsequent  judgments,  held  by 
Bjelik,  Brayton  &  Lawbaugh,  Ltd.,  and  Patton,  stand- 
ing as  subsisting  liens.  During  the  trial  the  plaintiff 
formally  stated  to  the  court  that  he  did  not  claim  title 
through  his  deed  from  Ira  M.  Cobe.  None  of  the  par- 
ties contended,  at  the  trial  in  the  Circuit  Court,  that 
the  judgment  against  the  Monarch  Lumber  Company 
of  Oregon  was  a  nullity;  nor  did  any  of  the  litigants 
plead,  or  argue  or  even  suggest  that  the  sale  of  Tracts 
A  and  B  by  the  sheriff  to  Spencer  was  void.  The  trial 
court,  however,  found  as  a  conclusion  of  law  that  the 
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judgment  against  the  Monarch  Lumber  Company  of 
Oregon  as  garnishee  was  void  and  that  the  levy  npon 
and  the  sale  of  its  lands  were  nullities  because  made 
without  first  demanding  payment  of  the  debt  by  the 
Monarch  Lumber  Company  of  Oregon.  The  plaintiff 
expressly  disclaimed  acquirement  of  title  through  the 
deed  from  Cobe ;  and,  hence,  the  only  claim  of  owner- 
ship made  by  him  is  rested  upon  the  Spencer  judgment 
and  the  sheriff's  sale.  Although  he  does  not  plead  all 
the  details  the  plaintiff  does  aver  in  his  complaint  and 
in  his  several  replies  that  Spencer  obtained  a  judg- 
ment against  the  Monarch  Lumber  Company  of  Ore- 
gon. The  three  defendants,  Bjelik,  Brayton  &  Law- 
baugh,  Ltd.,  and  Patton,  also  aflSrmatively  plead  that 
Spencer  obtained  a  judgment  against  the  Monarch 
Lumber  Company  of  Oregon.  The  plaintiff  relies 
upon  the  Spencer  judgment  to  create  and  sustain  his 
title  and  to  extinguish  the  liens  of  the  judgments  held 
by  the  defendants,  while  the  defendants  who  pleaded 
the  Spencer  judgment  did  so  for  the  purpose  of  con- 
tinuing and  preserving  the  liens  of  their  judgments. 

1-3.  The  plaintiff  argues  that  Bjelik,  Brayton  &  Law- 
baugh,  Ltd.,  and  Patton,  are  concluded  by  their  an- 
swers and  that  therefore  it  must  be  assumed  that 
Spencer  secured  a  valid  judgment  against  the  Monarch 
Lumber  Company  of  Oregon  and  that  the  levy  and 
sale  were  valid.  If  there  were  no  parties  to  this  suit 
except  the  plaintiff  and  these  three  judgment  credi- 
tors and  if  there  were  no  pleadings  except  those  filed 
by  the  plaintiff  and  these  three  defendants  and  if  the 
record  contained  no  evidence  concerning  the  Spencer 
judgment,  then  the  plaintiff  could  successfully  argue 
that  these  three  defendants  had  admitted  that  Spencer 
obtained  a  valid  judgment  against  th^  Monarch  Lum- 
ber Company  of  Oregon  and  that  Tracts  A  and  B  had 
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been  legally  sold  to  Spencer.  But  the  plaintiff  did  not 
content  himself  by  relying  upon  the  pleadings.  He 
offered  the  entire  record  showing  every  step  taken 
from  the  commencement  of  the  action  by  Spencer  to 
the  execution  and  delivery  of  the  sheriff's  deed,  and 
it  now  affirmatively  appears  from  the  evidence  offered 
by  plaintiff  himself  that  in  the  action  prosecuted  by 
Spencer  the  Monarch  Lumber  Company  of  Oregon  was 
not  a  party  defendant  but  was  only  a  garnishee  and 
as  such  admitted  that  it  owed  the  Monarch  Transporta- 
tion Company,  one  of  the  defendants,  the  sum  of 
$7,250 ;  and  it  also  appears  that  the  order  awarding  a 
judgment  to  Spencer  included  a  judgment  against  the 
garnishee  for  $7,250 ;  and  it  is  this  judgment  which  the 
plaintiff  and  the  three  defendants  in  the  instant  suit 
refer  to  in  the  pleadings  as  the  judgment  against  the 
Monarch  Lumber  Company  of  Oregon.  It  further  ap- 
pears from  the  evidence  offered  by  the  plaintiff  that 
the  sheriff  sold  Tracts  A  and  B  without  first  making 
a  demand  upon  the  garnishee  to  pay  the  debt  which  it 
had  admitted  was  due  the  Monarch  Transportation 
Company.  Furthermore,  these  three  defendants  deny 
that  Murphy  is  the  owner  or  in  possession  of  the  prem- 
ises. And  while  the  pleadings  speak  of  a  judgment 
against  the  Monarch  Lumber  Company  of  Oregon  and 
a  levy  and  sale  of  the  property,  neither  the  plaintiff 
nor  any  of  the  defendants  in  terms  allege  that  such 
judgment  or  levy  or  sale  was  valid.  Moreover,  the 
answer  filed  by  Springer  puts  in  issue  the  very  facts 
which  the  plaintiff  contends  the  other  answering  de- 
fendants have  admitted.  The  admission  in  the  answer 
of  one  defendant  is  not  conclusive  upon  the  other  de- 
fendants :  31  Cyc.  91, 139.  On  his  own  theory.  Murphy 
does  not  own  Tracts  A  and  B  at  all  unless  he  acquired 
title  through  the  sheriff's  deed  and  if  he  did  so  acquire 
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title  he  is  the  absolute  owner  of  the  premises,  subject 
only  to  the  trust  deed  held  by  Crawford;  but  if  the 
sheriff's  deed  is  void  then  it  necessarily  follows  that 
plaintiff  has  no  title  at  all.  Murphy  must  prove  owner- 
ship before  he  can  succeed  against  Springer ;  but  if  in 
his  attempt  to  prove  ownership  he  shows  by  his  own 
evidence  that  the  deed  upon  which  he  relies  is  void,  he 
has  shown  that  he  has  no  title  at  all.  It  would  be  a 
legal  impossibility  for  Murphy  to  be  the  absolute 
owner  of  the  premises  and  at  the  same  time  be  utterly 
without  ownership:  See  Murray  v.  Murphy,  39  Miss. 
214,  and  31  Cyc.  337 ;  People  v.  Oakland  Water  Front 
Co.,  118  Cal.  234  (50  Pac  305) ;  Prichard  v.  Board  of 
Commrs.  of  Morganton,  126  N.  C.  908  (36  S.  E.  353, 
78  Am.  St.  Rep.  679) ;  Southern  Pac.  R.  Co.  v.  Groeck, 
68  Fed.  609 ;  Southern  By.  Co.  v.  Covenia,  100  Ga.  46 
(29  S.  E.  219,  62  Am.  St  Rep.  312,  40  L.  R.  A.  253) ; 
Louisville  etc.  By.  Co.  v.  Palmes,  109  U.  S.  244  (27 
L.  Ed.  922,  3  Sup.  Ct.  Rep.  193) ;  Griffin  v.  Augusta  S 
Knoxville  B.  Co.,  72  Ga.  423 ;  McLane  v.  Paschal,  8  Tex. 
Civ.  App.  398  (28  S.  W.  711).  All  the  defendants  are 
similarly  situated  and  if  Murphy  has  no  title  whatever 
against  one  defendant  he  has  none  as  against  the 
others.  The  plaintiff  claims  to  own  and  each  of  the 
defendants  claims  to  have  a  lien  upon  the  premises 
and  each  party  has  the  burden  of  proving  his  or  its 
claim:  Durkin  v.  Ward,  66  Or.  335,  338  (133  Pac.  345). 
The  plaintiff  chose  to  offer  evidence  of  his  alleged  title. 
He  must  rely  upon  the  strength  of  his  own  title.  If  he 
himself  shows  that  he  has  no  title  he  cannot  ask  a  court 
of  equity  to  decree  that  to  be  true  which  his  own  evi- 
dence shows  not  to  be  true,  even  though  the  answers 
admit  it  to  be  true.  If  the  sale  by  the  sheriff  was  void 
then  the  plaintiff  is  not  entitled  to  a  decree  saying  that 
he  does  have  title. 
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The  present  theory  of  the  defendants  is:  (1)  That 
the  judgment  against  the  Monarch  Lumber  Company 
of  Oregon  in  the  action  prosecuted  by  Spencer  was 
void  for  want  of  jurisdiction;  and  (2)  that  the  levy 
and  sale  were  void  whether  made  under  an  execution 
on  a  judgment  against  the  principal  defendants  or  on 
a  judgment  against  the  garnishee,  because  (a)  the 
judgment  did  not  include  an  order  for  the  sale  of  the 
attached  debt,  and  (b)  no  demand  was  made  upon  the 
garnishee  for  the  payment  of  the  debt  before  the  levy 
and  sale.  The  defendants  rest  their  contention  upon 
the  language  of  certain  statutes  regulating  attachment 
proceedings  and  for  that  reason  it  is  necessary  to 
direct  attention  to  such  sections  of  the  Code  as  are 
applicable  here. 

The  plaintiff  '^may  have  the  property  of  the  defend- 
ant attached,  as  security  for  the  satisfaction  of  any 
judgment  that  may  be  recovered  •  •  >  > ;  Section  295, 
L.  0.  L.  After  prescribing  the  method  to  be  pursued 
when  attaching  real  property  or  personal  property 
capable  of  manual  delivery  and  not  in  the  possession 
of  a  third  person.  Section  300,  subdivision  3,  L.  0.  L., 
provides  that  *' other  personal  properi;y  shall  be  at- 
tached by  leaving  a  certified  copy  of  the  writ,  and  a 
notice  specifying  the  property  attached,  with  the  per- 
son having  the  possession  of  the  same,  or  if  it  be  a 
debt  then  with  the  debtor  •  •  /'  From  the  time  that 
a  copy  of  the  writ  and  notice  are  served  any  person 
mentioned  in  Section  300,  subdivision  3,  L.  0.  L.,  is, 
unless  he  pays  the  debt  to  the  sheriff,"  liable  to  the 
plaintiff  for  the  amount  thereof  until  the  attachment 
be  discharged  or  any  judgment  recovered  by  him  be 
satisfied" :  Section  301,  L.  0.  L.  Whenever  the  sheriff 
applies  to  any  person  mentioned  in  Section  300,  sub- 
division 3;  such  person  is  required  to  furnish  him  with 
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a  certificate  designating  the  property  in  his  possession 
belonging  to  the  defendant  or  the  amount  of  any  debt 
owing  to  the  defendant ;  and  if  such  person  refuses  to 
give  a  certificate,  or  if  the  certificate  given  is  *  *  unsatis- 
factory to  the  plaintiff,  he  may  be  required  by  the 
court,  or  judge  thereof,  where  the  action  is  pending, 
to  appear  before  him  and  be  examined  on  oath  con- 
cerning the  same  •  •  * ' :  Section  303,  L.  0.  L.  If  the 
plaintiff  fails  to  recover  a  judgment  the  attachment  is 
discharged :  Section  309,  L.  0.  L. ;  but, 

''if  judgment  is  recovered  by  the  plaintiff,  and  it  shall 
appear  that  property  has  been  attached  in  the  action 
*  *  the  court  shall  order  and  adjudge  the  property  to 
be  sold  to  satisfy  the  plaintiff's  demands,  and  if  exe- 
cution issue  thereon,  the  sheriff  shall  apply  the  prop- 
erty attached  by  him  or  the  proceeds  thereof,  upon  the 
execution  •  •  ":  Section  308,  L.  0.  L. 

The  order  provided  for  in  Section  303,  shall  require 
the  person  to  appear  before  the  court  or  judge  at  a 
specified  time  and  place,  and  *4n  the  proceedings 
thereafter  upon  such  order,  such  person  *  *  shall  be 
known  as  the  garnishee ' ' :  Section  314,  L.  0.  L.  After 
the  allowance  of  the  order  requiring  the  garnishee  to 
appear  and  be  examined  on  oath  the  plaintiff  must 
serve  upon  the  garnishee  written  allegations  and  in- 
terrogatories **  touching  any  of  the  property  liable  to 
attachment  as  the  property  of  the  defendant'*:  Sec- 
tion 315,  L.  0.  L. ;  the  garnishee  must  return  the  alle- 
gations and  interrogatories  to  the  court  or  judge  with 
his  written  answer:  Section  316,  L.  0.  L.;  the  plain- 
tiff may  reply  to  the  answer,  ^'and  the  issues  arising 
thereon  shall  be  tried  as  ordinary  issues  of  fact  be- 
tween plaintiff  and  defendant ' ' :  Section  319,  L.  0.  L. 
If,  however,  the  garnishee  fails  to  answer,  the  court 
or  judge  may  compel  him  to  do  so  *' or  the  plaintiff 
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may,  at  any  time  after  the  entry  of  judgment  against 
the  defendant  in  the  action,  have  judgment  against 
the  garnishee  for  want  of  such  answer  *  •  > ' :  Section 
317,  L.  0.  L.  But  if  the  garnishee  answers  and  it  ap- 
pears from  the  answer  or  is  found  upon  trial  that  the 
garnishee  at  the  time  of  the  service  of  a  copy  of  the 
writ  and  the  notice, 

^^had  any  property  of  the  defendant's  liable  to  attach- 
ment as  provided  in  subdivision  3  of  section  300,  and 
as  to  which  such  garnishee  *  *  is  required  to  give  a 
certificate,  *  *  beyond  the  amount  admitted  in  the  cer- 
tificate, or  in  any  amount  if  the  certificate  was  refused, 
judgment  may  be  given  against  such  garnishee  for  tiie 
value  thereof  in  money.  The  garnishee  may  at  any 
time  before  judgment  discharge  himself  by  delivering, 
paying  or  transferring  the  property  to  the  sheriff**: 
Section  320,  L.  0.  L. 

It  is  then  provided  in  Section  321,  L.  0.  L.,  that: 

**  Executions  may  issue  upon  judgments  against  a 
garnishee  as  upon  ordinary  judgments  between  plain- 
tiff and  defendant,  and  costs  and  disbursements  shall 
be  allowed  and  recovered  in  like  manner  *  *  . ' ' 

The  Code  provides  for  the  issuance  of  an  execution 
and  prescribes  the  mode  to  be  followed  by  the  sheriff 
when  executing  the  writ.  Section  233,  L.  0.  L.,  con- 
tains six  subdivisions  which  point  out  the  course  to 
be  followed  when  property  has  been  attached  as  well 
as  when  property  has  not  been  attached.  If  the  prop- 
erty attached  is  a  debt  due  the  defendant  and  the 
amount  of  the  debt  has  been  paid  to  the  sheriff  the 
latter  indorses  the  amount  on  the  execution  and  pays 
it  to  the  clerk;  if  the  attached  property  is  in  his  cus- 
tody he  sells  it;  if  no  property  has  been  attached  the 
execution  itself  is  authority  for  the  sheriff  to  levy  on 
the  property  of  the  judgment  debtor  and  the  sheriff 
makes  the  levy  ''in  like  manner  and  with  like  effect 
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as  similar  property  is  attached,  as  provided  in  Sec- 
tions 300,  301  and  303, '*  but  ''until  a  levy,  property 
shall  not  be  affected  by  the  execution. '*  So  far  as  it 
is  material  here  Section  234,  L.  0.  L.,  reads  thus : 

''In  case  of  property  in  the  possession  of  or  owing 
from  any  garnishee  mentioned  in  section  303,  the 
sheriff  shall  proceed  as  follows :  1.  If  it  appear  from 
the  certificate  of  the  garnishee  that  he  is  owing  a  debt 
to  the  judgment  debtor,  which  is  then  due,  if  such  debt 
is  not  paid  by  such  garnishee  to  the  sheriff  on  demand, 
he  shall  levy  on  the  property  of  the  garnishee  for  the 
amount  thereof,  in  all  respects  as  if  the  execution  was 
against  the  property  of  the  garnishee ;  but  if  such  debt 
be  not  then  due,  the  sheriff  shall  sell  the  same  accord- 
ing to  the  certificate,  as  other  property/' 

It  thus  appears  that  provision  has  been  made  for 
the  attachment  of  personal  property,  whether  it  be  in 
the  possession  of  the  defendant  or  in  the  possession 
of  a  third  person ;  and,  so  too,  provision  has  been  made 
for  the  attachment  of  debts  due  or  yet  to  become  due 
the  defendant.  The  framers  of  the  Code  appreciated 
the  fact  that  the  third  person  might  deny  that  he  was 
indebted  to  the  defendant  and  consequently  provision 
was  made  for  ascertaining  the  fact  "upon  trial."  One 
of  three  situations  may  follow  the  notice  of  garnish- 
ment to  a  third  person  who  is  indebted  to  the  defend- 
ant: (1)  The  answer  may  disclose  a  debt  from  the 
third  person  to  the  defendant  and  that  debt  may  (a) 
be  due,  or  (b)  yet  to  become  due;  (2)  the  answer  may 
be  unsatisfactory  to  the  plaintiff;  or  (3)  the  third  per- 
son may  refuse  to  answer.  The  instant  suit  presents 
a  situation  where  the  third  person,  the  Monarch  Lum- 
ber Company  of  Oregon,  answered  a  notice  of  garnish- 
ment by  saying  that  it  was  indebted  to  one  of  the  de- 
fendants, the  Monarch  Transportation  Company,  in 
the  sum  of  $7|250  and  that  the  amount  was  then  due, 
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and  such  answer  was  satisfactory  to  the  plaintiff,  E.  W, 
Spencer.  The  first  question  for  decision  is  whether 
the  Code  requires  or  even  permits  such  a  judgment  as 
was  rendered  against  the  Monarch  Lumber  Company 
of  Oregon. 

4.  Nowhere  does  the  Code  speak  of  a  judgment 
against  a  third  person  who  has  been  garnished,  except 
when  the  third  person  (a)  refuses  to  answer;  or  (b)  his 
answer  is  unsatisfactory  to  the  plaintiff.  There  is  no 
statute  authorizing  the  court  to  enter  a  judgment 
against  a  third  person  if  he  has  answered  a  notice  of 
garnishment  by  admitting  an  indebtedness  then  due 
the  defendant,  and  if  the  plaintiff  is  satisfied  with  such 
answer.  In  De  Witt  v.  Kelly,  18  Or.  557,  559  (23  Pac. 
666),  this  court  said  that: 

'  *  The  statute  does  not  permit  a  plaintiff  in  an  attach- 
ment suit  to  take  judgment  against  a  garnishee  on 
account  of  a  debt  owing  by  the  garnishee  to  the  de- 
fendant in  the  suit,  except  where  the  latter  refuses  to 
furnish  to  the  sheriff  a  certificate  of  the  indebtedness, 
or  when  the  certificate  given  is  unsatisfactory*':  See, 
also,  Adamson  v.  Frazier,  40  Or.  273,  277,  278  (66  Pac 
810,  67  Pac.  300). 

The  money  judgment  awarded  to  Spencer  against 
the  Monarch  Lumber  Company  of  Oregon  was  a  nul- 
lity; and,  hence,  by  such  judgment  Spencer  did  not 
gain  any  right  which  he  would  not  have  had  without 
such  judgment :  Missouri  Pac.  By,  Co.  v.  Reid,  34  Kan. 
410  (8  Pac.  846) ;  Conover  v.  Conover,  17  N.  J.  Law, 
187 ;  Secor  v.  Witter,  39  Ohio  St.  218,  231 ;  Carmer  v. 
Evers,  80  N.  C.  55. 

5.  The  defendants  contend  that  the  sheriff's  sale  was 
void  because  the  judgment,  did  not  include  an  order 
adjudging  the  attached  property,  the  debt,  to  be  sold 
to  satisfy  the  plaintiff's  demands  as  required  by  Sec- 
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tion  308,  L.  0.  L.  If  the  court  had  made  an  order 
directing  the  sheriff  to  sell  the  debt  dne  from  the 
Monarch  Lumber  Company  of  Oregon  to  the  Monarch 
Transportation  Company  the  order  would  have  been 
a  nullity.  The  statute  neither  requires  nor  permits 
the  sale  of  a  debt  which  a  garnished  third  person  ad- 
mits he  then  owes  to  a  defendant.  If  the  debt  is  not 
yet  due  it  is  ordered  sold  so  that  the  plaintiff  can  col- 
lect on  his  judgment  without  delay ;  but  if  the  debt  has 
matured  and  is  due  from  a  third  person  who  satisfac- 
torily answers  the  notice  of  garnishment  then  the 
plaintiff  collects  on  his  judgment  against  the  defend- 
ant by  causing  an  execution  to  issue  to  the  sheriff  who 
levies  on  the  property  of  the  third  person  if  the  debt 
is  not  paid  to  the  sheriff  on  demand:  Batchellor  v. 
Richardson,  17  Or.  334,  343,  344  (21  Pac.  392).  Con- 
struing Sections  233,  234,  and  308,  L.  0.  L.,  together 
it  is  plain  that  Section  308  does  not  contemplate  an 
order  directing  the  sale  of  a  debt  which  has  matured 
and  is  due ;  but  it  is  collected  for  the  plaintiff  by  the 
sheriff  in  the  manner  pointed  out  by  Section  234 :  Whit- 
ney V.  Bay,  86  Or.  268  (168  Pac.  295). 

We  now  come  to  the  crucial  question  involved  in  the 
appeal.  The  sheriff  did  not  demand  payment  of  the 
debt  due  from  the  Monarch  Lumber  Company  of  Ore- 
gon before  levying  upon  its  property.  The  plaintiff 
takes  the  position  that  the  statute  is  merely  directory 
and  that  the  failure  to  make  a  demand  was  only  an 
irregularity  which  no  one  except  the  Monarch  Lumber 
Company  of  Oregon  could  at  any  time  have  objected 
to,  and  that  even  the  company  could  not  now  complain 
of  the  failure  of  the  sheriff  to  demand  payment  of  the 
debt  and  thus  defeat  the  sheriff's  deed:  17  Cyc.  1114. 
The  defendants  contend  that  the  statute  is  mandatory 
and  that  a  demand  is  jurisdictional ;  that  a  levy  with- 
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out  a  prior  demand  of  payment  is  void ;  and  that  there- 
fore the  defendants  can  question  the  sheriff's  deed  and 
defeat  it  by  showing  a  void  levy,  since  the  validity  of 
the  deed  depends  upon  the  validity  of  the  levy :  17  Cyc. 
1201 ;  10  R.  C.  L.  1334,  1335 ;  McRae  v.  Daviner,  8  Or. 
63.  If  the  failure  to  make  demand  was  only  an  irregu- 
larity of  which  no  person  could  at  any  time  complain 
except  the  Monarch  Lumber  Company  of  Oregon,  then 
as  against  these  defendants  the  sheriff's  deed  passed 
a  fee-simple  title  to  Murphy  and  extinguished  the  liens 
of  the  subsequent  judgments;  but  if,  upon  the  other 
hand,  the  failure  to  demand  payment  rendered  the  levy 
void  then  the  sheriff's  deed  did  not  pass  any  title  to 
Murphy  and  the  judgments  owned  by  the  defendants 
are  subsisting  liens  upon  Tracts  A  and  B. 

6-9.  Attachment  proceedings  are  statutory.  It  is 
generally  stated  that  these  statutes  must  be  strictly  fol- 
lowed: Schneider  v.  Sears,  13  Or.  69,  74  (8  Pac.  841) ; 
Batchellor  v.  Richardson,  17  Or.  334, 346  (21  Pac.  392) ; 
Spores  V.  Maude,  81  Or.  11,  15  (158  Pac  169) ;  CaH- 
fornia  Trojan  Powder  Co.  v.  Wadhams  <&  Co.,  85  Or. 
307  (166  Pac.  759) ;  and  the  substantial  requirements 
of  the  statute  must  be  complied  with :  Case  v.  Noyes, 
16  Or.  329,  333  (19  Pac.  104).  In  Batchellor  v.  Rich- 
ardson, 17  Or.  334,  341  (21  Pac.  392),  this  court;  said: 

* '  It  is  an  inflexible  rule  of  law  that  title  to  property 
cannot  be  divested  out  of  one  person,  and  invested  in 
another,  by  proceedings  in  invitum,  unless  such  pro- 
ceedings are  strictly  complied  with. ' ' 

The  property  of  the  Monarch  Lumber  Company  of 
Oregon  was  taken  to  pay  the  debt  of  its  creditor.  The 
Monarch  Lumber  Company  of  Oregon  was  not  a  party 
to  the  action  prosecuted  by  Spencer.  The  notice  of 
garnishment  only  operated  to  place  the  corporation  in 
the  position  of  a  stakeholder  with  a  contingent  per- 
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sonal  liability  to  the  plaintiff  which  only  ripened  when 
a  judgment  was  obtained  against  the  defendants  in  the 
action:  Altona  v.  Dabney,  37  Or.  334,  336  (62  Pac. 
521) ;  Barr  v.  Warner,  38  Or.  109,  112  (62  Pac.  899) ; 
Fraley  v.  Hoban,  69  Or.  180,  186  (133  Pac.  1190,  137 
Pac.  751) ;  Price  v.  The  Boot  Shop,  75  Or.  343,  347  (146 
Pac.  1088).  The  garnishment  did  not  create  a  lien  in 
favor  of  Spencer  upon  any  money  in  the  hands  of  the 
Monarch  Lumber  Company  of  Oregon,  nor  upon  any 
property  owned  by  it,  but  it  gave  rise  to  a  contingent 
personal  liability  to  respond  to  any  judgment  that 
might  afterward  be  recovered  by  Spencer  against  his 
debtor  and  the  Monarch  Lumber  Company 's  creditor : 
Barr  v.  Warner,  38  Or.  109,  112  (62  Pac.  899) ;  Mon- 
tana Nat.  Bank  v.  Merchants'  Nat.  Bank,  19  Mont.  586 
(49  Pac.  149,  61  Am.  St.  Rep.  532).  When  Spencer 
finally  secured  a  judgment  even  it  did  not  create  a  lien 
upon  any  property  owned  by  the  Monarch  Lumber 
Company  because  the  only  judgment  that  he  was  en- 
titled to  was  a  judgment  against  the  makers  of  the 
note.  If  the  instant  case  presented  a  situation  where 
the  property  of  a  judgment  debtor  had  been  levied 
upon  and  sold  without  first  demanding  payment  as 
directed  by  some  statute,  there  would  be  substantial 
grounds  upon  which  to  base  a  conclusion  that  the  stat- 
ute was  merely  directory  and  that  a  failure  to  observe 
it  was  only  an  irregularity  of  which  the  defendants 
could  not  complain:  Dow  v.  Smith,  6  Vt.  519;  Collins 
V.  Perkins,  31  Vt.  624;  Solomon  v.  Peters,  37  Ga.  251 
(92  Am.  Dec.  69) ;  Rock  v.  Haas,  110  111.  528;  Odle  v. 
Frost,  59  Tex.  684;  Hobein  v.  Murphy,  20  Mo.  447  (64 
Am.  Dec.  194) ;  Luther  v.  Clay,  100  Ga.  236  (28  S.  E. 
46,  39  L.  R.  A.  96).  But  see :  Button  v.  Tracy,  4  Conn. 
365.  When  a  person  is  a  party  to  an  action  and  be- 
comes a  judgment  debtor  the  law  assumes  that  he 
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knows  of  the  judgment  and  of  what  follows :  Ayres  v. 
Campbell,  9  Iowa,  213  (74  Am.  Dec.  346).  But  the 
Monarch  Lumber  Company  was  not  a  party  to  the 
action  nor  was  it  a  judgment  debtor.  At  no  time  be- 
fore the  issuance  of  the  execution  did  Spencer  acquire 
a  lien  upon  any  property  owned  by  the  Monarch  Lum- 
ber Company  of  Oregon.  At  the  most  Spencer  only 
acquired  the  right  to  compel  the  Monarch  Lumber 
Company  of  Oregon  to  pay  to  him  the  debt  which  the 
lumber  company  owed  to  the  Monarch  Transportation 
Company  and  when  the  statute  gave  the  right  it  also 
prescribcji  the  mode  for  the  exercise  of  the  right.  A 
levy  upon  and  sale  of  property  owned  by  a  person  in 
the  situation  of  the  Monarch  Lumber  Company  of  Ore- 
gon is  a  pure  proceeding  in  invitum  and  the  require- 
ments of  the  statute  ought  to  be  strictly  followed.  The 
authority  of  the  sheriff  is  not  brought  into  existence 
until  he  first  demands  payment  of  the  debt  When  the 
Code  of  Civil  Procedure  was  framed  and  adopted  in 
1862  the  legislature  recognized  the  difference  between 
the  situation  occupied  by  a  judgment  debtor  and  that 
occupied  by  a  third  person  who  owes  a  matured  debt, 
by  permitting  a  levy  upon  the  property  of  the  former 
without  first  demanding  payment  and  by  requiring  a 
demand  upon  the  latter  before  levying  upon  his  prop- 
erty. The  answer  of  a  third  person  who  admits  a  ma- 
tured indebtedness  to  the  defendant,  by  analogy,  takes 
the  place  of  an  answer  by  a  defendant  who  admits  an 
indebtedness  to  the  plaintiff,  but  with  this  difference : 
In  the  latter  case  the  answer  authorizes  a  judgment 
against  the  person  answering,  while  in  the  former  in- 
stance it  does  not  warrant  a  judgment.  When  prop- 
erty of  a  judgment  debtor  is  levied  upon  on  the  faith 
of  an  execution  the  writ  and  the  levy  are  supported 
by  a  judgment,  but  when  property  of  a  third  person 
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is  levied  upon  the  levy  is  not  supported  by  a  judgment 
against  that  third  person.  In  other  words,  the  demand 
prescribed  by  Section  234,  L.  0.  L.,  performs  the  duty 
of  a  judgment  and  therefore  as  against  the  third  per- 
son the  demand  should  be  held  to  be  just  as  essential 
as  a  judgment  is  as  against  the  defendant.  On  the 
one  hand  an  execution  and  levy,  without  a  judgment, 
would  be  void;  and  upon  the  other  hand  an  execu- 
tion and  a  levy  without  a  demand  are  likewise  void. 
The  right  of  levy  flows  from  the  statute  and  the  right 
cannot  be  said  to  exist  unless  the  statute  which  makes 
it  possible  to  exist  has  first  been  complied  with.  In 
brief,  the  demand  is  jurisdictional ;  it  is  mandatory  and 
not  merely  directory.  The  sheriff's  deed  did  not  pass 
title  to  Murphy.  While  it  would  have  been  proper  to 
have  made  entries  in  the  journal  giving  an  account  of 
the  manner  in  which  the  sheriff  executed  the  writ  of 
attachment,  reciting  the  answer  of  the  Monarch  Lum- 
ber Company  of  Oregon,  and,  when  judgment  was  ren- 
dered against  the  defendants,  directing  the  sheriff  to 
proceed  in  accordance  with  Section  234,  L.  0.  L.,  never- 
theless it  was  not  proper  to  enter  a  money  judgment 
against  the  Monarch  Lumber  Company  of  Oregon ;  nor 
would  it  have  been  proper  to  have  ordered  a  sale  of 
the  attached  debt.  The  decree  of  the  trial  court  is 
aflBirmed.  Affirmed.     Eehearing  Denied. 

Mb.  Chief  Justice  McBride,  Mr.  Justice  Benson 
and  Mb.  Justice  Burnett  concur. 


356  Murphy  v,  Bjelik.  [87  Or. 


Beheaiing  denied  February  13,  1918. 

Pbtition  fob  Beheabing. 

(170  Pac.  723.) 

Messrs.  Teal,  Minor  S  Winfree  and  Messrs.  Wilson, 
Need  &  Rossman,  for  the  petition. 

Mr.  Hugh  Montgomery,  Messrs.  Piatt  S  Piatt,  Mr. 
J.  W.  Kaste  and  Mr.  Maurice  W.  Seitz,  contra. 

Department  1.  Mb.  Justice  Habbis  delivered  the 
opinion  of  the  court. 

The  learning  displayed  by  the  attorneys  for  the  ap- 
pellant in  their  petition  for  a  rehearing  and  the  earn- 
estness with  which  they  have  urged  their  contentions, 
the  new  arguments  advanced,  the  amount  involved 
in  the  controversy  and  the  importance  of  the  ques- 
tions litigated,  all  combine  to  demand  further  discus- 
sion of  what  was  treated  in  the  original  opinion  as  the 
crucial  question  presented  by  the  appeal.  It  is  true 
that  the  record  does  not  affirmatively  show  that  the 
sheriff  did  not  demand  payment  of  the  debt  due  from 
the  Monarch  Lumber  Company  of  Oregon  before  levy- 
ing upon  its  property;  but  it  is  also  true  that  the 
record  does  not  aflBirmatively  show  that  the  sheriff  did 
demand  payment  of  the  debt.  The  return  made  by  the 
sheriff  on  the  writ  of  execution  shows  that  he  com- 
plied with  every  requirement  of  the  statutes,  except 
making  a  demand  upon  the  Monarch  Lumber  Company 
of  Oregon  for  payment  of  the  amount  of  its  debt  to  one 
of  the  judgment  debtors,  the  Monarch  Transportation 
Company.  The  entire  judgment-roll  in  the  action 
prosecuted  by  Spencer  together  with  the  writ  of  exe- 
cution and  the  sheriff's  return,  the  order  confirming 
the  sale,  the  sheriff's   certificate  of  sale  and  the  as- 
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signments  of  it,  and  the  sheriff's  deed,  were  all  intro- 
duced in  evidence  by  the  plaintiff,  and  an  examination 
of  the  record  will  disclose  that  not  only  the  return 
made  upon  the  writ  of  execution  but  also  the  entire 
record  is  silent  upon  the  subject  of  whether  a  demand' 
was  made  upon  the  Monarch  Lumber  Company  of  Ore- 
gon for  payment  of  its  debt  before  a  levy  was  made 
by  the  sheriff  upon  its  property,  although  all  the  de- 
tails of  the  act  of  making  the  levy  as  well  as  of  the  sale 
of  the  property  fully  appear  in  the  record.  The  re- 
spondents gave  ample  notice  in  their  printed  brief 
that  they  would  insist  that  the  sale  was  void  because 
no  demand  had  been  made  upon  the  Monarch  Lum- 
ber Company  of  Oregon.  It  is  not  now  and  never  has 
been  contended  that  a  demand  was  in  fact  made,  al- 
though it  is  now  argued  by  the  petitioner  that,  since 
there  is  no  evidence  affirmatively  showing  a  failure 
to  make  a  demand,  the  presumption  is  that  the  sheriff 
performed  his  duty  by  demanding  payment  from  the 
Monarch  Lumber  Company  of  Oregon.  It  was  not 
intended  to  announce  in  the  original  opinion  that  the 
evidence  affirmatively  disclosed  that  a  demand  was  not 
made  and  any  language  which  directly  or  indirectly 
suggests  that  the  evidence  affirmatively  proves  a  fail- 
ure to  make  a  demand,  is  inapt,  because  as  already 
stated  the  record  is  merely  silent  upon  the  subject. 
However,  the  conclusion  reached  in  the  original  opin- 
ion was  predicated  upon  the  theory  that  the  making 
of  a  demand  was  mandatory  and  not  merely  directory, 
that  it  was  a  jurisdictional  prerequisite,  and  that 
unless  it  affirmatively  appeared  upon  the  record  that 
the  sheriff  had  first  demanded  that  the  Monarch  Lum- 
ber Company  of  Oregon  pay  its  debt,  a  levy  upon  and 
sale  of  the  company's  property  was  utterly  void. 
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The  appellant  insists  that  the  court  had  authority 
to  render  a  judgment  against  the  Monarch  Lumber 
Company  of  Oregon.  We  have  again  examined  the 
question  from  every  angle  and  carefully  considered 
every  argument  advanced  by  the  appellant,  but  we 
come  to  the  same  conclusion  that  was  reached  in  the 
original  opinion.  Every  section  of  the  Code  which 
can  in  any  wise  be  applicable  to  any  phase  of  the  ques- 
tion is  a  component  pa^t  of  the  Civil  Code  which  was 
adopted  in  1862  as  framed  by  the  Code  commissioners. 
The  Code  was  written  as  an  harmonious  whole  and  it 
was  not  the  work  of  persons  writing  at  different  times 
or  at  cross-purposes.  Examining  this  Code  as  an 
harmonious  whole  it  will  be  seen  that  nowhere  has  it 
in  terms  conferred  authority  for  rendering  a  judg- 
ment against  a  garnished  third  person  when  the  at- 
taching plaintiff  is  satisfied  with  the  third  person's 
certificate  that  he  owes  a  matured  debt  to  a  defendant 
in  the  action.  Not  only  does  the  Code  fail  to  confer 
the  authority  in  express  terms  but  every  implication 
to  be  derived  from  the  language  found  in  it  per- 
sistently points  to  a  withholding  rather  than  a  grant- 
ing of  the  authority.  Express  provision  is  made  for  a 
judgment  against  a  garnishee  who  refuses  to  give  a 
certificate  or  who  gives  an  unsatisfactory  certificate, 
and  the  very  fact  that  such  authority  is  expressly 
given  in  these  two  specified  instances  is  by  implication 
a  withholding  of  authority  to  enter  a  judgment  against 
a  garnished  person  who  satisfactorily  certifies  that  he 
owes  a  matured  debt  to  a  defendant  in  the  action. 
Provision  is  not  only  made  for  a  judgment  against  a 
garnishee  who  refuses  to  make  a  certificate  or  who 
gives  an  unsatisfactory  one,  but  express  provision 
is  also  made  for  the  issuance  of  an  execution  upon 
that  judgment  ''as  upon  ordinary  judgments  between 
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plaintiff  and  defendant:  Section  321,  L.  0.  L.  There 
is  no  provision  whatever  for  an  execution  against  a 
garnished  person  who  stands  in  the  position  of  the 
Monarch  Lumber  Company  of  Oregon  and  hence  to 
reach  a  matured  debt  owing  from  such  garnished  per- 
son, one  must  look  elsewhere  to  see  whether  any  pro- 
vision has  been  made. 

10.  There  are  three  kinds  of  executions : ' '  one  against 
the  property  of  the  judgmerU  debtor,'*  another  against 
his  person,  and  the  third  for  the  delivery  of  specific 
property  or  damages  for  withholding  it:  Section  214, 
L.  0.  L.  The  plaintiff  in  the  action  can  have  an  exe- 
cution issued  by  the  clerk  *' against  the  property  of  the 
judgment  debtor*'  and  *4t  shall  contain  the  name  of 
the  court,  the  names  of  the  parties  to  the  action,  and 
the  title  thereof;  it  shall  substantially  describe  the 
judgment.*'  The  writ  of  execution  is  then  delivered 
to  the  sheriff  who  executes  it  in  the  manner  provided 
by  Sections  233  and  234 ;  but  it  must  be  borne  in  mind 
that  the  writ  with  which  the  sheriff  is  armed  is  a  writ 
of  execution  **  against  the  property  of  the  judgment 
debtor,*'  in  the  action.  If  it  appears  from  the  cer- 
tificate of  the  garnished  third  person  that  he  is  owing 
a  matured  debt  to  the  judgment  debtor  in  the  action, 
then  the  sheriff  who  is  armed  with  this  writ  of  execu- 
tion ** against  the  property  of  the  judgment  debtor," 
if  such  debt  is  not  paid  on  demand,  must  levy  on  the 
property  of  the  garnished  third  person,  in  all  respects 
as  if  the  execution  was  against  the  property  of  such 
third  person :  Section  234,  L.  0.  L.  The  sheriff  is  not 
directed  to  look  to  a  judgment  against  the  third  per- 
son to  discover  whether  the  latter  owes  a  defendant 
in  the  action,  but  the  oflScer  is  required  to  look  to  the 
certificate.  There  is  no  provision  for  a  writ  of  exe- 
cution against  the  property  of  a  garnished  third  per- 
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son  who  has  satisfactorily  certified  that  he  owes  a 
matured  debt  to  a  defendant  in  the  action  but  the 
only  provision  made  by  the  Code  is  a  writ  of  execution 
against  the  property  of  the  judgment  debtor  in  the 
action  and  this  writ  is  executed  just  as  if  it  were 
against  the  property  of  the  garnished  third  person. 
The  very  form  of  the  writ  precludes  all  notion  of  a 
judgment  against  the  garnished  third  person.  The 
fact  that  provision  is  expressly  made  for  a  judgment 
against  a  garnished  person  who  gives  an  unsatisfac- 
tory  certificate  or  refuses  to  give  any  certificate  and 
no  express  provision  is  made  for  a  judgment  against 
a  third  person  who  satisfactorily  certifies  that  he  owes 
a  matured  debt  to  a  defendant  in  the  action ;  the  fact 
that  express  provision  is  made  for  the  issuance  of  a 
writ  of  execution  on  an  expressly  authorized  judgment 
against  a  garnishee  and  no  other  express  provision 
is  made  for  a  writ  of  execution  to  enforce  collection 
from  a  garnished  person  except  the  general  provision 
for  the  issuance  of  a  writ  of  execution  against  the 
property  of  the  judgment  debtor  in  an  action ;  the  fact 
that  the  writ  of  execution  mentioned  in  Sections  233 
and  234,  L.  0.  L.,  runs  against  the  property  of  the 
judgment  debtor  in  the  action  and  must  contain  the 
information  specified  by  Section  215,  L.  0.  L. ;  the  fact 
that  there  is  nowhere  any  provision  for  an  execution 
against  the  property  of  a  third  person  in  the  situation 
of  the  Monarch  Lumber  Company  of  Oregon ;  and  the 
fact  that  Section  234,  L.  0.  L.,  directs  the  sheriff  to 
look  to  the  certificate  of  the  third  person  instead  of  a 
judgment  against  such  third  person  to  see  whether 
that  third  person  owes  the  judgment  debtor  against 
whose  property  the  writ  runs,  are  facts  which,  when 
viewed  separately  are  very  persuasive,  but  when  com- 
bined and  considered  together  lead  with  almost  ir- 
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resistible  force  to  the  conclusion  that  the  Code  does 
not  contemplate  the  entry  of  a  judgment  against  a 
third  person  in  the  situation  of  the  Monarch  Lumber 
Company  of  Oregon. 

11.  There  is  yet  another  circumstance  that  is  highly 
significant.  It  is  true  that  by  the  terms  of  Section  301, 
L.  0.  L.,  a  garnished  third  person  is  from  the  time 
of  the  service  of  a  copy  of  the  writ  and  notice,  liable 
to  the  plaintiff  until  the  attachment  be  discharged  or 
the  judgment  be  satisfied,  but  it  is  also  true  that  this 
service  of  the  writ  and  notice  does  not  confer  juris- 
diction over  the  person  of  a  garnishee  so  as  to  author- 
ize the  entry  of  a  judgment  against  such  garnishee, 
because  the  order  prescribed  in  Section  303,  L.  0.  L., 
must  be  obtained  and  served  before  the  court  acquires 
jurisdiction  to  render  a  judgment  against  a  garnishee 
who  either  refuses  to  give  a  certificate  or  gives  an 
unsatisfactory  certificate :  Carter  v.  Koshland,  12  Or. 
492,  497  (8  Pac.  556) ;  McLaughlin  v.  Aumsville  Merc. 
Co.,  74  Or.  80,  89  (144  Pac.  1154) ;  Smith  v.  Conrad, 
23  Or.  206,  212  (31  Pac.  398).  To  require  the  service 
of  the  order  prescribed  by  Section  303,  L.  0.  L.,  as  a 
jurisdictional  prerequisite  is  to  require  ridiculous  and 
wasteful  excess,  if  it  can  be  said  that  service  of  a 
notice  of  garnishment  and  a  copy  of  the  writ  of  attach- 
ment confers  jurisdiction  over  the  person  of  the  gar- 
nishee so  as  to  authorize  a  judgment  against  him.  If 
service  of  the  writ  and  notice  confers  jurisdiction,  then 
service  of  the  order  specified  by  Section  303,  L.  0.  L., 
would  not  make  more  complete  what  was  already  com- 
plete. 

12.  The  appellant  invokes  the  aid  of  Section  983, 
L.  0.  L.,  and  argues  that  this  section  of  the  Code  au- 
thorizes a  judgment  against  the  Monarch  Lumber  Com- 
pany of  Oregon.  This  section  only  applies  where  juris- 
diction is  conferred  on  a  court  or  judicial  officer.    The 
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section  cannot  itself  be  the  source  of  jurisdiction,  for  it 
is  only  available  to  carry  jurisdiction  into  effect  after 
jurisdiction  has  first  been  conferred  by  the  Constitution 
or  some  statute.  There  is  no  statute  expressly  authoriz- 
ing a  judgment  against  a  person  in  the  position  of  the 
Monarch  Lumber  Company  of  Oregon  and  every  im- 
plication to  be  derived  from  the  several  statutes  points 
to  the  conclusion  that  the  Code  does  not  contemplate 
the  entry  of  such  a  judgment.  If  a  judgment  is  to 
be  entered,  why  is  there  no  provision  for  an  execution 
against  the  property  of  the  third  person  1  *  *  The  course 
of  proceeding,"  to  use  the  language  of  Section  983, 
L.  0.  L.,  is  ''specifically  pointed  out  by  this  Code/' 
for  in  the  plainest  terms  it  provides  for  an  execution 
against  the  property  of  the  judgment  debtor  in  the 
action,  and  then,  if  the  debt  due  from  the  garnished 
third  person  is  not  paid  upon  demand,  the  sheriff  can, 
on  the  authority  of  this  writ,  levy  upon  the  property 
of  that  person  in  all  respects  as  if  the  execution  were 
against  his  property.  The  language  of  Section  234, 
L.  0.  L.,  is  unequivocal ;  it  construes  itself. 
13.  In  the  original  opinion  it  is  said  that 

*'the  demand  prescribed  by  Section  234,  L.  0.  L., 
performs  the  duty  of  a  judgment,  and  therefore  as 
against  the  third  person  the  demand  should  be  held 
to  be  just  as  essential  as  a  judgment  is  as  against  the 
defendant.  *' 

We  did  not  decide  and  do  not  now  determine  whether 
the  statute  is  constitutional,  but  the  quoted  language 
was  employed  solely  for  the  purpose  of  emphasizing 
the  necessity  of  making  a  demand.  If  it  be  suggested 
by  the  appellant  that  to  take  the  property  of  the  Mon- 
arch Lumber  Company  of  Oregon  without  a  judgment 
against  it  is  to  take  its  property  without  due  process 
of  law  then,  since  there  is  no  authority  for  a  judgment, 
the  levy  and  sale  were  necessarily  void,  even  though 
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it  be  assumed  that  the  levy  was  preceded  by  a  demand 
for  payment  of  the  debt.  But  assuming,  without  de- 
ciding, that  the  procedure  affords  due  process  of  law, 
it  can  readily  be  seen  that,  if  there  is  no  authority  for 
a  judgment  against  the  garnished  person,  the  demand 
is  an  indispensable  prerequisite. 

14-16.  The  appellant  places  much  reliance  upon  the 
order  of  the  Circuit  Court  confirming  the  sale.  If  the 
statute  authorized  the  entry  of  a  judgment  against  a 
person  in  the  position  of  the  Monarch  Lumber  Com- 
pany of  Oregon  and  made  provision  for  the  issuance  of 
an  execution  on  that  judgment,  then  cases  like  Bcmk  of 
Colfax  V.  Richardson,  34  Or.  518  (54  Pac.  359,  75  Am. 
St.  Rep.  664),  and  Voorhees  v.  Jackson,  35  U.  S.  (10 
Pet.)  449  (9  L.  Ed.  490)  might  be  apropos.  The  Cir- 
cuit Court  is  a  superior  court  of  record  and  it  is  true 
that  when  a  judgment  of  such  a  court  relating  to  a 
matter  falling  within  the  general  scope  of  its  powers 
is  produced,  the  judgment  generally  proves  itself  and 
in  the  absence  of  affirmative  evidence  to  the  contrary, 
jurisdiction  will  usually  be  presumed ;  but,  on  the  other 
hand,  if  in  rendering  the  judgment  the  court  was  not 
proceeding  according  to  the  course  of  the  common  law, 
as  where  it  was  exercising  special  powers  not  brought 
into  action  according  to  the  course  of  the  common 
law,  jurisdiction  will  not  be  presumed,  but  must  be 
made  affirmatively  to  appear  on  the  face  of  the  record. 
This  doctrine  is  expressly  recognized  in  Bank  of  Col- 
fax V.  Richardson,  34  Or.  518  (54  Pac.  359,  75  Am.  St. 
Eep.  664),  and  has  been  applied  in  Willamette  Real 
Estate  Co.  v.  Hendrix,  28  Or.  485,  494  (42  Pac.  514, 
52  Am.  St.  Eep.  800) ;  Mertens  v.  Northern  State  Bank, 
68  Or.  273  (135  Pac.  885).  As  stated  by  appellant  in 
his  petition  for  a  rehearing,  **the  statute  in  regard  to 
garnishment  is  anomalous.^'    In  the  instant  case  there 
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was  no  authority  for  a  judgment  against  the  Monarch 
Lumber  Company  of  Oregon  and  hence  the  attempted 
judgment  was  a  nullity  and  in  contemplation  of  law 
there  was  no  judgment  at  all.  The  only  judgment 
provided  for  by  statute  is  the  judgment  against  the 
defendants  in  the  action.  The  only  writ  provided  for 
is  a  writ  of  execution  against  the  property  of  the  judg- 
ment debtor  and  it  is  this  writ  that  serves  as  the  sher- 
iff's authority  to  levy  upon  the  property  of  the  gar- 
nished person. 

17.  The  Monarch  Transportation  Company  is  at  once 
the  judgment  debtor  of  Spencer,  and  the  creditor  of 
the  Monarch  Lumber  Company  of  Oregon.  The  Mon- 
arch Transportation  Company  could  not,  without  a 
judgment  against  its  debtor,  the  Monarch  Lumber  Com- 
pany of  Oregon,  compel  the  payment  of  the  debt  due 
from  the  latter  to  the  former;  and  yet  Section  234, 
L.  0.  L.,  contemplates  that  Spencer  can  compel  the  pay- 
ment of  that  debt,  even  though  neither  Spencer  nor  the 
Monarch  Transportation  Company  has  a  judgment 
against  the  Monarch  Lumber  Company  of  Oregon. 
In  other  words,  the  statute  enables  Spencer  to  accom- 
plish without  a  judgment  against  the  Monarch  Lumber 
Company  of  Oregon  what  could  only  be  accomplished 
by  the  Monarch  Transportation  Company  with  a  judg- 
ment. The  authority  to  seize  the  property  of  the 
Monarch  Lumber  Company  of  Oregon  could  have  been 
brought  into  existence  only  by  first  making  a  demand 
upon  the  Monarch  Lumber  Company  of  Oregon  to  pay 
its  debt,  and  since  the  record  does  not  aflSrmatively 
show  that  the  authority  was  brought  into  existence,  the 
levy  and  sale  were  void.  While  we  neither  decide 
nor  intimate  that  the  statute  is  unconstitutional,  yet 
if  it  is  defective  or  invalid  the  remedy  is  with  the  legis- 
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latnre  and  not  with  the  courts.    The  petition  for  a 
rehearing  is  denied.  Beheabing  Denied. 

Mil  Chiep  Justice  McBbide^  Mb.  Justice  Benson, 
and  Mb.  Justice  Bubnett  concur. 


Argaed   October   4,   affirmed   December   27,   1917,   rehearing   denied 

February  13,  1918. 

BRAYTON  &  LAWBAUGH  v.  MONARCH  LUM- 
BER CO. 

(169  Pa«.  528;  170  Pac.  717.) 

Oorporattons— Creditors'  Snlt— Avoiding  Mortgaga—Frand— Evidence. 

1.  Kvidence,  in  suit  hy  nonsecared  creditors  of  a  corporation  to 
defeat  or  reduce  the  amount  of  its  mortgage,  held  to  show  the  in- 
debtedness represented  by  the  mortgage  and  secured  notes  to  be  free 
from  fraud. 

tJsory — PenonB  Entitled  to  Take  Advantage. 

2.  Even  if  the  notes  secured  by  a  mortgage  be  usurious,  this  can- 
not, to  the  extent  of  the  principal,  avail  a  subsequent  judgment  credi- 
tor of  the  mortgagor;  the  debt  without  interest  being  under  Section 
6030,  L.  O.  L.,  payable  to  the  state  for  the  school  fund,  and  the 
mortgage  being  a  mere  incident  of  the  debt. 

tJsnry — ^Forfeiture — Suit  for  Determlnatloii. 

3.  The  suit  in  which  under  Section  6030,  L.  O.  L.,  it  can  be  de- 
termined that  mortgage  notes  are  usurious,  and  the  principal  payable 
to  the  state  for  the  school  fund,  is  one  on  the  mortgage  or  notes. 

Goiporations — Creditors^  Suit — ^Avoiding  Deed. 

4.  Conveyances  by  an  insolvent  corporation  of  all  its  assets  to 
another  corporation  without  property,  consideration  for  which  failed, 
and  conveyances  of  such  property  by  the  second  corporation  without 
authorization  to  the  mortgagees  of  the  first  corporation,  knowing  of 
the  circumstances,  are  properly  annulled  at  suit  of  the  creditors  of 
the  first  corporation. 

Mortgages — Receiver— Mortgagee  in  Possession. 

5.  Receiver  of  mortgaged  property  of  an  insolvent  is  properly 
appointed  at  suit  of  mortgagor's  creditors,  though  the  mortgagee  or 
its  alienee  be  rightfully  in  possession;  both  being  insolvent,  and  the 
expenses  of  caring  for  property  exceeding  receipts  from  sales  and 
rentals. 

[As  to  when  receivers  may  be  appointed  to  take  care  of  mort- 
gaged property,  see  note  in  72  Am.  0tb  Bep.  74.] 


366         Brayton  &  Lawbaugh  v.  Monarch  L.  Co.     [87  Or. 


From  Multnomah :  John  P.  Kavanaugh,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Habhis. 

Brayton  &  Lawbaugh,  Ltd.,  a  corporation,  brought 
this  suit  against  the  Monarch  Lumber  Company,  a  cor- 
poration organized  under  the  laws  of  Oregon,  the 
Monarch  Lumber  Company,  a  corporation  created 
under  the  laws  of  Maine,  the  Assets  Eealization  Com- 
pany, a  New  Jersey  corporation  with  an  office  in 
Chicago,  William  W.  Crawford  as  an  individual  and 
as  a  trustee,  W.  T.  Patton  and  John  Bjelik.  The  As- 
sets Eealization  Company,  its  agents  and  trustees  Ira 
M.  Cobe,  Grayson  M.  P.  Murphy  and  William  W.  Craw- 
ford on  the  one  side  and  the  judgment  creditors  of  the 
Monarch  Lumber  Company  of  Oregon  on  the  other 
side,  have  been  litigating  the  title  and  possession  of 
property  which  was  once  owned  by  the  Monarch  Lum- 
ber Company  of  Oregon,  The  litigation  embraces  two 
suits :  this  one  and  also  the  one  prosecuted  by  Grayson 
M.  P.  Murphy  against  John  Bjelik,  W.  T.  Patton,  Bray- 
ton &  Lawbaugh,  Ltd.,  and  A.  C.  Springer.  The  suit 
brought  by  Murphy  resulted  in  a  decree  in  this  court 
adjudging  that  a  sheriff's  deed,  relied  upon  by  him, 
was  void  for  the  reason  that  the  precedent  levy  was 
void.  Although  our  opinion  rendered  this  day  in  the 
Murphy  case  contains  a  lengthy  statement  of  all  the 
facts  involved  there,  it  will  nevertheless  be  necessary 
here  not  only  to  restate  some  of  the  facts  but  also  to 
give  a  more  detailed  account  of  several  transactions. 

The  Monarch  Lumber  Company  of  Oregon  was  the 
owner  of  real  estate  on  Oregon  Slough  upon  which 
was  located  a  modem  sawmill  plant  with  a  capacity 
of  300,000  feet  per  ten  hours.  In  addition  to  the  saw- 
mill plant  which  included  a  planing  mill,  dry-kilns  and 
such  appliances  and  equipment  as  are  usually  found 
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with  a  modem  sawmill,  the  company  owned  a  block 
of  ground  in  Kenton  which  was  used  as  a  retail  lumber- 
yard. It  also  had  on  hand  at  all  times  a  considerable 
quantity  of  manufactured  lumber  and  it  operated  re- 
tail lumber  yards  at  different  places  in  the  state.  In 
this  as  in  the  Murphy  suit  the  Oregon  Slough  prop- 
erty will  be  referred  to  as  Tract  A  and  the  Kenton 
property  will  be  designated  as  Tract  B. 

Under  date  of  September  1, 1911,  the  Monarch  Lum- 
ber Company  of  Oregon  executed  twelve  promissory 
notes  payable,  to  the  order  of  itself,  on  September  1, 

1912,  with  interest  until  maturity  at  the  rate  of  six 
per  cent  per  annum  and  at  the  rate  of  seven  per  cent 
per  annum  after  maturity.  The  twelve  notes  were  for 
the  aggregate  sum  of  $300,000,  each  being  for  the  prin- 
cipal sum  of  $25,000.  The  Monarch  Lumber  Company 
of  Oregon  secured  these  notes  by  executing  to  William 
W.  Crawford,  trustee,  a  trust  deed,  hereinafter  called 
a  mortgage,  bearing  date  September  1, 1911,  and  cover- 
ing Tracts  A  and  B  as  well  as  all  other  property  owned 
by  the  company.  The  maker  of  the  notes  indorsed  each 
of  them.  Each  note  was  indorsed  and  guaranteed  by 
the  David  Investment  Company,  a  corporation,  and  by 
Lester  W.  David.  The  Assets  Realization  Company 
acquired  the  notes  and  became  the  owner  of  them. 

The  Monarch  Lumber  Company  of  Oregon  conveyed 
Tract  A  to  the  Monarch  Lumber  Company  of  Maine 
by  a  deed  which  is  dated  July  30,  1913,  and  was  re- 
corded July  31, 1913.  The  Monarch  Lumber  Company 
of  Oregon  transferred  all  its  personal  property  to  the 
Monarch  Lumber  Company  of  Maine  by  a  bill  of  sale 
dated  July  30, 1913,  and  filed  for  record  on  August  14, 

1913.  Tract  B  was  transferred  to  the  Monarch  Lum- 
ber Company  of  Maine  by  the  Monarch  Liunber  Com- 
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pany  of  Oregon  by  a  deed  which  is  dated  August  4, 
1913,  and  was  recorded  September  6, 1913. 

The  Monarch  Lumber  Company  of  Maine  conveyed 
Tracts  A  and  B  to  Ira  M.  Cobe  by  a  deed  dated  Sep- 
tember 4,  1913,  and  rec6rded  September  6,  1913,  and 
transferred  all  the  personal  property  to  Ira  M.  Cobe 
by  a  bill  of  sale  which  is  likewise  dated  September  4, 
1913,  and  was  recorded  September  6,  1913.  Cobe 
deeded  Tracts  A  and  B  to  Grayson  M.  P.  Murphy  by 
an  instrument  dated  January  22, 1915. 

Ira  M.  Cobe  was  one  of  the  vice-presidents  of  the 
Assets  Eealization  Company.  He  severed  his  connec- 
tion with  the  company  about  October,  1914,  and  was 
succeeded  by  Grayson  M.  P.  Murphy.  When  the  Mon- 
arch Lumber  Company  of  Maine  transferred  all  the 
personalty  and  Tracts  A  and  B  to  Cobe  he  took  charge 
of  the  property  and  from  time  to  time  sold  lumber  and 
other  articles  of  personal  property;  and  when  Cobe 
conveyed  to  Murphy  the  latter  continued  to  sell  such 
part  of  the  personal  property  as  he  could  dispose  of. 
Cobe  and  Murphy  acted  as  trustees  for  the  Assets 
Realization  Company  and  their  acts  may  be  regarded 
as  the  acts  of  that  company. 

Although  the  Spencer  judgment,  the  sale  of  Tracts 
A  and  B  under  the  execution  issued  on  the  Spencer 
judgment,  and  the  sheriff's  deed  to  Murphy  are  re- 
ferred to  in  some  of  the  pleadings  in  the  instant  suit, 
no  statement  need  here  be  made  of  the  facts  involved 
in  the  sheriff's  deed  to  Murphy  for  the  reason  that  a 
complete  account  of  that  transaction  may  be  found  in 
the  opinion  which  we  have  this  day  rendered  holding 
that  the  sheriff's  deed  is  void.  Eliminating  all  that 
is  said  about  the  sheriff's  deed  to  Murphy,  we  can  now 
attempt  to  give  the  substance  of  the  numerous  plead- 
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ings  as  we  find  them  in  170  printed  pages  of  the 
abstract. 

The  plaintiff  Brayton  &  Lanbaugh,  Ltd.,  alleges  that 
it  commenced  an  action  against  the  Monarch  Lumber 
Company  of  Oregon  on  August  13,  1913,  and  on  that 
day  attached  Tract  A  and  that  on  December  8,  1913, 
the  action  culminated  in  a  judgment  and  order  of  sale 
of  attached  property ;  that  the  Monarch  Lumber  Com- 
pany of  Oregon  owed  more  than  half  a  million  dollars 
to  different  persons,  firms  and  corporations  including 
an  indebtedness  of  $200,000  to  the  Assets  Realization 
Company;  that  the  Monarch  Lumber  Company  of 
Oregon,  the  Assets  Eealization  Company,  William  W. 
Crawford  and  Ira  M.  Cobe  entered  into  a  conspiracy 
to  give  the  Assets  Realization  Company  a  preference 
and  to  defraud  the  other  creditors ;  that  in  pursuance 
of  such  conspiracy  the  notes  and  mortgage  were  given 
for  $300,000  and  that  consequently  the  excess  above 
$200,000  is  usurious  and  fraudulent.  The  complaint 
also  alleges  that  in  furtherance  of  the  conspiracy  to 
defraud  creditors  the  Monarch  Lumber  Company  of 
Oregon,  the  Assets  Realization  Company,  Ira  M.  Cobe 
and  William  W.  Crawford  caused  the  Monarch  Lum- 
ber Company  of  Maine  to  be  organized  and  then  caused 
the  assets  of  the  Monarch  Lumber  Company  of  Oregon 
to-  be  transferred  to  the  Monarch  Lumber  Company  of 
Maine.  The  plaintiff  also  charges  that  the  deed  and 
bill  of  sale  to  Cobe  were  made  for  the  purpose  of  de- 
frauding the  creditors  of  the  Monarch  Lumber  Com- 
pany of  Oregon.  The  complaint  concludes  with  a 
prayer  for  the  annulment  of  the  deeds  and  bills  of 
sale,  a  cancellation  of  the  mortgage  and  of  the  notes 
held  by  the  Assets  Realization  Company  and  that  the 
amount  of  its  claim  be  ascertained  and  reduced  to  a 
general  instead  of  a  preferred  claim  against  the  Mon- 
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arch  Lumber  Company  of  Oregon,  and  for  an  aoconnt- 
ing  by  Cobe,  Murphy,  Crawford  and  the  Assets  Beali- 
zation  Company. 

The  answering  defendants  are  W.  T.  Patton  who 
obtained  a  judgment  against  the  Monarch  Lumber 
Company  of  Oregon  on  September  5, 1913,  John  Bjelik 
a  judgment  creditor  of  the  Monarch  Lumber  Company 
of  Oregon,  William  W.  Crawford,  individually  and  as 
trustee,  the  Monarch  Lumber  Company  of  Oregon  and 
the  Monarch  Lumber  Company  of  Maine,  and  the 
Assets  Bealization  Company.  The  answer  which 
Crawford  filed  to  the  complaint  is  a  denial  of  the 
charge  of  conspiracy  and  a  recital  by  way  of  admis- 
sions and  allegations  of  the  execution  of  the  mortgage 
to  him.    His  prayer  is  for  a  dismissal  of  the  complaint. 

The  Assets  Bealization  Company  answered  the  com- 
plaint by  alleging  that  the  Monarch  Lumber  Company 
of  Oregon  executed  the  notes  and  mortgage  for  the 
purpose  of  funding  its  indebtedness;  that  the  David 
Investment  Company  agreed  to  purchase  the  notes  and 
to  pay  $264,000  cash  and  allow  a  credit  of  $36,000  on 
an  indebtedness  of  approximately  $57,000  then  owing 
from  the  Monarch  Lumber  Company  of  Oregon  to  the 
David  Investment  Company;  that  the  Monarch  Lum- 
ber Company  of  Oregon  was  a  going  concern  owning 
property  worth  $500,000;  that  the  transfers  to  the 
Monarch  Lumber  Company  of  Maine  were  not  made 
for  the  purpose  of  defrauding  creditors  but  that  they 
were  made  with  the  consent  of  the  creditors  and  for 
the  avowed  purpose  of  providing  means  for  the  pay- 
ment of  the  creditors ;  that  the  transfers  to  Cobe  were 
not  made  in  discharge  of  the  notes  held  by  the  Assets 
Realization  Company  but  that  they  were  executed  for 
the  purpose  of  putting  Cobe  in  possession  of  the  prop- 
erty as  an  agent  of  Crawford,  the  trustee  who  held  the 
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mortgage,  and  that  accordingly  Cobe  took  possession, 
cared  for  the  property  and  from  time  to  time  sold  per- 
sonalty, using  the  proceeds  to  pay  expenses.  The 
prayer  is  that  the  complaint  be  dismissed. 

The  Monarch  Lumber  Company  of  Oregon  and  the 
Monarch  Lumber  Company  of  Maine  joined  in  an  an- 
swer which  concludes  with  a  prayer  for  the  dismissal 
of  the  complaint. 

W.  T.  Patton  and  John  Bjelik  each  filed  an  answer 
and  a  cross-complaint,  Patton  secured  a  judgment 
for  $803.95  against  the  Monarch  Lumber  Company  of 
Oregon.  The  judgment  was  docketed  on  September  5, 
1913,  and  an  execution  was  issued  and  Tracts  A  and  B 
were  sold  on  November  17, 1913,  by  the  sheriff  to  W.  T, 
Patton  for  $837.68.  The  sale  was  confirmed  on  De- 
cember 24, 1913,  and  on  December  26, 1914,  a  sheriff's 
deed  was  delivered  to  Patton  and  the  instrument  was 
recorded  on  January  28,  1915.  Bjelik  recovered  a 
judgment  for  $3,084.65  against' the  Monarch  Lumber 
Company  of  Oregon  on  June  30,  1913,  for  an  injury 
which  was  sustained  on  December  26,  1912. 

The  answer  and  cross-complaint  interposed  by  Pat- 
ton recites  the  judgment  recovered  by  him,  the  sale  of 
Tracts  A  and  B  on  the  execution  issued  upon  his  judg- 
ment and  the  delivery  of  the  sheriff's  deed  to  him. 
Patton  then  avers  that  the  Monarch  Lumber  Company 
of  Oregon  and  the  Assets  Eealization  Company  agreed 
that  the  former  would  convey  its  assets  to  the  latter  in 
satisfaction  of  the  indebtedness  owing  from  the  lumber 
company  and  that  the  agreement  was  carried  out  by 
the  transfer  to  the  Monarch  Lumber  Company  of 
Maine  which  in  turn  conveyed  to  Cobe  who  held  as  a 
trustee  for  the  Assets  Eealization  Company.  The 
prayer  is  that  Patton  be  deemed  to  be  the  owner  of 


372         BaAYTON  &  Lawbaugh  v.  Monarch  L.  Co.     [87  Or. 

Tracts  A  and  B  freed  from  any  claim  of  the  Assets 
Realization  Company  or  its  agents  Cobe  and  Murphy. 

The  Monarch  Lumber  Company  of  Oregon  and  the 
Monarch  Lumber  Company  of  Maine  joined  in  an  an- 
swer to  the  Patton  cross-complaint,  by  alleging  that  the 
conveyances  from  the  former  to  the  latter  company 
were  with  the  consent  of  the  creditors  of  the  Monarch 
Lumber  Company  of  Oregon;  and  that  the  transfers 
to  Cobe  were  as  further  security  for  the  notes  held  by 
the  Assets  Realization  Company. 

William  W.  Crawford  and  the  Assets  Realization 
Company  joined  in  an  answer  to  the  Patton  cross- 
complaint.  This  answer  repeats  the  claim  that  the 
conveyances  to  the  Monarch  Lumber  Company  of 
Maine  were  made  with  the  consent  of  the  creditors  of 
the  Monarch  Lumber  Company  of  Oregon  and  that 
the  property  was  then  transferred  to  Cobe  as  further 
security  for  the  notes  owned  by  the  Assets  Realization 
Company.  A  complete  account  is  given  of  their  ver- 
sion of  the  execution  of  the  notes  and  mortgage,  the 
indorsements  made  upon  the  paper  and  the  acquire- 
ment of  the  notes  by  the  Assets  Realization  Company. 

The  answer  and  cross-complaint  submitted  by  Bjelik 
is  much  like  the  answer  and  cross-complaint  submitted 
by  Patton  and  yet  there  are  some  differences  between 
the  two  pleadings.  Bjelik  pleads  his  judgment  against 
the  Monarch  Lumber  Company  of  Oregon.  He  alleges 
that  the  notes  and  mortgage  were  given  for  a  bonus  of 
$36,000  and  that  they  are  usurious;  that  in  1913  the 
Monarch  Lumber  Company  of  Oregon  was  hopelessly 
insolvent ;  that  Cobe,  the  Assets  Realization  Company 
and  the  Monarch  Lumber  Company  of  Oregon  caused 
the  Monarch  Lumber  Company  of  Maine  to  be  created 
so  that  it  could  take  over  all  the  assets  of  the  Monarch 
Lumber  Company  of  Oregon  under  a  plan  of  reorgan- 
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ization  which  contemplated  the  sale  of  stock  to  be 
issued  by  the  Monarch  Lumber  Company  of  Maine  and 
the  application  of  the  proceeds  of  such  sale  to  the 
claims  of  creditors  of  the  Monarch  Lumber  Company 
of  Oregon;  that  the  assets  were  all  conveyed  to  Cobe 
before  any  sales  could  be  made  of  the  stock  issued  by 
the  Monarch  Lumber  Company  of  Maine ;  and  that  the 
conveyances  as  actually  made  to  the  Monarch  Lumber 
Company  of  Maine  and  to  Cobe  were  in  fraud  of  the 
creditors  of  the  Monarch  Lumber  Company  of  Oregon. 
This  pleading  prays  that  the  conveyances  to  the  Mon- 
arch Lumber  Company  of  Maine  and  to  Cobe  be  de- 
clared to  have  been  made  to  defraud  the  creditors  of 
the  Monarch  Lumber  Company  of  Oregon ;  that  Tracts 
A  and  B  and  the  remaining  personalty  be  decreed  to  be 
the  property  of  the  Monarch  Lumber  Company  of 
Oregon ;  that  Cobe,  Murphy  and  the  Assets  Eealization 
Company  be  required  to  account  for  the  moneys  re- 
ceived by  them  from  the  sales  of  lumber  and  other 
property ;  and  that  a  receiver  be  appointed. 

The  Monarch  Lumber  Company  of  Oregon,  and  the 
Monarch  Lumber  Company  of  Maine  answered  Bjelik 
by  reiterating  the  allegations  made  by  them  in  other 
pleadings  to  the  effect  that  the  transfers  to  the  Mon- 
arch Lumber  Company  of  Maine  and  to  Cobe  were 
made  with  the  consent  of  the  creditors  and  that  Cobe 
took  the  property  as  further  security. 

The  answer  of  the  Assets  Eealization  Company  and 
Crawford  is  much  like  their  answer  to  the  Patton 
cross-complaint.  They  aver  that  the  conveyances  re- 
ceived by  the  Monarch  Lumber  Company  of  Maine  and 
by  Cobe  were  executed  with  the  consent  of  the  creditors 
and  that  Cobe  took  possession  of  the  property  as  agent 
for  William  W.  Crawford,  the  trustee,  and  the  Assets 
Eealization  Company,  the  owner  of  the  notes,  and  for 
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the  purpose  of  enabling  him  to  dispose  of  such  portions 
of  the  personalty  as  were  not  required  in  the  main- 
tenance of  the  mortgaged  property  and  to  use  the  pro- 
ceeds of  sale  for  the  care,  protection  and  maintenance 
of  the  remaining  property. 

After  this  suit  had  been  commenced  and  during  its 
pendency,  on  the  separate  motions  of  Bjelik  and  Pat- 
ton  the  court  appointed  a  receiver  to  take  charge  of  all 
the  property  involved  in  this  suit. 

A  trial  resulted  in  a  decree  annulling  the  deeds  to 
the  Monarch  Lumber  Company  of  Maine,  the  deed  to 
Cobe  and  the  deed  to  Murphy;  declaring  that  the 
Bjelik  judgment  is  a  valid  lien  on  Tracts  A  and  B  and 
that  the  Brayton  &  Lawbaugh,  Ltd.,  judgment  is  a  lien 
upon  Tract  A ;  and  adjudging  that  W.  T.  Patton  owned 
Tracts  A  and  B  free  from  claims  on  the  part  of  the 
Monarch  Lumber  Company  of  Oregon,  the  Monarch 
Lumber  Company  of  Maine,  Ira  M.  Cobe  and  Grayson 
M.  P.  Murphy,  but  subject,  however,  to  the  judgment 
liens  in  favor  of  Bjelik  and  Brayton  &  Lawbaugh,  Ltd. 
The  decree  also  gives  certain  directions  to  the  receiver. 
Although  the  trial  court  found  that  the  transactions 
between  the  Monarch  Lumber  Company  of  Oregon,  the 
David  Investment  Company,  Lester  W.  David  and  the 
Assets  Eealization  Company  constituted  a  loan  of 
money  by  the  Assets  Eealization  Company  to  the  Mon- 
arch Lumber  Company  of  Oregon,  yet  no  express  ref- 
erence is  made  in  the  decree  to  the  notes  or  mortgage. 
The  Assets  Eealization  Company,  William  W.  Craw- 
ford, individually  and  as  trustee,  the  Monarch  Lumber 
Company  of  Oregon  and  the  Monarch  Lumber  Com- 
pany of  Maine  appealed.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Teal,  Minor  d  Winfree  and  Messrs.  Wilson, 
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Need  (&  Rossman,  with  oral  arguments  by  Mr.  Wirt 
Minor  and  Mr.  Oscar  A.  Neal. 

For  respondents,  Brayton  &  Lawbaugh,  there  was 
a  brief  over  the  names  of  Mr.  Hugh  Montgomery  and 
Messrs.  Piatt  <&  Piatt,  with  an  oral  argument  by  Mr. 
Montgomery. 

For  respondents,  W.  T.  Patton  and  John  Bjelik, 
there  was  a  brief  with  oral  arguments  by  Mr.  J.  W. 
Kaste  and  Mr.  Maurice  W.  Seitz. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

In  the  final  analysis,  the  contest  here,  as  in  the 
Murphy  suit,  is  one  between  judgment  creditors  on 
the  one  side  and  the  Assets  Eealization  Company  on 
the  other.  Our  opinion  in  the  Murphy  suit  disposed 
of  the  questions  arising  out  of  the  Spencer  judgment, 
and  hence  the  instant  proceeding  may  be  regarded  as 
the  complement  of  the  Murphy  suit,  for  this  contest 
involves  the  remaining  phases  of  the  litigation  between 
the  parties.  Since  it  was  determined  in  the  Murphy 
suit  that  the  sheriflf's  deed  to  Murphy  was  void,  it 
follows  that  the  Assets  Bealization  Company  must 
now  rest  its  claims  upon  the  notes  and  mortgage  and 
the  conveyances  to  Cobe  and  Murphy.  It  must  be  re- 
membered that  the  notes  and  mortgage  were  executed 
in  September,  1911,  and  hence  are  prior  to  the  respec- 
tive judgments  obtained  by  Bjelik  on  June  30, 1913,  by 
Patton  on  September  5,  1913,  and  by  Brayton  &  Law- 
baugh, Ltd.,  on  December  8, 1913.  Throughout  the  dis- 
cussion it  must  be  kept  in  mind  that  Crawford  is 
merely  a  trustee  holding  the  mortgage  for  the  benefit 
of  the  owner  of  the  notes;  and  that  both  Cobe  and 
Murphy  at  all  times  stood  in  the  position  of  agents  and 
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trustees  for  the  Assets  Eealization  Company.  For  all 
practical  purposes  the  transfers  to  Cobe  and  the  con- 
veyances to  Murphy  were  transfers  and  conveyances 
to  the  Assets  Realization  Company.  The  main  ques- 
tions yet  to  be  decided  relate:  (1)  To  the  indebtedness 
represented  by  the  notes  and  mortgage;  (2)  to  the 
validity  and  effect  of  the  deeds  and  bill  of  sale  to  the 
Monarch  Lumber  Company  of  Maine  and  the  subse- 
quent transfers  to  Cobe  and  Murphy;  and  (3)  the 
validity  of  the  appointment  of  the  receiver.  These 
three  questions  will  be  discussed  in  the  order  named. 

1.  The  inquiry  concerning  the  notes  and  mortgage 
necessarily  involves  a  statement  of  the  relationships  be- 
tween the  persons  and  corporations  dealing  with  the 
paper,  as  well  as  the  financial  condition  of  the  maker 
of  the  notes.  The  Monarch  Lumber  Company  of 
Oregon  had  completed  a  modem  sawmill  plant;  and, 
while  the  evidence  fails  to  disclose  the  exact  amount, 
we  infer  from  the  scattered  references  in  the  tran- 
script of  the  evidence  and  from  statements  in  the 
briefs,  that  the  company  owed  about  $250,000.  The 
lumber  company  did  not  own  any  timber;  and  hence 
being  heavily  in  debt  and  without  logs  to  saw,  it  be- 
came necessary  to  procure  money  so  that  it  could  not 
only  pay  its  existing  indebtedness  but  could  also  oper- 
ate the  mill.  The  David  Investment  Company  was  a 
Washington  corporation  capitalized  at  $2,000,000  with 
a  paid-up  capital  of  about  $1,600,000.  Lester  W.  David 
owned  about  three-fourths  of  the  stock  issued  by  the 
David  Livestment  Company  and  was  the  president  of 
it.  Lester  W.  David  was  also  the  president  of  the 
Monarch  Lumber  Company  of  Oregon.  The  David 
Investment  Company  owned  about  three-fourths  of  the 
stock  issued  by  the  Monarch  Lumber  Company  of 
Oregon;  and  therefore  Lester  W.  David  was  for  all 
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practical  purposes  the  owner  of  both  companies  since 
he  owned  three-fourths  of  the  stock  of  the  David  In- 
vestment Company  and  that  company  in  turn  owned 
about  three-fourths  of  the  stock  of  the  Monarch  Lum- 
ber Company  of  Oregon.  The  David  Investment 
Company  had  advanced  moneys  from  time  to  time  to 
the  Monarch  Lumber  Company  of  Oregon  and  the 
latter  owed  the  former  company  about  $57,000.  An 
officer  and  stockholder  of  the  David  Investment  Com- 
pany went  to  Chicago  and  interviewed  the  Assets 
Realization  Company  about  a  loan.  He  was  followed 
by  Lester  W.  David  who,  upon  his  arrival  in  Chicago, 
conducted  the  negotiations  with  the  Assets  Realization 
Company.  The  negotiations  continued  for  several 
weeks.  The  Assets  Realization  Company  sent  an 
appraiser  to  Oregon  to  inspect  and  report  upon  the 
holdings  of  the  Monarch  Lumber  Company  of  Oregon ; 
and  after  inspecting  the  properties  and  examining  the 
books  of  the  lumber  company  and  those  of  the  David 
Investment  Company  he  reported  to  the  Assets  Reali- 
zation Company,  giving  the  re'feult  of  his  examination 
and  stating  that  the  property  would  probably  sell  at 
quick  sale  for  $500,000,  and  that  the  David  Investment 
Company  was  a  creditor  of  the  Monarch  Lumber  Com- 
pany of  Oregon. 

The  notes  and  mortgage  were  prepared  in  August, 
1911,  are  dated  September  1,  1911,  and  were  executed 
on  or  before  September  16, 1911.  Under  date  of  Sep- 
tember 18,  1911,  the  David  Investment  Company,  by 
Lester  W.  David,  its  president,  addressed  a  letter 
attested  by  its  treasurer  to  the  Monarch  Lumber  Com- 
pany of  Oregon  saying  that  the  David  Investment 
Company  agreed  to  purchase  the  lumber  company's 
twelve  notes  for  $25,000  each,  dated  September  1, 1911, 
and  would  pay  for  the  notes  by  giving  $264,000  in  cash 
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and  crediting  $36,000  on  the  indebtedness  owing  to 
the  writer.  At  the  bottom  of  this  letter  was  written 
**  Accepted  Monarch  Lumber  Company  of  Oregon  by 
Lester  W.  David  its  President." 

Under  date  of  September  19,  1911,  the  David  Li- 
vestment  Company,  by  its  president  Lester  W,  David, 
addressed  a  letter  to  the  Assets  Realization  Company 
reciting  that  the  writer  had  undertaken  to  purchase 
from  the  Monarch  Lumber  Company  of  Oregon  its 
twelve  promissory  notes  and  that  it  had  agreed  to  pay 
cash  and  credits  for  the  notes,  and  offering  to  sell  the 
paper  to  the  Assets  Realization  Company.  The  letter 
was  accompanied  by  a  copy  of  the  letter  which  had 
been  addressed  to  the  Monarch  Lumber  Company  of 
Oregon.  A  meeting  of  the  board  of  directors  of  the 
Monarch  Lumber  Company  of  Oregon  was  held  on 
September  9, 1911,  and  a  resolution  was  passed  author- 
izing the  president  and  secretary  to  execute  the  twelve 
notes  and  mortgage.  A  meeting  of  the  board  of  direc- 
tors of  the  David  Livestment  Company  was  held  on 
September  19,  1911,  and  a  resolution  was  adopted 
authorizing  the  president  and  treasurer  of  the  com- 
pany to  execute  upon  the  back  of  each  of  the  twelve 
notes  a  guaranty  of  the  indebtedness  evidenced  by  the 
paper.  Both  letters  signed  by  the  David  Investment 
Company  as  well  as  the  resolution  passed  by  the  board 
of  directors  of  the  Monarch  Lumber  Company  of 
Oregon  and  the  resolution  adopted  by  the  board  of 
directors  of  the  David  Investment  Company  were  pre- 
pared by  Jacob  Levin,  the  attorney  for  the  Assets 
Realization  Company.  The  David  Investment  Com- 
pany received  a  check  from  the  Assets  Realization 
Company  on  September  26,  1911,  for  the  sum  of 
$263,473.06,  which  was  immediately  deposited  in  a 
Chicago  bank.    At  the  request  of  Lester  W.  David,  the 
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Chicag'O  bank  transmitted  the  amount  by  wire  to  a 
bank  in  Portland,  Oregon,  where  the  sum  of  $263,473.06 
was  deposited  on  September  27,  1911,  to  the  credit  of 
the  Monarch  Lumber  Company  of  Oregon.  On  the 
same  day,  September  27, 1911,  according  to  a  certificate 
sworn  to  on  September  29,  1911,  by  the  accountant  of 
the  Monarch  Lumber  Company  of  Oregon,  an  entry 
was  made  upon  the  books  of  the  Monarch  Lumber  Com- 
pany of  Oregon  crediting  the  David  Investment  Com- 
pany with  $263,473.06  cash  to  apply  upon  the  notes 
which  had  been  charged  to  the  David  Livestment  Com- 
pany, and  the  further  sum  of  $36,526.94  was  entered 
upon  the  books  of  the  Monarch  Lumber  Company  of 
Oregon  to  the  account  of  the  David  Investment  Com- 
pany. 

The  charge  made  by  Brayton  &  Lawbaugh,  Ltd.,  in 
its  complaint,  that  the  Monarch  Lumber  Company  of 
Oregon  owed  the  Assets  Eealization  Company  only 
about  $200,000  and  that  the  notes  and  mortgage  were 
given  for  the  purpose  of  preferring  the  Assets  Eealiza- 
tion Company  and  to  defraud  other  creditors,  is  dis- 
proved by  the  evidence.  Neither  Lester  W.  David  nor 
the  Monarch  Lumber  Company  of  Oregon  nor  the 
David  Investment  Company  had  ever  dealt  with  the 
Assets  Eealization  Company  prior  to  the  negotiations 
which  resulted  in  the  execution  of  the  notes  and  mort- 
gage. The  Monarch  Lumber  Company  of  Oregon 
owed  about  a  quarter  of  a  million  dollars  and  it  was 
without  means  with  which  to  operate  its  sawmill.  As 
the  owner  of  most  of  the  stock  of  the  lumber  company 
the  David  Investment  Company  was  necessarily  inter- 
ested in  procuring  money  with  which  to  pay  the  indebt- 
edness of  the  Monarch  Lumber  Company  of  Oregon; 
and  as  the  owner  of  most  of  the  stock  of  the  David 
Investment  Company,  Lester  W.  David  was  desirous 
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of  securing  funds  for  the  Monarch  Lnmber  Company 
of  Oregon.  The  David  Investment  Company  was  a 
bona  fide  creditor  of  the  Monarch  Lnmber  Company 
of  Oregon  to  the  amount  of  about  $57,000.  Every  dol- 
lar represented  by  the  face  of  the  notes  was  received 
by  the  Monarch  Lumber  Company  of  Oregon,  because 
it  received  $263,473.06  in  cash  and  was  credited  with 
$36,526.94  on  its  indebtedness  to  the  David  Livestment 
Company.  These  notes  and  the  mortgage  were  exe- 
cuted for  the  purpose  of  obtaining  funds  with  which 
to  pay  creditors  and  not  for  the  purpose  of  defrauding 
them.  The  money  received  on  these  notes  was  in  fact 
used  to  pay  the  then  existing  indebtedness  and  so  far 
as  disclosed  by  the  record  every  creditor  was  paid  in 
full  with  the  single  exception  of  the  David  Investment 
Company.  The  indebtedness  represented  by  the  notes 
and  mortgage  is  free  from  fraud,  illegality  or  taint 
unless  it  can  be  said  that  they  are  infected  with  usury. 

2.  The  notes  and  mortgage  are  assailed,  particularly 
by  Bjelik,  on  the  ground  that  they  are  usurious.  How- 
ever, we  do  not  deem  it  necessary  in  this  suit  to  de- 
termine whether  the  Assets  Realization  Company  was 
a  usurer.  The  notes  and  mortgage  either  are  or  they 
are  not  usurious  papers.  If  they  are  not  usurious 
then  the  Assets  Realization  Company  holds  a  prior 
lien  on  Tracts  A  and  B  because  Bjelik,  the  plaintiff 
and  Patton  are  subsequent  judgment  creditors.  If  on 
the  other  hand  the  notes  and  mortgage  are  usurious, 
nevertheless  they  are  superior  to  the  subsequent  judg- 
ments for  the  reason  that  usury  neither  discharges  the 
debtor  from  the  payment  of  the  debt  nor  releases  the 
land  from  the  lien  of  the  mortgage. 

The  statute  which  prohibits  usury  also  fixes  the  pen- 
alty to  be  imposed  upon  the  usurer.  Section  6030, 
L.  0.  L.,  reads  thus: 
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**If  it  shall  be  ascertained  in  any  suit  brought  on 
any  contract  that  a  rate  of  interest  has  been  con- 
tracted for  greater  than  is  authorized  by  this  chapter, 
either  directly  or  indirectly,  in  money,  property,  or 
other  valuable  thing,  or  that  any  gift  or  donation  of 
money,  property,  or  other  valuable  thing  has  been 
made  or  promised  to  be  made  to  a  lender  or  creditor, 
or  to  any  person  for  him,  directly  or  indirectly,  either 
by  the  borrower  or  debtor,  or  any  person  for  him,  the 
design  of  which  is  to  obtain  for  money  so  loaned  or 
for  debts  due,  or  to  become  due  a  rate  of  interest 
greater  than  that  specified  by  the  provisions  of  this 
chapter,  the  same  shall  be  deemed  usurious,  and  shall 
work  a  forfeiture  of  the  entire  debt  so  contracted  to 
the  school  fund  of  the  county  where  such  suit  is 
brought.  The  court  in  which  such  suit  is  prosecuted 
shall  render  judgment  for  the  amount  of  the  original 
sum  loaned  or  the  debt  contracted,  without  interest, 
against  the  defendant  and  in  favor  of  the  state  of 
Oregon,  for  the  use  of  the  common  school  fund  'of  said 
county,  and  against  the  plaintiff  for  costs  of  suit, 
whether  such  suit  be  contested  or  not.  *  * 

It  will  be  observed  that  the  statute  does  not  cancel 
the  debt.  The  debtor  is  not  relieved  from  liability 
to  pay,  although  the  amount  which  he  may  be  obliged 
to  pay  is  reduced  to  the  original  sum  loaned  without 
interest.  The  debtor  is  compelled  to  pay  by  force 
of  a  judgment  against  him  and  in  favor  of  the  State 
of  Oregon  for  the  use  of  the  common  school  fund  of 
the  county.  The  very  circumstance  that  a  judgment 
is  provided  for  of  itself  necessarily  implies  that  the 
debt  is  not  canceled.  The  mortgage  secures  and  is 
incident  to  the  debt  and  consequently  when  the  debt 
is  forfeited  to  the  state  the  forfeiture  carries  the 
mortgage  with  the  debt:  Chapman  v.  State,  5  Or.  432, 
436.  No  payments  have  been  made  on  any  of  the 
notes  except  interest  to  September,  1912,  and  hence 
the  maker  of  the  notes  is  still  a  debtor.    If  the  con- 
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tracts  are  not  usurious,  the  lien  of  the  mortgage 
gives  the  holder  of  the  notes  the  right  to  be  paid 
$300,000  with  interest  from  September,  1912,  before 
payment  of  the  subsequent  judgments;  and  even 
though  the  notes  are  tainted  with  usury  the  mortgage 
nevertheless  gives  the  amount  secured  by  it  priority 
over  the  subsequent  judgments.  The  debtor  cannot 
be  freed  from  liability ;  nor  can  the  mortgage  be  can- 
celed so  as  to  reduce  the  notes  to  the  rank  of  unse- 
cured claims ;  and  hence  for  the  purposes  of  this  suit  it 
is  immaterial  whether  the  notes  are  or  are  not  usurious 
and  for  that  reason  we  do  not  attempt  to  determine 
whether  the  statute  against  usury  has  been  violated. 
3.  The  object  of  this  suit  is  to  annul  the  deeds  and 
bills  of  sale  conveying  the  assets  of  the  Monarch  Lum- 
ber Company  of  Oregon  and  to  defeat  or  to  reduce 
the  amount  and  rank  of  the  notes  and  mortgage. 
Neither  the  Assets  Realization  Company  of  Oregon 
nor  Crawford  seeks  a  foreclosure  of  the  mortgage. 
The  holder  of  the  notes,  the  trustee  and  the  lumber 
companies  merely  ask  for  a  dismissal  of  the  suit. 
This  is  not  such  a  suit  as  is  contemplated  by  Section 
6030,  L.  0.  L.,  and  since  that  section  of  the  Code  is  the 
measure  of  the  power  of  the  court  a  judgment  could 
not  be  entered  in  this  suit  in  favor  of  the  state  even 
though  it  be  assumed  that  the  notes  are  tainted  with 
usury:  See  Sujette  v.  Wilson,  13  Or.  514,  521  (11 
Pac.  267) ;  Holladay  v.  Eolladay,  13  Or.  523,  530  (11 
Pac.  260,  12  Pac.  821).  Nor  do  the  judgment  cred- 
itors contend  that  a  judgment  on  the  notes  can  be  en- 
tered in  this  suit,  although  they  do  insist  that  the  con- 
tracts are  usurious.  However,  we  do  not  now  express 
or  intimate  any  opinion  concerning  the  quality  of  the 
notes.    The  character  of  the  paper  can  be  ascertained 
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whenever  a  suit  described  by  Section  6030,  L.  0.  L., 
is  brought  by  some  party. 

4.  The  plaintiff  avers  that  the  deeds  and  bill  of  sale 
to  the  Monarch  Lumber  Company  of  Maine  were  exe- 
cuted pursuant  to  a  conspiracy  to  prefer  the  Assets 
Eealization  Company  and  to  defraud  the  other  cred- 
itors. This  accusation  makes  it  necessary  to  relate 
the  story  of  the  deeds  and  bill  of  sale.  The  convey- 
ances were  the  fruits  of  a  plan  for  the  reorganization 
of  the  affairs  of  the  Monarch  Lumber  Company  of 
Oregon;  and  while  the  plan  itself  was  conceived  in 
honesty  it  may  possibly  be  true  that  its  execution  was 
corrupted  by  questionable  motives.  When  the  Monarch 
Lumber  Company  of  Oregon  received  $263,473.06  in 
cash  on  September  27,  1911,  it  paid  all  its  creditors, 
except  the  David  Livestment  Company,  and  resumed 
the  operation  of  its  sawmill.  The  mill  was  run  until 
February,  1913,  when  it  was  closed  down  on  account  of 
the  financial  condition  of  the  company.  A  large  float- 
ing indebtedness  had  again  been  incurred  and  the 
Lumber  Company  found  itself  owing  approximately 
$200,000  besides  the  indebtedness  on  the  notes.  In- 
terest had  not  been  paid  on  the  notes  since  September, 
1912,  and  the  principal  was  overdue.  The  Assets 
Eealization  Company  was  pressing  the  Monarch  Lum- 
ber Company  of  Oregon  for  the  payment  of  the  notes 
and  was  threatening  foreclosure.  Funds  were  needed 
to  pay  premiums  on  insurance  and  taxes  were  unpaid. 
Li  this  situation  a  reorganization  plan  was  devised. 
The  Monarch  Lumber  Company  of  Maine  had  been 
organized  in  1912  and  the  amount  of  its  capital  stock 
placed  at  $6,000,000.  Even  as  early  as  1912  the 
Monarch  Lumber  Company  of  Oregon  was  known  to 
be  drifting  towards  financial  troubles.  At  that  time 
Lester  W.  David  and  another  person  had  an  op- 
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tion  on  a  large  body  of  timber.  David  planned 
the  organization  of  the  Maine  company  with  the 
purpose  of  transferring  the  option  on  the  timber 
to  the  Monarch  Lumber  Company  of  Maine  so  that 
it  could  issue  bonds  on  the  faith  of  the  property 
conveyed  to  it  and  use  the  proceeds  to  pay  for 
the  timber  lands  and  also  to  pay  the  creditors  of 
the  Monarch  Lumber  Company  of  Oregon.  This 
plan  was  never  consummated;  the  option  was  not 
transferred;  stock  in  the  Maine  company  was  not  is- 
sued; and  no  bonds  were  sold.  However,  the  Maine 
corporation  was  still  available  in  1913  when  a  second 
organization  plan  was  conceived.  The .  second  plan 
contemplated  that  all  the  assets  of  the  Monarch  Lum- 
ber Company  of  Oregon  would  be  transferred,  subject 
to  the  $300,000  mortgage,  to  the  Monarch  Lumber 
Company  of  Maine  for  shares  of  stock  to  be  issued  by 
the  Maine  company  in  payment  for  the  assets  received 
by  it,  and  that  the  stock  so  issued  would  then  be  sold 
and  the  proceeds  used  to  pay  the  creditors  of  the  Mon- 
arch Lumber  Company  of  Oregon.  The  stockholders 
of  the  Oregon  company  held  a  meeting  on  March  26, 
1913,  and  authorized  the  transfer  of  its  assets  for 
$750,000  of  preferred  stock  to  the  Maine  company.  On 
the  same  day  the  board  of  directors  of  the  Oregon 
company  authorized  its  president  to  enter  into  an 
agreement  which  was  afterwards  made  with  the  cred- 
itors of  the  company.  This  agreement  is  dated  April 
1,  1913,  and  is  signed  by  creditors  holding  claims 
which  aggregate  $190,187.57.  By  the  terms  of  the 
agreement  the  creditors  consent  to  a  transfer  of  the 
assets  of  the  Oregon  company  to  the  Maine  company 
upon  condition  that  the  $750,000  of  preferred  stock 
to  be  issued  by  the  Maine  company  to  the  Oregon  com- 
pany is  by  the  latter  company  indorsed  in  blank  and 
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deposited  with  a  trustee  named  by  the  creditors  with 
the  understanding  that  Lester  W.  David  would  on  or 
before  August  1,  1913,  sell  **  enough  of  such  stock  de- 
posited with  said  trustee  to  pay  in  full  the  claims'*  of 
the  creditors.  It  may  be  added  in  passing,  however, 
that  neither  the  plaintiff  nor  Bjelik  nor  Patton  signed 
this  agreement.  The  board  of  directors  of  the 
Monarch  Lumber  Company  of  Maine  held  a  meeting 
on  June  24,  1913,  and  formally  accepted  the  oflfer  of 
the  Oregon  company  to  convey  its  assets  for  $750,000 
of  the  preferred  stock  of  the  Maine  company,  the 
stock  to  be  delivered  to  the  nominee  of  the  Oregon 
company.  The  Monarch  Lumber  Company  of  Oregon 
conveyed  all  its  property  by  executing  the  two  deeds 
and  bill  of  sale  to  the  Monarch  Lumber  Company  of 
Maine  and  the  latter  company  issued  $750,000  of  its 
preferred  stock  and  delivered  it  to  a  committee  named 
by  the  creditors.  The  Maine  company  never  at  any 
time  owned  any  property  except  the  property  received 
by  it  from  the  Oregon  company.  None  of  the  stock 
turned  over  to  the  creditors  committee  was  ever  sold. 
The  Assets  Eealization  Company  had  been  insisting 
upon  the  payment  of  the  notes.  On  July  30,  1913,  the 
very  day  when  the  deed  to  the  Oregon  Slough  prop- 
erty and  the  bill  of  sale  were  executed  by  the  Oregon 
company,  the  board  of  directors  of  the  Monarch 
Lumber  Company  of  Maine  held  a  meeting  and 
adopted  a  resolution  authorizing  the  conveyance  by 
warranty  deed  of  all  the  mortgaged  property  to  Ira 
M.  Cobe  **in  full  payment,  release  and  discharge '*  of 
the  notes  and  mortgage.  The  Assets  Realization 
Company  asserts  that  it  refused  to  accept  a  conveyance 
of  the  property  as  payment  of  the  indebtedness  and  it 
claims  that  the  deed  and  bill  of  sale  to  Cobe  dated 
September  4,  1913,  and  recorded  September  6,  1913, 
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the  day  upon  which  the  deed  made  by  the  Oregon 
company  conveying  the  Kenton  property  was  recorded, 
were  made  and  received  as  further  security  for  the 
notes  held  by  it  and  to  enable  it  to  dispose  of  the  per- 
sonal property.  Although  we  do  not  find  it  necessary 
to  decide  whether  the  conveyances  to  Cobe  constituted 
an  attempt  to  discharge  the  indebtedness  and  to  trans- 
fer title  to  him  for  the  benefit  of  the  Assets  Realiza- 
tion Company,  we  do,  however,  call  attention  to  the 
fact  that  there  is  evidence  in  the  record  about  an 
agreement  to  reconvey  to  the  Maine  company  for 
$332,000,  interest  and  expenses ;  and  it  will  be  noticed 
that  this  sum  exceeds  the  amount  that  would  be  due 
by  the  terms  of  the  notes.  None  of  the  stock  delivered 
to  the  creditors  committee  was  ever  sold.  No  attempt 
was  made  by  Lester  W.  David  to  sell  any  of  the  stock ; 
and,  indeed,  any  attempt  to  sell  stock  would  have  been 
futile  because  when  the  Maine  company  deeded  to 
Cobe  it  was,  so  far  as  shown  by  the  records,  left  with- 
out any  assets.  It  is  conceded  that  no  consideration 
was  paid  to  the  Maine  company  for  the  deed  and  bill 
of  sale  delivered  by  that  company.  The  consideration 
for  the  deeds  and  bill  of  sale  executed  by  the  Oregon 
company  failed  completely.  The  Assets  Realization 
Company  had  knowledge  of  the  circumstances  and 
purpose  of  the  conveyances  to  the  Maine  company. 
The  deed  and  bill  of  sale  to  Cobe  were  made  not  only 
without  authorization  but  also  in  direct  violation  of 
the  only  resolution  that  had  been  adopted  by  the  Maine 
company.  The  Assets  Eealization  Company  does  not 
assert  ownership  by  virtue  of  the  instruments  made  by 
the  Maine  company.  Moreover,  in  their  brief  the  ap- 
pellants, when  referring  to  the  deeds  from  the  Oregon 
company  and  the  one  from  the  Maine  company,  ex- 
pressly admit  that  '^all  parties  concede  that  they  are 
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not  valid '*  as  deeds.  Neither  the  Monarch  Lumber 
Company  of  Oregon  nor  its  creditors  consented  to  the 
transfers  to  Cobe.  The  conveyances  to  the  Maine 
company,  to  Cobe,  and  to  Murphy  were  properly  an- 
nulled by  the  decree  appealed  from. 

5.  The  final  question  for  consideration  arises  out  of 
the  appointment  of  a  receiver.  The  Assets  Realiza- 
tion Company  argues  that  either  the  mortgagee  or  its 
alienee  was  in  possession  of  the  property  when  the 
receiver  was  appointed  and  that  the  court  could  not 
oust  the  mortgagee  or  its  alienee  by  the  process  of 
appointing  a  receiver.  The  Assets  Realization  Com- 
pany through  its  trustee  Cobe  took  charge  of  all  the 
property  immediately  upon  the  delivery  of  the  deed 
and  bill  of  sale  recorded  on  September  6,  1913.  Cobe 
and  his  successor  Murphy  rented  some  of  the  prop- 
erty and  from  time  to  time  sold  lumber  and  other 
personalty  and  used  the  proceeds  to  pay  the  expenses 
incurred  in  caring  for  the  property.  The  third 
amended  complaint  was  filed  in  this  suit  in  November, 
1915,  and  the  decree  of  the  Circuit  Court  was  not  ren- 
dered until  May  2,  1917.  Bjelik  filed  a  motion  on 
January  3,  1917,  and  Patton  presented  a  motion  on 
January  17,  1917,  asking  for  the  appointment  of  a  re- 
ceiver. The  motions  were  supported  by  aflSdavits  and 
the  court  appointed  a  receiver  on  January  23,  1917. 
Among  the  findings  made  by  the  trial  court  and  upon 
which  the  final  decree  was  rendered  are  the  following : 

**This  court  now  finds  it  to  be  true  that  after  the 
trial  and  submission  of  this  cause,  and  while  the  same 
was  under  consideration  by  this  court,  the  defendants 
Cobe,  Murphy  and  Assets  Realization  Company  by  an 
instrument  in  writing  executed  and  entered  into  by 
and  between  said  parties  and  said  Lester  W.  David, 
sold  and  transferred  all  their  right,  title  and  interest 
in  and  to  all  of  said  property,  unto  said  David,  at  the 
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agreed  purchase  price  of  $180,000,  of  which  amount 
the  sum  of  $5,000  was  in  full  payment  for  said  per- 
sonal property,  and  the  balance  $175,000,  was  in  full 
payment  of  the  purchase  price  of  said  real  property, 
to  be  paid  as  follows :  $30,000  in  cash  upon  execution 
of  said  instrument,  and  $25,000  yearly  thereafter  on 
August  1,  1917,  to  1920,  inclusive,  and  $50,000  on  Au- 
gust 1,  1921,  with  interest  on  deferred  payments  at 
6  per  cent.  And  as  an  incident  to  said  sale  of  said 
property  said  Assets  Realization  Co.,  agreed  to  have 
defendant  Crawford,  its  trustee,  .release  said  mortgage, 
or  to  assign,  transfer  or  set  over  said  trust  deed,  and 
the  notes  secured  thereby,  to  said  David  at  his  option ; 
and  further  therein  agreed  to  and  did  turn  over  and 
deliver  possession  of  all  of  said  property  to  said 
David,  as  the  purchaser  thereof.  That  prior  thereto 
said  David  had  caused  the  Monarch  Mills,  a  corpora- 
tion, to  be  organized  under  the  laws  of  the  State  of 
Oregon,  with  a  capital  stock  of  $750,000  for  the  sole 
and  exclusive  purpose  of  selling  and  transferring  to 
said  corporation  all  of  his  right,  title  and  interest,  and 
his  possession  in  and  to  all  of  said  property  under  his 
said  contract  of  purchase,  as  herein  found ;  all  of  which 
was  done.  That  said  David  was  and  is  the  vice- 
president  of  said  Monarch  Mills,  a  corporation,  and 
owns  $440,000  of  its  capital  stock,  and  is  its  controlling 
and  dominating  factor. 

*'The  court  further  finds  that  thereupon  said  Mon- 
arch Mills  entered  into  possession  of  said  property, 
claiming  to  be  the  owner  thereof,  and  thereafter  exer- 
cised acts  of  ownership  therein,  and  did '  thereafter 
operate  said  electric  power  plant  situate  on  said  prop- 
erty, and  did  lease  the  two  mills  thereon  situate  to 
various  parties,  and  did  erect  and  make  certam 
improvements  thereon. 

^^The  court  finds  that  the  Assets  Realization  Co.  was 
not  in  possession  of  said  property  as  mortgagee:  that 
said  Crawford  was  not  in  possession  of  said  property 
as  trustee  under  said  instrument,  and  that  neither  said 
Cobe  nor  Murphy  were  in  possession  of  said  property 
as  agents  of  said  mortgagee  or  trustee,  but  that  at  said 
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time  said  Monarch  MUls,  a  corporation,  was  in  posses- 
sion thereof,  as  the  reputed  and  assumed  owner  of 
said  property  under  its  said  contract  of  purchase. ' ' 

If  it  be  assumed,  however,  for  the  purpose  of  this 
case  that  the  mortgagee  was  rightfully  in  possession 
when  the  court  ai)pointed  a  receiver  or  if  it  be  assumed 
that  the  deed  and  bill  of  sale  to  Cobe  rightfully  trans- 
ferred possession  to  the  mortgagee  and  that  the  sub- 
sequent possession  of  the  Monarch  Mills  was  the 
possession  of  the  alienee  of  the  mortgagee,  neverthe- 
less the  appointment  of  a  receiver  was  warranted.  It 
may  be  conceded  that  the  general  rule  is  that  a  mort- 
gagee rightfully  in  possession  of  mortgaged  property 
cannot  be  ousted  by  the  appointment  of  a  receiver  at 
the  instance  of  the  mortgagor  or  one  claiming  under 
the  mortgagor  without  first  paying  or  tendering  the 
amount  due  on  the  mortgage  debt;  but  this  rule  like 
most  general  rules  has  its  exceptions.  If  the  mort- 
gagee is  committing  waste  and  is  insolvent,  equitable 
relief  may  be  necessary :  Bry/ndage  v.  Home  Sav.  <& 
Loan  Assn.,  11  Wash.  277  (39  Pac.  666) ;  Bolles  v.  Duff, 
35  How.  Pr.  (N.  Y.)  481. 

Attached  to  the  bill  of  sale  signed  by  the  Monarch 
Lumber  Company  of  Oregon  on  July  30,  1913,  is  an 
inventory  showing  the  value  of  its  assets.  The  total 
assets  are  appraised  in  the  inventory  at  $1,078,063.50 ; 
the  property  accounts  are  fixed  at  $778,593.96  and  the 
buildings  and  machinery  are  listed  at  $755,835.15. 
Under  date  of  February  1,  1912,  the  Assets  Realiza- 
tion Company  prepared  and  sent  to  its  customers,  to 
induce  them  to  purchase  the  notes  acquired  in  Sep- 
tember, 1911,  a  circular  which  among  other  things  de- 
clares that  the  financial  statement  of  the  Oregon 
Company  **as  of  November  1,  1911"  shows  the  mill- 
site,  sawmill,  plants  complete  and  equipment  and  the 
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Kenton  property  to  be  worth  $815,396.63;  and  that 
''our  timber  expert  states  that  the  sawmill  property, 
equipment  and  real  estate  are  worth  $375,000  at  quick 
sale  and  that  the  entire  property  of  the  company  could 
be  disposed  of  within  60  days  for  $500,000/'  At  the 
trial  in  June,  1916,  Lester  W.  David  testified  that  in 
his  opinion  the  mill  property  was  not  reasonably  worth 
more  than  $175,000  at  that  time.  The  Monarch  Lum- 
ber Company  of  Oregon  is  hopelessly  insolvent;  the 
Monarch  Lumber  Company  of  Maine  has  no  property 
and  exists  in  name  only;  prior  to  June,  1916,  the 
Assets  Realization  Company  had  met  with  financial 
reverses,  its  Chicago  office  was  closed,  and  its  affairs 
were  placed  in  the  hands  of  a  creditors  conmiittee; 
Lester  W.  David  *'had  to  go  through  bankruptcy''; 
it  is  a  fair  inference  to  say  that  the  plight  of  the  David 
Investment  Company  was  neither,  better  than  its 
owner,  Lester  W.  David,  nor  than  the  concern  owned 
by  it,  the  Monarch  Lumber  Company  of  Oregon.  If 
the  Monarch  Mills  is  to  be  considered  as  an  alienee 
of  the  mortgagee  and  that  it  was  rightfully  in  posses- 
sion of  the  property,  then  it  is  plain,  from  the  record 
presented  on  this  appeal,  that  it  does  not  measure  up 
to  the  financial  standard  which  is  necessary  to  enable 
it  to  retain  possession. 

In  brief,  the  properties  shrunk  from  $778,593.96, 
their  appraised  value  when  the  Assets  Realization 
Company  entered  into  possession  on  September  6, 
1913,  to  $175,000  when  the  receiver  was  appointed; 
the  Assets  Realization  Company  had  had  possession 
of  the  property  for  more  than  three  years  and  notwith- 
standing the  fact  that  the  monthly  expense  incurred 
in  caring  for  the  property  exceeded  the  receipts  from 
sales  and  rentals  no  attempt  was  made  to  foreclose  the 
notes  and  mortgage;  in  the  language  of  Jacob  Levin 
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the  Assets  Realization  Company  *  *  failed '  * ;  the  mort- 
gaged property  was  rapidly  diminishing  in  substance 
and  in  value  to  the  detriment  of  both  the  mortgagee 
and  the  judgment  creditors.  The  facts  warranted  the 
appointment  of  a  receiver.  However,  the  appoint- 
ment of  the  receiver  should  in  no  wise  interfere  with 
the  foreclosure  of  the  notes  and  mortgage;  and  when- 
ever the  holder  of  the  notes  desires  to  sue  permission 
to  do  so  should  be  promptly  granted  and  the  quality 
and  amount  of  the  indebtedness  can  then  be  deter- 
mined, the  mortgaged  property  sold  and  the  proceeds 
of  sale  distributed.  The  conclusions  herein  expressed 
lead  to  an  affirmation  of  the  decree. 

Affibmbd.    Beheabing  Denied. 

Mb.  Chief  Justice  MgBbidE;  Mb.  Justice  Benson 
and  Mb.  Justice  Bubnett  concur. 


D«iii6d  Februarj  18,  1918. 

Petition  fob  Beheabing. 

(170  Pftc.  717.) 

On  petition  for  rehearing.    Denied. 

Messrs.  Teal,  Minor  d  Winfree  and  Messrs.  Wilson, 
Neal  (6  Rossman,  for  the  petition. 

Mr.  Hugh  Montgomery,  Messrs.  Piatt  S  Piatt,  Mr. 
J.  W.  Kaste  and  Mr.  Maurice  W.  Seitz,  contra. 

Mb.  Justice  Habbis^  delivered  the  opinion   of  the 
court. 

The  appellants  have  filed  a  petition  in  which  they 
present  at  some  length  their  contention  that  error  was 
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cominitted  in  approving  the  appointment  of  a  receiver. 
The  petition  presents  no  new  argument;  and,  there- 
fore, it  is  not  necessary  to  restate  the  evidence  or  the 
contention  of  the  parties.  It  is  enough  to  say  that, 
realizing  the  importance  of  the  litigation,  we  Lave 
again  examined  the  evidence  and  come  to  the  same 
conclusion  that  was  reached  in  the  original  opinion. 
The  petition  for  a  rehearing  is  denied. 

Beheabing  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Bensok, 
and  Mb.  Justice  Burnett  concur. 


Argued.  February  5,  affirmed  February  18,  1918. 

DIECKMAN  V.  JAEGER.* 

(170  Pac.  727.) 
DeedB— DeUvery. 

1.  If  the  grantor  parts  with  all  dominion  and  control  over  his 
deed,  reserving  no  right  to  recall  it  or  alter  its  provisions,  there  is 
a  good  delivery. 

Deeds — Deliyery— Direction  to  Turn  Orer  to  Orantee  "In  Case  of 
My  Death." 

2.  Where  the  grantor  deposited  his  deed  to  the  grantee  with  third 
persons,  directing,  **In  case  of  my  death  you  will  please  deliver  the 
attached  deed,  from  myself  to  £.  D.,  to  E.  D.,"  there  was  a  good 
delivery,  and  the  grantee  on  the  grantor's  death  succeeded  to  so  much 
of  the  land  as  the  grantor  had  not  conveyed  to  others,  since  the 
words  "in  case  of  my  death"  as  used  are  identical  with  "after  my 
death." 

Deeds— Deliyery— Delivery  to  Third  Person. 

3.  A  delivery  of  jei  deed  to  a  third  person  for  the  grantee  is  abso- 
lute, unless  the  grantor  at  the  time  of  making  it  manifested  some 
intention  of  retaining  control,  or  there  are  circumstances  showing 
that  the  deposit  was  made  subject  to  recall. 

[As  to  admissibility  of  evidence  to  show  that  instrument  not 
testamentary  on  its  face  was  intended  to  take  effect  upon  the 
death  of  the  maker,  see  note  in  Ann.  Oaa.  1914A,  89.] 

•On  delivery  of  deed  to  third  person  or  record  by  grantor,  as  a 
delivery  to  the  grantee,  see  notes  in  54  I^  &.  A.  865:  9  L.  B.  A. 
(N.  S.)  224;  38  L.  &.  A.  (N.  S.)  941.  Bepostsk. 
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From  Clackamas :  James  IT.  Campbell,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Justice 
McBbide. 

This  is  an  action  of  ejectment.  In  October,  1909, 
Henry  Carl  Dieckman  executed  a  deed  conveying  to 
Emilie  Dieckman  a  tract  of  160  acres  of  land  in  Clacka- 
mas County,  Oregon,  and  on  December  10th  of  the 
same  year  deposited  it  with  J.  W.  Thornton  &  Son 
with  the  following  note : 

*' December  10, 1909. 
'*J.  W.  Thornton  &  Son, 

*  *  Wilsonville,  Or. 
'  *  Gentlemen : 

**In  case  of  my  death  you  will  please  deliver  the 
attached  deed,  from  myself  to  Emilie  Dieckman,  to 
Emilie  Dieckman,  deed  conveying  160  acres  of  sec- 
tions thirteen  and  fourteen  in  township  three,  south  of 
range  one  west,  Clackamas  County,  Oregon,  dated 
March  27th,  1909. 

''(Signed)     Henry  Karl  Dieckman." 

Thereafter  he  conveyed  to  other  parties  a  portion 
of  said  land,  but  not  the  forty  acres  involved  in  this 
action.  Henry  Carl  Dieckman  died  on  the  twenty- 
eighth  day  of  March,  1912,  and  the  plaintiff  and  two 
other  sisters  are  his  heirs  at  law.  The  defendant.  Gust 
Jaeger,  was  appointed  administrator  of  Dieckman  *s 
estate  and  took  possession  of  the  property  in  dispute 
as  the  property  of  deceased,  whereupon  the  plaintiff 
brought  this  action.  There  were  findings  and  a  judg- 
ment for  plaintiff,  and  defendant  appeals. 

Appirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  DimicJc  d  Dimick  and  Mr.  W.  L.  Mulvey,  with 
an  oral  argument  by  Mr.  Grant  B.  Dimick. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Martin  L.  Pipes,  Mr.  John  M.  Pipes  and  Mr. 
George  A.  Pipes,  with  an  oral  argument  by  Mr.  Martin 
L.  Pipes. 

Opinion  by  Mb.  Chief  Justice  McBbide. 

This  appeal  presents  the  single  question,  namely: 
whether  the  findings  of  the  Circuit  Court  are  sufficient 
to  sustain  the  judgment,  and  this  again  narrows  down 
to  a  construction  of  the  written  instructions  which 
accompanied  the  deposit  of  the  deed  with  Thornton 
&  Son.  The  evidence  npon  which  the  Circuit  Court 
based  its  decision  cannot  be  considered  here  and  we 
must  assume  that  it  was  sufficient  to  justify  the  find- 
ing's. These  are  to  the  effect  that  Dieckman  executed 
the  deed,  deposited  it  with  Thornton  &  Son  without 
any  other  or  different  instruction  than  these  recited 
in  the  writing  above  quoted;  and  that  he  subsequently 
conveyed  a  portion  of  the  property  to  other  persons. 

1.  It  is  settled  in  this  jurisdiction  that 

**if  the  grantor  parts  with  all  dominion  and  control 
over  the  deed,  reserving  no  right  to  recall  it  or  alter 
its  provisions,  it  is  a  good  delivery  and  the  grantee 
will,  upon  the  death  of  the  grantor,  succeed  to  the 
^iWiHoffmire  v.  Martin,  29  Or.  240  (45  Pac.  754). 

In  that  case  the  declaration  of  the  grantor  at  the 
time  of  the  delivery  of  the  deed  to  the  depositary  was 
as  follows:  '*!  want  you  to  take  this  and  after  I  am 
gone  I  want  you  to  have  it  recorded  and  turn  over  to 
the  boy,'*  meaning  the  grantee.     This  court  said: 

**It  is  clear  that  the  delivery  of  the  deed  was 
absolute  and  unconditional,  the  grantor  never  having 
possession  of  it  thereafter  and  we  think  it  manifest 
from  his  declaration  at  the  time  as  well  as  from  all 
the  surrounding  circumstances  that  he  intended  by 
such  delivery  to  divest  himself  of  all  power  and  domin- 
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ion  over  the  deed  and  that  it  was  no  longer  subject  to 
his  control/' 

2,3.  Counsel  for  appellant  attempts  to  distinguish 
between  the  language  used  by  the  grantor  in  the  Hoff- 
mire  case  and  that  employed  by  the  grantor  here.  In 
the  case  cited  the  grantor  directed  that  the  deed  be  de- 
livered ''after  my  death,"  and  in  the  case  at  bar  the 
direction  was  to  deliver  it  ''in  case  of  my  death."  As 
here  used  we  think  the  expressions  are  practically 
identical.  The  phrase  "in  case  of  my  death"  as  here 
used  is  vitally  different  from  the  phrase  "in  case  of 
death"  so  often  used  with  reference  to  beneficiaries 
in  wills  and  similar  documents.  As  where  a  devise 
contains  the  words  "I  give  to  A  my  property  and  in 
case  of  his  death  the  same  to  go  to  B."  In  such  cases 
it  has  been  held  in  the  absence  of  special  circumstances 
indicating  a  contrary  intention,  that  the  true  purpose 
of  the  phrase  was  not  to  create  a  remainder  in  B  upon 
the  death  of  A,  but  that  if  A  were  living  at  the  time 
of  the  testator's  death  he  took  the  estate  absolutely, 
the  phrase  quoted  being  construed  as  merely  having 
reference  to  the  contingency  that  A  might  die  before 
the  testator,  and  the  devise  thereby  lapse:  Skipwith 
V.  CabelVs  Exr.,  19  Gratt.  (Va.)  758;  Hill's  Lessee  v. 
Hill,  5  Gill  &  J.  (Md.)  87;  Einkly  v.  Simmons,  4  Ves. 
160;  Wright  v.  Stephens,  4  Barn.  &  Aid.  674.  This 
rule  is  predicated  upon  the  possibility  that  the  bene- 
ficiary may  die  before  the  devisor  and  the  legacy 
thereby  lapse,  but  in  case  of  a -deed  there  would  be 
no  failure  of  the  grant  by  reason  of  the  death  of  the 
grantee,  while  the  death  of  the  grantor  at  some  period 
being  an  absolute  certainty  the  deposit  cannot  be  said 
to  depend  upon  the  possible  or  probable  happening 
of  an  uncertain  event.    The  legal  meaning  therefore 
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of  the  words  ''in  case  of  my  death''  must  logically 
be  held  to  be  ''after  my  death"  and  it  is  so  held. 
In  2  Jarman  on  Wills,  760,  it  is  said: 

"Consistently  with  the  principle  of  the  two  cases 
{Smart  v.  Clark,  3  Russ,  365,  Tilson  v.  Jones,  1  Buss. 
&  M.  553)  just  stated,  it  has  been  held  that  the  words 
under  consideration  'in  case  of  his  death'  succeeding 
an  indefinite  devise  of  land,  would  (as  such  a  devise, 
if  contained  in  a  will  which  is  subject  to  the  old  law, 
confers  only  an  estate  for  life)  be  held  to  be  synony- 
mous with  '  after  the  death '  and  accordingly  the  estate 
to  which  they  are  prefixed  is  a  vested  remainder  ex- 
pectant on  such  life-estate.  Thus,  in  Bowen  v.  Scow- 
croft,  2  You.  &  Coll.  640,  where  an  undivided  share 
in  lands  was  devised  to  W.  and  B.,  and  in  case  of  their 
demise  the  testator  devised  their  respective  shares  to 
be  equally  divided  among  their  children  or  their  law- 
ful heirs,  Aldbbson,  B.,  was  of  the  opinion  that,  as 
this  was  a  case  of  a  devise  of  land,  the  authorities 
relating  to  personal  estate  did  not  apply,  and  that  the 
words  were  to  be  construed  'after  their  decease.'  " 

As  before  remarked,  we  have  not  the  aid  of  any 
extrinsic  testimony  to  indicate  an  intention  upon  the 
part  of  the  testator  to  retain  control  of  the  deed  when 
he  deposited  it  with  Thornton  &  Son.  The  rule  in 
this  state,  differing  from  that  announced  in  some  other 
jurisdictions,  holds  such  a  delivery  to  be  absolute  un- 
less the  grantor  at  the  time  of  making  it  manifests 
some  intention  of  retaining  such  control,  or  there  are 
in  the  circumstances  attending  the  deposit  some  evi- 
dence that  it  was  made  subject  to  recall  by  the  grantor. 
Foote  V.  lAcMy,  60  Or.  542  (120  Pac.  398),  is  an  instruc- 
tive case,  wherein  the  grantor  sought  in  his  lifetime 
to  recall  deeds  executed  and  placed  in  the  hands  of 
a  custodian  to  be  recorded  at  grantor's  death.  Foote 
testified  that  it  was  not  his  intention  to  part  with  the 
control  of  the  deeds,  but  admitted  that  he  said  nothing 
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to  the  custodian  about  taking  them  back.  The  deliv- 
ery, as  here,  was  upon  the  face  of  it  absolute  and  this 
court,  speaking  through  Mr.  Justice  Burnett,  said : 

'*The  rule  is  well  established  in  this  state  that  such 
conduct  is  proof  of  the  present  intent  of  the  grantor 
to  then  convey  the  land  to  the  grantee.  The  weight 
of  authority  seems  to  be  that,  if  the  grantor  would 
have  a  different  effect  given  to  his  acts,  he  must  at 
the  time  of  putting  the  deeds  in  the  possession  of  a 
stranger  append  thereto  the  condition  aflSrmatively 
that  on  the  demand  of  the  grantor  they  should  be 
returned  to  him.  If  nothing  is  said  on  the  subject, 
the  transaction  will  take  the  natural  course  of  a  con- 
veyance. '  * 

To  reverse  this  case  would  be  to  overturn  the  fixed 
and  consistent  holding  of  this  court  in  numerous  cases, 
as  well  as  what  we  deem  to  be  the  weight  of  authority 
in  other  jurisdictions,  and  as  the  rule  heretofore 
adopted  by  us  seems  in  the  majority  of  instances  to 
have  accomplished  substantial  justice  we  see  no  good 
reason  to  depart  from  it  and  the  judgment  is  there- 
fore aflSrmed.  Affirmed. 

Mb.  Justice  Moobe^  Mb.  Justice  McCamant  and 
Mb.  Justice  Bean  concur. 
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Argued  Deeember  5,  modified  December  27,  1917,  rebearing  denied 
January  29,  supplemental  petition  for  rehearing  denied  Febru- 
ary 19,  1918. 

OBEGON-WASH.  E.  &  N.  CO.  v.  BEED.* 

(169  Pae.  342;  170  Pae.  300.) 

Abatement  and  Seriyalr— Denial  of  Plea  In  Abatement— Pendoicj  of 
Prior  Snit— 'Tending." 

1.  Suit  against  husband  and  wife,  eommenced  against  the  husband 
alone  July  17th,  amended  eomplaint  making  the  wife  a  party  de- 
fendant being  filed  July  3l8t,  was  ''pending"  when  the  wife's  suit 
against  plaintiff  was  instituted  July  28th,  so  that  denial  of  defend- 
ants' plea  in  abatement  on  the  ground  that  a  prior  suit  instituted 
by  the  wife  against  plaintiff  was  pending  was  proper. 

Attorney  and  Client— Admiaaionfl — ^Effect. 

2.  In  suit  by  a  railroad  against  land  owners,  where  the  land 
owners  claimed  they  did  not  understand  the  effect  of  a  deed  of  theirs 
to  the  road,  but  their  previous  attorney,  who  acted  for  them  in  the 
transaction,  testified  unequivocally  that  they  did  understand  its  effect, 
and  their  present  attorney  in  court  stated  that  he  could  not  contra- 
dict such  previous  attorney's  testimony,  and  would  have  to  abide  by 
it,  the  announcement,  approved  by  the  court,  forever  settled  the 
question  that  the  land  owners'  deed  was  knowingly  executed  by  them 
as  a  substitute  for  and  in  lieu  of  their  previous  conveyance  to  the 
railway. 

Bailroads — ^Bight  of  Way— Covenant  Bunnlng  With  Land— Baala  In 
Inference. 

3.  In  the  absence  of  any  evidence  in  relation  to  whether  rights 
of  the  grantor  of  land  to  a  railway  to  have  two  wagon  road  cross- 
ings maintained  ran  with  the  land,  or  were  anything  more  than  per- 
sonal covenants,  the  reference,  in  the  reservation  of  his  deed,  to  a 
county  road,  might  create  an  inference  that  the  designated  highway 
was  in  esse,  a  part  of  the  land,  so  that  the  railway  was  required  to 
perform  the  terms  of  its  agreement  in  favor  of  the  grantor's  assigna 
without  express  words  to  tiiat  effect. 

Bailroadfl — Blgbt  of  Way— Land  Owners'  Bight  to  Crou. 

4.  In  suit  by  a  railway  against  land  owners  to  enjoin  interference 
with  its  right  of  way  and  to  quiet  title,  the  trial  court  properly 
restricted  the  right  of  the  land  owners  to  the  private  crossing  of  the 
track  to  be  made  and  maintained  by  them  at  the  place  designated 
by  them  in  their  latest  conveyance  to  the  railway's  predecessor,  where 
no  right  to  cross  any  part  of  the  premises  elsewhere  could  possibly 
be  found  in  their  favor  by  the  most  liberal  construction  of  the  two 
grants,  when  read  together. 

*0n  the  question  of  right  to  injunction  against  repeated  trespass, 
see  notes  in  13  L.  B.  A.  (N.  S.)  173;  21  L.  B.  A.  (N.  8.)  417. 

As  to  when  action  is  deemed  commenced  for  the  purpose  of  abating 
subsequent  action,  see  note  in  52  L.  B.  A.  (N.  B,)  79.        Bipostee. 
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EqnltT— Damagas. 

5.  The  right  to  recover  damages  in  a  suit  or  erosi-suit  in  equity 
must  depend  on  some  eqnitj  which  enables  the  court  to  secure  and 
retain  jurisdiction  of  the  subject  matter,  and,  as  an  incident,  to 
award  the  damages  inflicted. 

Equity— Finding  No  Equity  Esjits — Trial  to  Aacertaln  Iiegal  Blglit. 

6.  Where  it  is  found  at  hearing  of  a  cause  that  the  equity  on 
which  it  was  predicated  does  not  exist,  the  suit  is  terminated,  and 
cannot  be  tried  to  ascertain  any  legal  right  existing  between  the 
parties. 

PETITION  FOB  BEHBABINO. 

Equity— Juriadlctlon. 

7.  When  a  court  of  equity  obtains  jurisdiction  of  a  cause  for  a 
particular  purpose,  it  will  retain  and  exercise  jurisdiction  to  deter- 
mine all  necessary  incidents,  though  they  may  involve  purely  legal 
matters  as  a  part  of  the  relief. 

Injunction — Trefposs— Permanent  Itajurj. 

8.  A  continuing  trespass  committed  upon  real  property,  tending 
to  a  removal  of  earth  or  of  any  substance  therein  or  permanently 
attached  thereto,  will  usually  be  enjoined  in  a  suit  instituted  for  that 
purpose  by  the  party  sustaining  the  injury. 

InJunctton—TreapaflB— Iiegal  Bemedy. 

9.  When  the  recurrence  of  injurv  by  trespass  is  not  reasonably 
to  be  apprehended,  the  remedy  at  law  for  recovery  of  damages  is 
usually  regarded  as  adequate,  and  relief  by  injunction  will  usually 
be  denied. 

Trespass— Wliat  Oonsatutea— Ontting  Timber. 

10.  It  is  not  a  trespass  for  a  railroad  to  whom  a  right  of  way  is 
granted  to  cut  shrubs  along  the  right  of  way,  with  permission  of  the 
abutting  owners. 

Ttespasa — ^Damages — ^Measma 

11.  Where  railroad  cut  brush  along  right  of  way  and  left  it  upon 
the  abutting  owner's  land,  her  remedy  was  the  expense  reasonably  to 
be  incurred  in  removing  it,  and  not  the  damages  which  might  result 
from  inability  to  use  the  land  for  agricultural  purposes. 

Injunction — ^Trespass— Damage. 

12.  Where  railroad  cut  brush  along  right  of  way  and  left  it  on 
adjoining  land,  an  action  at  law  to  recover  the  expense  reasonably 
to  be  incurred  in  removing  the  brush  affords  an  adequate  remedy, 
and  no  exigency  exists  for  resorting  to  the  court  of  equity. 

Injunction — Continuing  Injury— Diversion  of  Water. 

13.  Where  a  railroad  in  changing  its  roadbed  diverted  the  water 
of  a  brook  so  that  it  seeped  through  the  embankment  and  damaged 
adjoining  land,  such  acts  constituted  a  continuing  trespass. 

Injunction— Ladies — ^Trespass. 

14.  Where  the  owner  of  land  adjoining  a  railroad  for  seven  years 
after  the  railroad  diverted  a  stream  so  as  to  cause  seepage  on  the 


400  Oregon- Wash.  R.  &  N.  Co.  v.  Rebd.        [87  Or. 

land  asserted  no  rights  and  sought  no  relief,  her  long  delay  precluded 
equitable  intervention. 

Equity — Objectioiui  to  Juzlsdiction— Time. 

15.  Wihere  a  railroad  sued  to  enjoin  interference  with  its  right  of 
way  by  adjoining  owners,  and  they  filed  a  separate  suit  in  equity  to 
reform  their  deed  to  the  railroad  of  the  right  of  way  and  to  enjoin 
trespass,  to  which  demurrer  was  overruled,  and  the  railroad  filed  an 
answer  denying  the  averments  of  the  complaint  and  setting  forth  as 
a  defense  the  averments  of  its  complaint  in  the  original  suit,  the 
rule  that  objection  to  jurisdiction  in  equity  comes  too  late  after  de- 
fendant in  answer  asks  for  affirmative  reuef  did  not  apply. 

Equity— Legal  Belief— Denial  of  Equitable  Belief— Bight. 

10.  Where  a  railroad  sued  to  enjoin  interference  with  its  right  of 
way  by  adjoining  owners,  and  they  filed  a  separate  suit  in  equity 
to  reform  their  deed  to  the  railroad  of  the  right  of  way  and  to  enjoin 
trespass,  to  which  demurrer  was  overruled,  and  the  railroad  filed  an 
answer  denying  the  averments  of  the  complaint  and  setting  forth  as 
a  defense  the  averments  of  its  complaint  in  the  original  suit,  when 
the  land  ownM''s  bill  was  found  to  be  without  equity,  her  claim  for 
damages  could  not  be  adjudicated. 

[As  to  right  to  affirmative  relief  on  cross-bill  in  suit  to  quiet 
title,  see  note  in  Ann.  Oaa.  1917D,  €74.] 

From  Multnomah :  Hbnby  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moobb. 

This  suit  was  commenced  July  17,  1915,  by  the 
Oregon- Washington  Railroad  &  Navigation  Company, 
a  corporation,  against  Frank  H.  Reed  to  enjoin  inter- 
ference with  a  railway  right  of  way  and  to  quiet  the 
title  thereto.  The  defendant  on  the  28th  of  that  month 
filed  an  answer  alleging  inter  alia  that  his  wife,  Min- 
nie T.  Reed,  was  the  owner  in  fee  of  the  real  property 
over  and  across  which  extended  that  part  of  the  right 
of  way  involved.  Three  days  thereafter  the  plaintiff, 
by  leave  of  court,  filed  an  amended  complaint  making 
Mrs.  Reed  a  party  defendant.  The  defendants  on 
August  3, 1915,  interposed  a  plea  in  abatement,  on  the 
ground  that  another  suit  was  pending  between  Mrs. 
Reed  and  the  Railway  Company,  involving  the  same 
subject  matter.  Joined  with  the  plea  in  abatement  was 
an  answer  to  the  merits,  and  also  a  cross-bill  in  equity 
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by  Mrs.  Reed  to  enjoin  the  plaintiff,  its  agents,  etc., 
from  interfering  with  or  trespassing  upon  her  land,  to 
recover  $3,000  as  damages  to  her  real  property,  and 

* 

to  reform  a  deed  executed  by  her  and  her  husband  to 
the  plaintiff's  predecessor  in  interest.  Answers  and 
replies  put  in  issue  all  the  material  averments  of  the 
pleadings  of  the  respective  parties.  At  the  trial  of  the 
cause  the  court,  in  order  to  be  advised,  called  a  jury 
who  inspected  the  premises  and  after  hearing  the  evi- 
dence, made  written  replies  to  questions  submitted  to 
them  as  follows: 

*' First,  what  damage,  if  any,  has  the  water  as 
changed  by  the  railroad  company,  done  to  Mrs.  Eeed  's 
.landT 

''Answer.  None. 

''Second,  was  that  damage  caused  by  the  construc- 
tion of  the  railroad  on  the  revised  line,  which  construc- 
tion includes  the  method  of  handling  the  drainage? 

"(A.)  No  damage. 

"Third:  Did  the  railroad  company  excavate  from 
the  toe  of  the  slope  on  the  south  side  of  the  track  at  the 
west  portal  to  tunnel  number  1,  more  yardage  than  was 
reasonably  necessary  to  maintain  the  safety  and  effi- 
ciency of  the  railroad  T 

"(A.)  No.  ^ 

"Fourth:  If  the  third  question  is  answered  in  the 
affirmative,  in  what  sum  do  you  assess  the  damage  t 

"(A.)  No  damage.'* 

From  these  special  verdicts  and  from  the  evidence 
received  the  court  made  findings  of  fact  and  of  law 
and  based  thereon  decreed  that  the  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  a  strip  of  land 
conveyed  to  its  predecessor  in  interest  May  28,  1881, 
by  Frederick  Wilier,  the  predecessor  in  title  of  the  de- 
fendants; that  the  plaintiff  was  also  such  owner  and 
entitled  to  the  possession  of  a  strip  of  land  conveyed 
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to  its  predecessor  in  interest  by  the  defendants  April 
2,  1907,  particularly  describing  each  strip,  and  perpet- 
ually enjoined  the  defendants,  their  agents,  etc.,  from 
interfering  in  any  manner  with  or  trespassing  upon 
the  real  property  so  conveyed,  awarding  them  the 
right,  however,  to  construct  and  maintain  a  priVate 
road  or  trail  over  an  acre  of  land  pariiculariy  de- 
scribed, and  also  authorizing  them  to  maintain  a  pri- 
vate crossing  with  gates  over  the  railway  near  the  west 
end  of  the  tunnel,  but  not  so  to  exercise  the  latter  right 
as  actually,  imminently  or  potentially  to  injure  the 
plaintiff  ^s  property.  From  this  decree  the  defend- 
ants appeal.  Modified. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Arthur  C.  Spencer,  Mr.  William  W.  Cotton,  Mr. 
W.  A.  Robbins  and  Mr.  Charles  E.  Cochran,  with  an 
oral  argument  by  Mr.  Spencer. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1.  It  is  contended  by  defendants'  counsel  that  an 
error  was  committed  in  denying  their  plea  in  abatement, 
interposed  on  the  ground  that  a  prior  suit,  instituted  by 
Mrs.  Reed  against  the  plaintiff  herein,  was  pending. 
Tt  win  be  remembered  that  this  suit  was  commenced 
against  Mr.  Reed  July  17,  1915,  and  that  on  the  31st 
of  that  month  an  amended  complaint  was  filed  making 
Mrs.  Reed  a  party  defendant.  She  instituted  a  suit 
against  the  Railroad  Company  as  defendant  July  28, 
1915,  or  eleven  days  after  this  suit  was  begun,  and  as 
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this  is  the  prior  suit  and  was  pending  when  her  suit 
was  commenced,  no  error  was  committed  as  alleged: 

It  appears  from  a  transcript  of  the  evidence  that 
Mrs.  Reed  is  the  owner  in  fee  of  lots  1  and  2,  section  26, 
T.  1  N.,  R.  4  E.,  in  Multnomah  County,  Oregon.  Her 
predecessor  in  title,  Frederick  Wilier,  in  consideration 
of  $70  executed  on  May  28,  1881,  to  the  Oregon  Rail- 
way &  Navigation  Company,  one  of  the  plaintiff's 
predecessors  in  interest,  a  deed  conveying  a  strip  of 
land  100  feet  in  width,  being  50  feet  in  width  on  each 
side  of  and  parallel  with  the  center  line  of  the  gran- 
tee 's  railroad,  as  the  same  was  staked  out  and  located 
over  and  across  such  lots.  That  deed  contains  a  clause 
which  reads : 

'  *  Provided,  that  said  railway  company  agrees  to  pro- 
vide and  maintain  two  wagon  road  crossings  for  the 
use  of  said  Wilier,  one  of  which  is  to  be  the  county 
road,  and  to  permit  said  Wilier  to  construct  a  wood 
chute  under  said  track  and  to  leave  an  opening  there- 
for.'^ 

The  lots  so  described  border  for  a  distance  of  160 
rods  upon  the  Columbia  River,  along  the  left  bank  of 
which  the  railway  was  originally  constructed  as  sur- 
veyed. A  mound  on  this  real  property,  generally 
known  as  ** Table  Rock"  extends  into  the  river,  the 
cape  of  the  hill  being  nearly  in  line  with  the  division 
between  these  lots.  A  tunnel  614  feet  in  length  was 
cut  through  the  rocky  point  at  an  expense  of  more  than 
$75,000.  From  a  blue-print  received  in  evidence  it  is 
disclosed  that  the  right  of  way  conveyed  by  Wilier  was 
surveyed  as  a  tangent  extending  northeasterly  from 
the  west  boundary  of  lot  No.  2,  about  600  feet ;  thence 
the  line  slightly  curved  southerly  a  short  distance; 
thence  the  survey  sharply  curved  northerly  to  about 
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half  way  through  the  tunnel,  and  thence  by  a  tangent 
Bontheasterly  to  the  east  boundary  of  lot  No.  1. 

The  plaintiff's  predecessor  in  interest,  desiring  to 
reduce  the  curvature  of  its  railway,  which  had  been 
constructed  and  was  operated  on  the  line,  as  originally 
laid  out,  caused  another  survey  to  be  made  across  these 
lots,  and  on  July  11,  1906,  in  consideration  of  $500, 
secured  from  Mrs.  Beed  and  her  husband,  who  had  suc- 
ceeded to  the  estate  of  Wilier  in  the  premises,  a  deed 
conveying 

*'A  strip  of  land  100  feet  wide,  being  50  feet  in  width 
on  each  side  of  and  parallel  with  the  revised  center 
line  of  the  main  track  of  the  Oregon  Railroad  &  Navi- 
gation Company's  railroad,  as  the  same  is  staked  out 
and  located  over  and  across  the  lands  of  the  said 
grantors, ' ' 

particularly  describing  the  lots.  This  deed  contains 
the  following  clause : 

**This  instrument  is  intended  as  a  deed  of  right  of 
way  for  the  construction  of  the  railroad  on  said  revised 
line,  and  is  conditioned  that  upon  the  change  of  the 
railroad  from  the  present  to  the  above  location,  all  that 
part  of  the  original  right  of  way  not  included  in  the 
above  granted  strip  shall  revert  to  and  become  the 
property  of  the  grantors.  The  gjantee  will  construct 
and  maintain  for  the  use  of  the  grantors  a  private 
crossing  at  grade  with  gates." 

It  further  appears  from  the  blue-print  mentioned, 
that  the  north  boundary  of  the  right  of  way  last  con- 
veyed, begins  at  a  point  on  the  west  line  of  lot  No.  2, 
about  30  feet  north  of  the  right  so  granted  by  Wilier, 
and  extends  by  a  long  curve  to  the  east  line  of  Lot 
No.  1,  at  a  point  about  70  feet  north  of  the  right  of 
way  originally  conveyed.  About  midway  of  the  exca- 
vation of  the  tunnel  mentioned,  the  north  boundary  of 
the  new  right  of  way  coincides  for  about  200  feet 
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with  the  south  boundary  of  Wilier 's  grant.  After  the 
second  deed  was  executed,  the  plaintiff 's  predecessor 
in  interest  began  work  on  the  revised  line,  by  starting 
another  tunnel  655  feet  in  length,  the  west  entrance  of 
which  was  about  90  feet  south  of  the  old  tunnel,  while 
the  east  end  of  the  new  cut  was  only  about  30  feet 
south  of  the  old  subterranean  passage.  While  cutting 
the  new  tunnel,  earth  on  the  south  side  of  and  beyond 
the  line  of  the  revised  right  of  way,  kept  falling  at  the 
west  end  of  the  excavation,  whereupon  the  defendants 
asserted  claims  for  damages  to  and  trespasses  upon 
their  lands,  and  in  order  amicably  to  adjust  the  matter, 
and  to  procure  more  land  the  plaintiff 's  predecessor 
in  interest,  upon  the  payment  of  $1,000  to  Mrs.  and  Mr. 
Beed  secured  from  them,  on  April  2, 1907,  another  deed 
reconveying  the  revised  right  of  way  as  set  forth  in 
their  deed  of  July  11, 1906,  and  also  granting  about  an 
acre  of  land  on  the  south  side  of  the  revised  right  of 
way  at  the  west  end  of  the  tunnel  where  the  slides 
had  occurred,  particularly  describing  such  premises. 
Material  clauses  in  the  latter  conveyance  read : 

*'This  deed  is  in  lieu  of  and  a  substitute  for  a  deed 
of  bargain  and  sale  made  by  the  grantors  herein  to  the 
grantee  herein,  dated  July  11,  1906,  and  recorded  at 
page  328  of  Book  362  of  the  Becords  of  Deeds  of  Mult- 
nomah  County,  Oregon.  The  grantee  herein  shall 
not  excavate  more  earth  from  said  premises  hereby 
granted  (about  an  acre  where  the  slides  had  occurred) 
than  is  necessary  for  the  proper  and  safe  protection 
of  its  railroad.  The  consideration  herein  is  in  full 
satisfaction  for  any  and  all  damages  that  may  in  any 
manner  result  to  the  adjacent  lands  of  the  grantors 
by  virtue  of  the  construction  of  said  railroad  on  the 
grantee's  revised  line  through  said  premises.  All 
crossings  and  other  privileges  set  forth  in  the  deed  of 
July  11th,  above  referred  to,  are  hereby  waived  and 
held  to  be  null  and  void,  but  grantors,  their  heirs  and 


406  Oregon- Wash.  R.  &  N.  Co.  v.  Reed.        [87  Or. 

assigns,  or  any  of  them,  may  construct  and  maintain 
one  private  road  or  trail  over  the  land  secondarily  de- 
scribed herein,  (the  acre  mentioned)  and  maintain 
thereat  a  private  crossing  with  gates  over  grantee's 
railroad  at  the  west  end  of  the  tunnel  on  said  premises. 
Together  with  all  and  singular  the  trees,  wood  and 
timber  thereon,  and  the  stone,  gravel  and  material 
therein,  but  the  trees  on  top  of  the  tunnels  shall  not  be 
unnecessarily  cut  or  removed  by  the  grantee  herein.  *  * 

Pursuant  to  the  last  conveyance  so  made,  the  grantee 
therein  named  completed  the  revised  line  of  railway, 
cut  the  new  tunnel  at  an  expense  of  more  than  $100,000 
and  moved  the  ties  and  rails  from  the  old  track  to  the 
new,  finishing  the  work  about  September,  1908,  when 
trains  were  then  and  thereafter  operated  through  the 
new  tunnel.  The  plaintiff  herein  on  December  23, 1910, 
by  mesne  conveyances,  secured  a  transfer  of  all  the 
right,  title,  interest  and  estate  in  and  to  the  premises 
so  granted  by  Wilier  and  the  defendants  to  its  prede- 
cessors, the  Oregon  Railway  &  Navigation  Company 
and  the  Oregon  Railroad  &  Navigation  Company. 
Thereafter  the  defendants,  asserting  that  under  their 
deed  of  July  11,  1906,  they  were  entitled  to  the  old 
tunnel,  took  possession  thereof  without  permission  of 
the  Railway  Company,  built  at  the  west  end  of  the  new 
tunnel  a  retaining  wall  of  logs,  earth  and  brush,  and 
their  tenant  removed  from  the  old  tunnel  many  of  the 
timbers  and  supports  therein.  This  suit  was  there- 
upon commenced  and  terminated  as  hereinbefore  set 
forth. 

At  the  trial  Mrs.  Reed  as  a  witness  in  her  own  be- 
half testified  that  having  secured  the  services  of  an 
attorney  to  protect  her  interests  in  the  matter,  she 
relied  upon  his  advice  and,  with  her  husband,  exe- 
cuted the  conveyance  April  2,  1907,  without  carefully 
examining  the  deed  or  knowing  that  it  purported  to 
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deprive  her  of  the  rights  which  were  reserved  by  her 
conveyance  of  July  11, 1906.  Mrs.  Beed  sought  by  such 
testimony  and  that  of  her  witnesses  a  reformation  of 
the  latter  deed  so  as  to  make  it  conform  with  the  terms 
of  an  alleged  oral  contract,  pursuant  to  which  it  was 
claimed  the  deed  was  made,  so  as  to  convey  only  the 
small  tract  of  land  at  the  west  end  of  the  new  tunnel, 
and  to  have  restored  to  her  the  rights  of  crossing  the 
railway  track  as  specified  in  the  Wilier  deed.  Mrs. 
Reed  called  as  her  witness  George  W.  Joseph,  who 
as  her  attorney  secured  the  settlement  with  the  Rail- 
way Company,  pursuant  to  which  she  received  $1,000 
for  executing  the  deed  of  April  2, 1907.  This  witness 
testified  that  he  received  from  the  Railway  Company 
a  writing  prepared  as  a  deed  to  be  executed  by  Mrs. 
Reed;  that  he  examined  the  instrument  so  submitted 
and  suggested  some  alterations  which  were  adopted 
and  incorporated  in  another  document  that  was  sent 
to  him;  that  Mrs.  Reed  and  her  husband  were  in  his 
office  at  Portland,  Oregon,  when  the  latter  writing  was 
received  and  examined  by  him  and  them,  in  referring 
to  which  instrument  the  witness  stated  upon  oath: 
*  *  This  deed  was  understood  to  be  exactly  what  it  pur- 
ports to  be,  and  it  was  so  understood  by  all  the  par- 
ties interested.*'  In  alluding  to  the  settlement  which 
was  secured,  Mr.  Joseph  further  testified : 

''You  see,  the  Reeds  were  getting  $1,000  for  a  slope, 
you  understand,  that  came  down  there  [referring  to 
the  acre  at  the  west  end  of  the  new  tunnel] .  Of  course, 
it  took  this  trail  or  road,  which  they  talk  about,  (pass- 
ing over  the  one  acre)  but  so  far  as  the  commercial 
value  of  what  the  0.  R.  and  N.  (plaintiflF's  prede- 
cessor) got  there,  you  understand,  it  was  worth  very 
little,  and  a  $1,000  was  an  immense  price  to  be  paid 
for  it,  and  that  is  the  truth,  and  I  told  the  Reeds  so 
at  that  time   and  advised  settlement,   of  course.    I 
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think  the  railroad  company  offered  a  small  amount; 
they  offered  something  like  $100  at  first,  and  when 
we  could  get  $1,000  there  was  no  hesitancy  on  my  part. 
We  held  and  squeezed  until  we  got  the  $1,000  and  they 
were  at  work  there  and  they  had  to  have  this  right  of 
way,  and  that  is  the  way  we  got  it,  * ' 

In  adverting  to  the  final  adjustment  of  the  matter 
which  was  consummated  by  the  deed  of  April  2,  1907, 
the  witness  further  testified: 

**But  at  this  time  we  were  settling  differences  that 
had  existed  between  these  people  for  a  long  time,  and 
it  was  settled.  And  when  these  people  say  that  they 
didn't  understand  this  instrument,  it  is  too  ridiculous 
for  anything.  * ' 

Mr.  Joseph  again  referring  to  such  settlement  and 
to  the  defendants  herein,  also  stated  upon  oath: 

*'Well,  when  I  got  $1,000  for  them  there  wasnH  no 
two  happier  people  in  the  United  States  than  they 
were  to  get  the  $1,000  under  that  deed. '  * 

The  witness  further  referring  to  the  defendants 
also  testified : 

**They  understood  that  they  were  giving  up, — ^that 
that  second  deed  was  wiped  out,  and  that  the  railroad 
company  got  what  it  had  under  this  old  deed,  and  that 
acre  of  ground  that  had  slipped  down.  That  is  what 
they  thought  they  were  giving  up,  and  when  they  got 
that  $1,000  they  were  getting  paid  big.  And  they  got 
the  right  to  construct  a  road  there  and  have  a  cross- 
ing.*' 

In  answer  to  the  question,  **And  Mr.  Joseph,  when 
you  approved  this  deed  and  had  them  sign  it,  you 
understood  that  they  were  conveying  to  the  railroad 
company  what  you  have  just  testified,  is  that  right  f 
The  witness  replied,  * '  That  is  right. ' '  Thereupon  the 
defendants'  counsel,  addressing  the  witness  and  the 
court,  announced :  *  *  That  is  all.    If  your  Honor  please, 
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in  view  of  Mr.  Joseph 's  testimony,  it  would  be  uselessly 
consuming  the  time  of  the  court  to  proceed  with  this 
case.  I  feel  that  under  his  testimony  I  would  not  be 
justified  in  offering  any  further  testimony,  because 
he  was  their  attorney,  and,  while  the  clients  do  not 
agree  with  him,  he  was  their  attorney  and  they  have 
offered  him  as  a  witness  and  they  cannot  contradict 
him,  as  I  understand  it,  and  I  will  have  to  abide  by 
it.^^ 

2.  This  declaration  conceded  the  final  adjudication  of 
one  of  the  issues  involved.  The  announcement,  hav- 
ing been  approved  by  the  court,  forever  settled  the 
question  that  the  defendants'  deed  of  April  2,  1907, 
was  knowingly  executed  by  them  as  a  substitute  for, 
and  in  lieu  of  their  conveyance  of  July  11,  1906,  as 
much  so  as  if  the  latter  deed  had  never  been  made. 
As  there  had  been  no  abandonment  by  the  Railway 
Company  of  any  part  of  its  original  right  of  way 
across  the  lands  of  Mrs.  Reed,  so  that  they  might  pos- 
sibly have  been  reinvested  with  the  title  thereto  as 
granted  by  their  predecessor  Wilier,  and  reserved  by 
their  deed  of  July  11,  1906,  the  solemn  declaration  so 
made  by  their  counsel,  and  justified  from  a  pre- 
ponderance of  the  evidence  received,  precludes  the 
possibility  of  his  clients  securing  a  reformation  of 
their  grant  evidenced  by  the  deed  of  April  2,  1907. 

Notwithstanding  such  asseveration,  the  trial  of  the 
cause  was  continued  as  to  the  remaining  issues, 
namely,  the  right  of  the  defendants  to  have  crossings 
constructed  and  maintained  by  the  Railway  Company 
across  its  tract  for  their  accommodation,  as  evidenced 
by  the  grant  made  by  Wilier,  and  as  to  the  damages 
resulting  to  their  premises  by  reason  of  trespasses 
alleged  to  have  been  committed  thereon  by  the  Rail- 
road Company.    The  defendants'  counsel,  referring 
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to  the  original  grant  of  the  right  of  way  and  to  his 
clients,  remarked:  **We  think  the  crossings  reserved 
in  the  Wilier  deed  run  with  the  land ;  that  they  are  en- 
titled to  them,  and  of  course  the  1907  deed  provides 
for  a  crossing  for  the  Reeds/'  The  court  replied: 
*'I  think  there  isn't  any  dispute  about  that.  In  fact, 
the  Railroad  Company  had  admitted  here  that  you  are 
entitled  to  that,  and  you  certainly  are.''  The  plain- 
tiflf's  counsel:  *' There  is  no  doubt  about  it."  The 
Court:  ** There  is  no  doubt  about  it.  There  will  be 
no  trouble  about  it."  The  plaintiff's  counsel:  **Now, 
if  there  is  any  question  about  the  Wilier  deed,  we 
can  offer  it  in  evidence  here."  The  Court:  **Very 
well. ' '  Thereupon  such  deed  was  received  in  evidence. 
3.  It  will  be  remembered  that  by  the  original  convey- 
ance of  the  right  of  way,  the  plaintiff's  predecessor 
stipulated  to  provide  and  maintain  for  Wilier 's  use 
two  wagon-road  crossings,  one  of  which  was  to  be  on 
the  county  road.  This  reservation  having  been  re- 
stricted to  Wilier 's  use  only  and  not  extending  to  his 
assigns  it  is  questionable  if  the  specified  rights  run 
with  the  land,  or  were  anything  more  than  personal 
covenants.  In  the  absence  of  any  evidence  in  rela- 
tion to  the  matter,  the  reference  in  the  reservation  to 
a  county  road  might  create  an  inference  that  the  high- 
way so  designated  was  then  in  esse  annexed  to  and 
a  part  of  the  land,  and  for  that  reason  the  Railway 
Company  was  required  to  perform  the  terms  of  its 
agreement  in  favor  of  Wilier 's  assigns,  without  ex- 
press words  to  that  effect :  Brown  v.  Southern  Pacific 
Co.,  36  Or.  128  (58  Pac.  1104,  78  Am.  St.  Rep.  761,  47 
L.  R.  A.  409).  From  an  examination  of  the  blue  print 
referred  to,  it  would  seem  that  the  county  road  had 
been  abandoned  for  a  **gate"  is  indicated  upon  the 
print  on  the  line  where  the  highway  originally  crossed 
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the  railway  track.  But  however  this  may  be,  it  will 
be  l;aken  for  granted,  from  the  observations  of  the 
court  and  counsel  for  the  respective  parties,  that  the 
rights  of  crossing  provided  for  in  the  Wilier  deed  run 
with  the  land  and  became  vested  in  Mrs.  Beed.  The 
deed  executed  by  the  defendants  to  the  Railway  Com- 
pany April  2,  1907,  made  no  mention  of  such  reser- 
vations and  provided  only  for  a  private  crossing  to  be 
made  and  maintained  by  the  grantors.  Whether  or 
not  the  deed  executed  by  Wilier  and  the  conveyance 
made  by  the  defendants  July  11,  1906,  granted  more 
than  an  easement,  it  is  not  necessary  now  to  determine. 
The  deed  made  by  Mr.  and  Mrs.  Reed  April  2,  1907, 
tmquestionably  transferred  the  fee  to  the  premises 
therein  described.  This  conveyance  though  per- 
mitting the  defendants  to  make  and  maintain  a  private 
crossing  over  the  railroad,  cut  off  and  forever  extin- 
guished all  parts  of  the  crossings  specified  in  the 
Wilier  deed,  that  lie  north  of  the  south  boundary  of  the 
right  of  way  granted  by  the  defendants  April  2, 1907. 
Measuring  the  lines  as  indicated  by  the  scale  noted 
on  the  blue  print,  the  two  crossings  mentioned  in  the 
Wilier  deed,  as  illustrated  on  that  map,  extend  from 
the  original  south  boundary  of  that  grant  northerly 
60  feet  and  20  feet,  respectively,  where  is  encountered 
the  south  boundary  of  the  land  granted  in  fee  April 
2,  1907,  across  which  latter  described  premises,  to  a 
distance  of  100  feet  in  each  instance,  no  right  to  pass 
is  reserved,  except  the  defendants'  right  to  make  and 
maintain  a  private  crossing  to  be  protected  at  each  end 
by  gates. 

4.  If  the  south  line  of  the  last  granted  right  of  way 
were  fenced,  the  defendants  would  be  entitled  under 
the  provisions  of  the  Wilier  deed  to  pass  over  the 
original  crossings  northerly  from  the  south  boundary 
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of  this  grant,  50  feet  on  one  of  the  crossings  and  20 
feet  on  the  other  to  the  line  of  the  supposed  fence, 
but  neither  Mr.  nor  Mrs.  Eeed,  nor  their  agents,  could 
legally  go  farther  north  than  the  protecting  inclosure 
which  would  then  mark  the  south  boundary  of  the 
premises  granted  April  2,  1907,  except  along  the  pri- 
vate crossing  which  is  particularly  specified  in  the  deed 
of  that  date.  Diminishing  the  boundary  of  the  land 
so  granted  by  Wilier  to  the  Railway  Company  by  the 
strip  taken  therefrom  by  the  defendants'  conveyance 
of  the  fee,  no  right  to  cross  any  part  of  the  premises 
last  particularly  described  can  possibly  be  found  in 
their  favor  by  the  most  liberal  construction  of  the  two 
grants,  when  read  together,  except  the  private  right 
of  crossing  mentioned.  The  trial  court,  therefore, 
properly  restricted  the  right  of  Mr.  and  Mrs.  Reed, 
their  agents,  etc.,  to  the  private  crossing  of  the  rail- 
way track  to  be  made  and  maintained  by  them  at  the 
place  designated  in  their  latest  conveyance  to  the  plain- 
tiff's predecessor,  which  grant  overlapped  the  greater 
part  of  the  strip  conveyed  by  Wilier. 

5,  6.  The  deed  of  April  2, 1907,  having  been  executed, 
as  the  evidence  shows,  with  the  intent  of  granting  to  the 
Railway  Company  all  that  portion  of  the  Wilier  strip 
of  land  that  is. not  embraced  in  the  premises  so  con- 
veyed by  the  defendants  in  fee,  in  order  that  the  old 
tunnel  might  be  used  as  a  part  of  a  contemplated 
double  track  at  that  place,  there  was  no  equity  what- 
ever in  the  cross-bill  interposed  herein.  This  being 
so,  the  element  of  damages  which  the  defendants  may 
have  sustained  is  necessarily  eliminated,  for  the  right 
to  recover  such  compensation  in  a  suit  must  depend 
upon  some  equity  which  enables  the  court  to  secure 
and  retain  jurisdiction  of  the  subject  matter,  and  as 
an  incident  thereof  to  award  the  damages  inflicted: 
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Fleischner  v.  Citizens'  Real  Estate  <&  Investment  Co., 
25  Or.  119  (35  Pac.  174) ;  Bishop  v.  Baisley,  28  Or.  119 
(41  Pac.  937) ;  West  v.  Washington  By.  Co.,  49  Or.  436 
(90  Pac.  666);  Bernard  v.  Willamette  Box  <&  Lhr. 
Co.,  64  Or.  223  (129  Pac.  1039) ;  Shultz  v.  Shively,  72 
Or.  450  (143  Pac.  1115).  Where,  however,  at  the  hear- 
ing of  a  cause  if  it  be  found  that  the  equity  upon  which 
the  case  was  predicated  does  not  exist,  the  suit  is 
thereupon  terminated  and  cannot  be  tried  for  the  pur- 
pose of  ascertaining  any  alleged  legal  right  that  may 
exist  between  the  parties :  Burrage  v.  Bonanza  etc.  Min. 
Co.,  12  Or.  169  (6  Pac.  766) ;  Ming  Yue  v.  Coos  Bay 
R.  R.  Co.,  24  Or.  392  (33  Pac.  641) ;  Allen  v.  Elwert,  29 
Or.  428  (44  Pac.  824,  48  Pac.  54)  ;.Denny  v.  McCown,  34 
Or.  47  (54  Pac.  952) ;  Multnomah  County  v.  Portland 
Cracker  Co.,  49  Or.  345  (90  Pac.  155) ;  HetricJc  v.  Ger- 
linger  Motor  Car  Co.,  84  Or.  133  (164  Pac.  379). 

The  rules  of  law  thus  firmly  established  in  this 
state  preclude  an  examination  of  the  questions  of  dam- 
ages alleged  in  the  cross-bill  when  the  proof  shows 
there  was  no  equity  therein.  It  follows  from  these 
considerations  that  the  decree  is  modified,  so  as  to 
exclude  any  determination  of  the  damages  alleged  to 
have  been  sustained. 

Modified.    Rehearing  Denied. 
SuppiiBiOJNTAL  Petition  for  Rehearing  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  McCamant 
and  Mr.  Justice  Burnett  concur. 
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Beliearing  denied  January  29,   supplemental  petition  for  rehearing 

denied  February  19,  1918. 

Petition  fob  Reheakino. 

(170  Pac.  300.) 

On  petition  for  rehearing.    Denied. 

Mr.  Arthur  G.  Spencer,  Mr.  William  W.  Cotton,  Mr. 
TT.  A.  Bobbins  and  Mr.  Charles  E.  Cochran,  for  the 
petition. 

Mr.  Ralph  R.  Buniway,  contra. 

Department  2.  Mb.  Justice  Moobe  delivered  the 
opinion  of  the  court. 

In  a  petition  for  a  rehearing  it  is  maintained  by 
plaintiff's  counsel  that  in  refusing  to  consider  the 
question  of  damages  alleged  to  have  been  sustained 
by  the  defendant,  Minnie  T.  Eeed,  when  it  was  found 
she  had  suffered  no  injury,  the  rule  of  law  governing 
the  cause  was  misapplied  by  this  court.  It  is  argued 
that  the  complaint  in  her  suit  against  the  plaintiff 
herein  not  only  sought  a  reformation  of  her  right  of 
way  deed,  on  the  ground  of  fraud  practiced  in  pro- 
curing it,  but  such  pleading  also  averred  that  the 
plaintiff's  agents  had  trespassed  upon  her  land  by  de- 
stroying fences,  tearing  out  culverts,  diverting  water 
from  its  natural  channel  and  cutting  brush  and  leaving 
it  upon  her  premises  to  her  damage,  for  the  redress 
of  which  injuries  she  had  no  plain,  speedy  or  adequate 
remedy  at  law ;  that  such  statements  of  fact  constitute 
separate  grounds  for  equitable  interference;  that  is- 
sues were  joined  thereon  and  evidence  received  in 
respect  thereto ;  that  because  it  was  found  the  charge 
of  fraud  had  not  been  established,  that  conclusion  did 
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not  render  her  suit  without  equity,  as  to  the  other  mat- 
ters set  forth  in  the  complaint  therein,  and  hence  the 
question  of  damages  should  have  been  considered  and 
the  decree  aflBrmed,  since  a  court  of  equity  having  se- 
cured jurisdiction  for  one  purpose  will  retain  the 
cause  until  the  entire  subject  matter  has  been  fully 
determined. 

7.  In  states  like  Oregon  where  at  all  times  the  same 
judge  presides  at  the  trial  of  suits  in  equity  and 
actions  at  law  as  they  are  called,  these  forums  are 
entirely  separate  and  distinct,  and  the  rule  is  so  ele- 
mentary that  it  needs  no  citation  of  decisions  in  sup- 
port thereof,  that  when  a  court  of  equity  obtains 
jurisdiction  of  a  cause  for  a  particular  purpose,  it  will 
retain  and  exercise  the  power  to  hear  and  determine 
all  the  necessary  incidents  depending  thereon,  though 
they  may  involve  purely  legal  matters  as  a  part  of  the 
relief  to  be  awarded.  The  decree  in  such  a  case  is 
based  upon  the  ground  that  equitable  substance  in  the 
light  of  judicial  experience  necessarily  casts  a  shadow, 
but  when  the  essential  equitable  foundation  is  found 
at  the  trial  to  be  insufficient,  the  legal  superstructure 
undertaken  to  be  erected  thereon  inevitably  falls.  As 
tending  to  uphold  the  legal  principle  contended  for  by 
plaintiff  *s  counsel,  they  cite  and  rely  upon  the  case  of 
Cody  Lumber  Co.  v.  Coach,  76  Or.  106  (146  Pac.  973). 
There  the  defendants  Arthur  T.  Coach,  Joseph  M. 
Coach  and  Mary  E.  Cary,  commenced  an  action  at  law 
against  the  plaintiff,  the  Cody  Lumber  Co.,  a  corpora- 
tion, to  recover  the  amount  of  seven  promissory  notes 
executed  by  the  latter.  The  corporation  answered  the 
complaint,  and  availing  itself  of  the  remedy  prescribed 
by  Section  390,  L.  0.  L.,  filed  as  plaintiff  a  cross-bill 
in  equity,  alleging  that  the  notes  sued  upon  were  sub- 
ject to  adjustment,  in  accordance  with  the  terms  of  an 
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agreement  whereby  the  sawmill  tally  of  logs  for  the 
purchase  of  which  the  notes  were  given,  should  be 
settled,  setting  forth  a  copy  of  the  contract.  The 
averments  of  the  cross-bill  were  denied  by  an  answer 
which  also  set  forth  new  matter  as  a  separate  defense. 
The  allegations  of  such  new  matter  were  denied  by  the 
reply.  Notwithstanding  the  interposition  of  a  cross- 
bill, by  express  provision  of  the  statute  (Section  390, 
L.  0.  L.)  stays  the  prosecution  of  a  law  action  until  a 
decree  is  rendered  in  the  equity  suit,  the  parties  in  the 
case  mentioned  stipulated  that  the  action  and  suit 
should  be  heard  and  determined  at  the  same  time. 
The  effect  of  such  an  agreement  was  to  waive  a  trial 
by  jury  in  the  law  action.  From  the  evidence  received 
in  that  case  a  judgment  was  given  in  favor  of  the 
holders  of  the  promissory  notes  for  the  amounts 
thereof  as  demanded  in  the  complaint  in  the  law 
action,  thereby  impliedly  finding  that  the  cross-bill  was 
without  equity,  from  which  final  determination  the 
corporation  appealed.  As  no  relief  prayed  for  in  the 
cross-bill  was  awarded  by  the  trial  court  or  upon  ap- 
peal, any  conclusion  there  reached  is  not  controlling 
herein. 

8, 9.  A  continuing  trespass  committed  upon  the  real 
property  of  another,  tending  to  a  removal  of  earth 
or  of  any  substance  therein  or  permanently  attached 
thereto,  will  usually  be  enjoined  in  a  suit  instituted  for 
that  purpose  by  the  party  sustaining  the  injury :  Kit- 
cherside  v.  Myers,  10  Or.  21;  Mendenhall  v.  Harris- 
hurg  Water  Co.,  27  Or.  38  (39  Pac.  399) ;  Allen  v. 
Dunlap,  24  Or.  229  (33  Pac.  675) ;  Bishop  v.  Baisley, 
28  Or.  119  (41  Pac.  936) ;  Muldrick  v.  Brown,  37  Or.  185 
(61  Pac.  428) ;  Chapman  v.  Dean,  58  Or.  475  (115  Pac. 
154) ;  Mathews  v.  Chambers  Power  Co.,  81  Or.  251 
(159  Pac.  564).    These  cases  proceed  upon  the  theory 
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that  a  trespasgi  threatened  or  committed  will  injure  or 
destroy  the  substance  of  the  owner's  estate  in  the  land, 
in  the  manner  in  which  the  premises  have  been  kept 
or  used.  Where  the  recurrence  of  the  injury  is  not 
reasonably  to  be  apprehended,  the  remedy  at  law  for 
the  recovery  of  the  damages  inflicted  is  usually  re- 
garded as  adequate,  and  relief  by  injunction  will 
usually  be  denied:  Garrett  v.  Bishop,  27  Or.  349  (41 
Pac.  10). 

10-12.  The  testimony  given  at  the  trial  herein  tends 
to  show  that  the  brush  left  upon  Mrs.  Reed's  land  was 
cut  by  her  permission  along  the  right  of  way  by  the 
plaintiff's  agents,  in  order  that  a  better  view  of  the 
semaphore  might  be  obtained  by  locomotive  engineers 
having  charge  of  trains  going  west  from  the  tunnel. 
The  cutting  of  the  shrubs  was  therefore  not  a  trespass. 
If,  by  leaving  upon  the  land  the  brush  when  it  should 
have  been  burned  after  it  was  cut,  Mrs.  Reed  was  in- 
jured, her  remedy  for  the  wrong  thus  inflicted  was  the 
expense  reasonably  to  be  incurred  in  removing  the 
brush,  and  not  the  damages  which  might  result  by 
reason  of  her  inability  to  use  the  land  for  grazing  or 
other  agricultural  purposes.  An  action  at  law  to  re- 
cover the  outlay  thus  necessitated  affords  an  adequate 
remedy  and  no  exigency  exists  for  resorting  to  a  court 
of  equity. 

It  also  appears  that  the  fences  alleged  to  have  been 
destroyed  were  the  protecting  inclosures  put  up  along 
the  lines  of  the  original  right  of  way  by  the  plaintiff's 
servants,  which  fences  were  removed  and  rebuilt  by 
such  employees  along  the  revised  lines.  The  author- 
ity thus  to  move  these  fences  seems  to  be  unques- 
tioned, and  if  Mrs.  Reed  sustained  any  injury  in 
consequence  of  the  alteration,  no  reason  has  been  dis- 
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closed  why  she  should  apply  to  a  court  of  equity  for 
the  recovery  of  damages  in  this  particular. 

13.  In  building  the  altered  roadbed  a  fill  of  earth  was 
made  west  of  the  tunnel  and  a  small  brook  originally 
flowing  north  was  diverted  from  its  channel  and  con- 
ducted in  a  ditch  dug  on  the  south  side  of  the  grade, 
whereby  the  water  emptied  into  another  stream  which 
flowed  through  a  culvert  placed  in  the  embankment. 
The  testimony  tends  to  show  that  by  reason  of  this 
change  water  seeped  from  the  ditch  and  percolated 
beneath  the  fill  thereby  making  a  part  of  Mrs.  Beed's 
land,  north  of  the  embankment,  moist  and  injuring  the 
premises  for  pasturage.  It  further  appears  that  the 
united  waters  had  so  accelerated  the  volume  in  the 
stream  as  to  cause  a  quantity  of  soil  to  be  washed  away 
from  the  banks  of  the  augmented  channel.  It  would 
thus  seem  that  a  continuing  trespass  upon  her  real 
property  had  been  thereby  committed  by  the  plaintiff 's 
agents,  and  it  remains  to  be  seen  whether  or  not  in- 
junctive relief  can  be  awarded  after  the  railroad  has 
been  bmlt  and  is  being  operated.  It  must  be  admitted 
that  if  flowing  water  was  diverted  from  its  natural 
channel  without  Mrs.  Reed's  consent,  the  change  in  the 
current  would  appear  to  be  unauthorized:  Hord  v. 
Holston  River  R.  Co.,  122  Tenn.  399  (123  S.  W.  637, 
135  Am.  St.  Bep.  878, 19  Ann.  Cas.  331,  336). 

A  text-writer  in  speaking  of  the  equitable  remedy  in 
a  case  of  that  kind,  remarks : 

**To  entitle  one  to  relief  by  injunction  against  the^ 
construction  of  a  railroad  over  his  land,  he  must  use 
due  diligence  in  the  assertion  of  his  rights,  since  the 
relief  will  not  be  granted  in  favor  of  one  who  has  been 
guilty  of  laches,  and  who  has  by  his  own  conduct  given 
an  implied  assent  to  the  construction  of  the  work  which 
he  afterwards  seeks  to  restrain'':  1  High,  Inj.  (4  ed.) 
§618. 
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Another  author  in  discussing  this  subject,  observes : 

"The  courts  may,  it  seems,  take  into  consideration  the 
fact  that  companies  are  common  carriers  and  qiiasi 
public  in  their  nature,  and  refuse  to  grant  an  injunc- 
tion for  slight  cause  where  it  would  prevent  or  ob- 
struct the  operation  of  the  road  and  not  only  cause 
great  injury  to  it,  but  also  inconvenience  the  public'': 
1  Elliott,  Railroads  (2  ed.),  §  628. 

14.  The  revised  line  of  railroad  was  completed  and 
trains  were  operated  thereon  in  September,  1908. 
Prior  to  that  time  the  roadbed  was  graded  and  the 
water  flowing  in  the  brook  had  been  diverted.  The 
cross-bill  herein  was  not  filed  until  August  3,  1915. 
For  nearly  seven  years  Mrs.  Reed,  though  living  near 
the  tunnel  and  aware  of  all  the  changes  as  they  were 
being  made,  never  applied  to  any  court  for  redress  of 
the  injuries  of  which  she  now  complains.  Her  long 
delay  in  this  respect  precludes  equitable  intervention 
in  her  behalf  as  to  the  diversion  of  the  water  and  the 
destruction  of  the  culvert,  as  originally  built  for  that 
brook.  If,  therefore,  Mrs.  Reed  has  any  remedy  it 
is  by  an  action  at  law  and  not  by  a  suit  in  equity. 

15, 16.  The  facts  alleged  in  the  complaint  in  the  suit 
in  equity  by  Mrs.  Reed  against  the  Oregon-Washington 
Railroad  &  Navigation  Company  might  as  well  have 
been  set  forth  as  a  separate  defense  in  the  latter 's  suit 
in  equity  against  her  and  her  husband,  and  thereby 
have  avoided  the  bringing  of  more  than  one  suit.  As 
she  commenced  a  separate  suit,  however,  for  injunc- 
tive relief  when  it  was  unnecessary  to  do  so,  her  com- 
plaint partakes  of  the  nature  of  an  equitable  counter- 
claim. To  this  complaint  a  demurrer  was  interposed 
on  the  ground  inter  alia  that  there  was  no  equity  in 
the  bill.  The  demurrer  was  overruled  and  an  answer 
filed  denying  the  material  averments  of  the  complaint 
and  setting  forth  as  a  separate  defense  the  facts  in 


420  Oebqon-Wash.  R.  &  N.  Co.  v.  Reed.        [87  Or. 

substance  as  alleged  in  the  complaint  in  the  suit  of 
the  Oregon- Washington  Railroad  &  Navigation  Com- 
pany against  Mr.  and  Mrs.  Reed,  and  praying  for  in- 
junctive relief  as  therein  sought.  We  do  not  under- 
stand the  rule  that  an  objection  to  the  jurisdiction  in 
equity  comes  too  late  after  the  defendant  by  his  an- 
swer asks  for  affirmative  relief,  as  announced  in  Kit- 
cherside  v.  Myers,  10  Or.  21,  and  followed  in  subse- 
quent cases  is  controlling  herein.  Those  cases  are 
based  upon  the  assumption  that  if  either  the  com- 
plaint or  the  answer  states  facts  showing  a  right  to 
equitable  relief,  the  pleading  is  sufficient  for  that  pur- 
pose and  jurisdiction  of  the  cause  will  be  taken.  In 
the  case  at  bar  Mrs.  Reed^s  complaint  inaugurating 
a  separate  suit,  was  sufficient  to  invoke  an  exercise  of 
equitable  jurisdiction.  The  affirmative  relief  asked  in 
the  answer  to  that  complaint  gave  no  further  right, 
and  when  her  bill  was  found  to  be  without  equity,  there 
remained  no  foundation  upon  which  could  be  predi- 
cated her  claim  for  damages.  Such  being  the  case, 
the  motion  should  be  denied  and  it  is  so  ordered. 

Modified.    Reheabinq  Denied. 
Supplemental  Petition  fob  Reheabing  Denied. 

Mb.  Chief  Justice  MoBbide,  Mb.  Justice  MoOamant 
and  Mb.  Justice  Bean  concur. 
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Argaed  December  5,  affirmed  December  27,  1917,  rehearing  denied 
January  29,  sapplemental  petition  for  rehearing  denied  February 
19,  1918. 

EEED  V.  OREGON-WASH.  E.  &  N.  CO. 

(169  Pae.  346.) 

From  Multnomah :  Hbney  E.  McGinn,  Judge. 

This  is  a  suit  by  Minnie  T.  Seed  against  the  Oregon- 
Washington  Railroad  &  Navigation  Company,  a  cor- 
poration, to  reform  a  deed  and  enjoin  trespassing  upon 
plaintiff 's  premises.  From  a  decree  adverse  to  plain- 
tiff, she  appealed.    Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Arthur  G.  Spencer,  Mr.  William  W.  Cotton,  Mr. 
W.  A.  Rohbins  and  Mr.  Charles  E.  Cochran,  with  an 
oral  argument  by  Mr.  Spencer. 

Department  2.  Mb.  Justicb  Moobe  delivered  the 
opinion  of  the  court. 

This  suit  was  commenced  July  28,  1915,  by  Minnie 
T.  Reed  against  the  Oregon- Washington  Railroad  & 
Navigation  Company,  a  corporation,  to  reform  a  deed 
executed  April  2,  1907,  by  the  plaintiff  and  her  hus- 
band to  the  defendant's  predecessor;  to  enjoin  inter- 
ference with  or  trespassing  upon  her  real  property, 
and  to  recover  $3,000  as  damages  for  injuries  to  her 
lands.  The  complaint  in  this  suit  is  similar  to  the 
cross-bill  filed  in  the  case  of  the  defendant  herein  as 
plaintiff  against  Mrs.  Reed  and  her  husband.  The 
answer  in  this  suit  denies  the  material  averments  of 
the  complaint,  and  for  a  further  defense  sets  forth 
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the  facts  in  substance  as  stated  in  the  complaint  in 
the  suit  last  mentioned.  The  reply  herein  put  in  issue 
the  allegations  of  new  matter  in  the  answer  to  which 
it  is  responsive.  Based  on  these  issues  the  cause  was 
tried  with  that  of  the  Oregon-Washington  Railroad 
&  Navigation  Company,  a  corporation,  against  Frank 
H.  Eeed  and  Minnie  T.  Beed,  resulting  in  special  find- 
ings by  the  jury  as  detailed  in  the  statement  of  facts 
preceding  the  opinion  in  that  case.  Founded  upon 
these  special  verdicts  and  a  consideration  of  the  evi- 
dence received,  it  was  decreed  that  the  Railroad  Com- 
pany was  the  owner  and  entitled  to  the  possession  of 
all  the  real  property  conveyed  to  it  April  2,  1907,  by 
Mr.  and  Mrs.  Beed,  who  with  their  agents,  etc.,  were 
perpetually  enjoined  from  interfering  with  or  trespass- 
ing upon  such  real  property,  except  at  a  private  right 
of  way  to  be  made  and  maintained  by  them  across  the 
railway  track  in  such  a  manner,  however,  as  not  actu- 
ally, imminently  or  potentially  to  injure  the  Railroad 
Company  or  prevent  it  from  using  such  real  property 
for  railway  purposes,  and  refusing  to  award  to  Mrs. 
Reed  any  damages.    From  this  decree  she  appeals. 

The  facts  involved  in  the  case  of  the  Oregon- Wash- 
ington Railroad  &  Navigation  Company  against  Mr. 
ai»J  Mrs.  Reed,  and  the  reasons  upon  which  our  deci- 
sion rests,  are  deemed  to  have  been  sufficiently  set 
forth  in  the  opinion  in  that  suit,  thereby  rendering 
it  unnecessary  further  to  consider  any  of  the  questions 
presented  by  this  appeal.  The  decree  herein  is  there- 
fore affirmed.  Affibmed.  Rbhbabing  Denied. 
Supplemental  Petition  fob  Reheabing  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  MgCamant 
and  Mb.  Justice  Bubnett  concur. 
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Argued  January  23,  reversed  and  decree  rendered  February  S, 

rehearing  denied  February  19,  1918. 

FIBST   NAT.   BANK   v.   MULTNOMAH   STATE 

BANK. 

(170  Pac.  534.) 

Ihjanctioii — Sale  of  Stock  for  Illegal  ABsessment. 

1.  Suit  in  equity  for  protection  of  a  private  right  being  allowed 
by  Section  389,  L.  O.  L.,  where  action  at  law  cannot  furnish  a  plain, 
speedy  and  adequate  remedy,  sale  of  stock  for  an  illegal  assessment 
may  be  enjoined. 

Corporatlonfl— Pledge  of  Stock— Protection  hj  Pledgee. 

2.  The  pledgee  of  stock  may  maintain  suit  to  protect  his  rights 
in  and  to  it  where  the  pledgor  might  have  done  so. 

Oonstitutioiial  Law — Obligation  of  Contracts — ^Amendment  of  Oonstl- 
tation — Oharter  of  Corporation. 

3.  Stock  in  a  bank  subscribed  for  when  Article  XI,  Section  3,  of 
the  Constitution,  provided,  as  it  did  when  the  corporation  was  created, 
that  stockholders  should  be  liable  for  the  corporation's  indebtedness 
only  to  the  amount  of  their  unpaid  subscription,  was  not  subject  to 
the  subsequent  amendment  (see  Laws  1913,  p.  8)  imposing  a  double 
liability  on  stockholders  in  a  bank. 

Oonstitntional  Law— Obligation  of  Oontracts^-Oorporatione— Liability 
of  Stock. 

4.  A  bank  having  been  incorporated  when  Article  XI,  Section  3, 
of  the  Constitution,  provided  that  stockholders  should  be  liable  for 
the  corporation's  indebtedness  only  to  the  extent  of  their  unpaid  sub- 
scription, holders  of  stock  subscribed  for  after  the  going  into  effect 
of  the  amendment  of  Section  4585,  L.  O.  L.,  by  Laws  of  1911,  page 
243,  increasing  the  liability,  was  not  subject  thereto;  the  charter 
controlling. 

From  Multnomah:  George  N.  Davis,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moobb. 

This  is  a  suit  to  enjoin  the  sale  of  bank  stock  and  to 
enforce  a  lien  thereon.  The  cause  being  at  issue,  was 
tried  upon  an  agreed  statement  of  facts  to  the  effect 
that  the  plaintiff,  the  First  National  Bank  of  St.  Johns, 
Oregon,  is  a  corporation;  that  the  defendant,  the 
Multnomah  State  Bank,  is  also  a  corporation  and  was 
organized  under  the  laws  of  the  State  of  Oregon  April 
1,  1911,  and  that  the  codefendants  are  its  oflBcers  and 
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directors ;  that  on  December  26,  1911,  H.  Bostad  sub- 
scribed for  and  paid  $3,000  the  par  value  of  30  shares 
of  the  capital  stock  of  the  defendant  bank,  consisting 
of  four  certificates  giving  the  number  of  each  re- 
spectively, which  written  evidence  was  delivered  to 
him;  that  on  January  2,  1914,  he  borrowed  from  the 
plaintiff  $2,000  for  which  he  gave  a  promissory  note, 
and  to  insure  the  payment  thereof,  pledged  and  as- 
signed his  stock  to  the  plaintiflf  which  holds  it  as  col- 
lateral security;  that  the  Superintendent  of  Banks  of 
the  State  of  Oregon  on  December  15,  1914,  from  an 
examination  of  the  financial  conditions  of  the  defend- 
ant bank,  determined  that  its  capital  stock  had  been 
impaired  below  the  specified  amount  to  the  extent  of 
$15,000,  the  entire  par  value  thereof,  and  then  notified 
the  defendant  officers  to  make  good  the  decrease ;  that 
pursuant  thereto  a  meeting  of  the  stockholders  was 
duly  called,  upon  whom,  including  Rostad,  notice  was 
served,  but  neither  he  nor  the  plaintiff  nor  a  repre- 
sentative of  either  attended  the  meeting,  at  which  a 
resolution  was  adopted  attempting  to  levy  an  assess- 
ment of  $100  a  share  on  all  the  stock  of  the  defendant 
bank,  which  sum  was  declared  to  be  payable  in  60 
days  after  notice  thereof;  that  such  information  was 
duly  given,  but  no  payment  on  account  of  the  stock 
so  held  by  the  plaintiff  has  ever  been  made,  nor  did 
it  or  Rostad  ever  consent  to  the  assessment;  that  by 
reason  of  the  failure  to  pay  any  part  of  that  sum,  the 
officers  of  the  bank  ordered  the  30  shares  of  stock  to 
be  sold,  and  unless  restrained  such  stock  will  be  sold 
for  the  purpose  of  collecting  the  amount  so  attempted 
to  be  assessed.  Based  thereon  it  was  determined  that 
the  equities  were  with  the  defendants,  whereupon  the 
suit  was  dismissed  and  the  plaintiff  appeals. 

Revebsed  and  Decsee  Rendebed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Omar  C.  Spencer  and  Messrs.  Carey  <&  Kerr,  with 
an  oral  argument  by  Mr.  Spencer. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  A.  Johns. 

Mb.  Justice  Mooeb  delivered  the  opinion  of  the 
court. 

1,2.  It  is  insisted  by  defendants*  counsel  that  no 
error  was  committed  in  dismissing  the  suit,  for  that  the 
plaintiff  had  an  adequate  remedy  at  law  for  the  re- 
covery of  any  damages  it  might  have  sustained  by 
reason  of  the  threatened  sale  of  the  property.  The 
case  relied  upon  as  sustaining  this  view  is  that  of 
Parsons  v.  Hartman,  25  Or.  547  (37  Pac.  61,  42  Am. 
St.  Eep.  803,  30  L.  R.  A.  98),  where  it  was  held  that 
a  suit  by  a  judgment  debtor  would  not  lie  to  enjoin 
the  sale  of  personal  property  under  execution,  upon  the 
groimd  that  it  was  exempt  by  law  from  sale  under 
judicial  process,  unless  the  property  was  a  keepsake  or 
memento  of  some  kind  and  for  that  reason  possessed 
a  special  value  to  the  owner,  the  loss  of  which  could 
not  be  compensated  in  damages,  since  the  judgment 
debtor  had  an  adequate  remedy  at  law  for  the  unlawful 
seizure  or  detention,  except  as  to  property  possessing 
such  peculiar  value.  In  a  note  to  that  case  in  30 
L.  R.  A.  98,  99,  it  is  said: 

**The  case  of  Parsons  v.  Hartman  denies  the  right 
to  obtain  an  injunction  against  an  execution  sale  of 
exempt  personal  property.  There  is  some  conlflict  of 
authorities  on  this  question,  but  where  there  is  a 
special  statutory  remedy,  that  is  quick,  adequate,  and 
affords  the  same  relief  as  would  be  obtained  by  in- 
junction, as  in  Parsons  v.  Hartman,  the  rule  adopted 
in  that  case  is  supported  by  some  authorities.    But 
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where  the  objection  to  the  injunction  is,  that  there  is 
a  remedy  by  replevin,  trover,  damages,  or  the  like,  the 
weight  of  authority  is  in  favor  of  granting  the  in- 
junction. * ' 

Shares  of  stock  in  a  corporation,  though  treated  as 
personal  property,  are  in  the  nature  of  choses  in  ac- 
tion :  Helliwell,  Stock  &  Stockholders,  §  9 ;  Common^ 
wealth  V.  Peebles,  134  Ky.  121  (119  S.  W.  774,  20  Ann. 
Gas.  724,  23  L.  R.  A.  (N.  S.)  1130).  A  clause  of  the 
stipulation  of  facts,  which  was  adopted  by  the  court 
in  referring  to  such  property  reads : 

*  *  Said  stock  hereinbefore  listed  is  now  in  the  posses- 
sion of  plaintiff  subject  to  its  claim  therein  as  herein 
set  out,  and  is  now  shown  by  the  books  of  the  defend- 
ant bank  to  be  owned  by  H.  Rostad."  . 

The  facts  so  agreed  upon  show  that  though  Bostad 
assigned  and  delivered  his  shares  of  stock  to  the  plain- 
tiff to  secure  the  payment  of  $2,000,  as  evidenced  by 
his  promissory  note,  it  nowhere  appears  from  an  in- 
spection of  the  transcript  before  us,  whether  or  not  a 
request  was  ever  made  to  have  noted  upon  the  books 
of  the  defendant  bank  any  memorandum  that  such  cer- 
tificates were  held  by  the  plaintiff  as  pledgee. 

In  this  state  a  chattel  mortgage  when  duly  recorded 
creates  only  a  lien  upon  the  goods  and  chattels  hypoth- 
ecated, but  upon  a  default  in  the  conditional  trans- 
fer, such  lien  is  converted  into  a  qualified  ownership 
which  entitles  the  mortgagee  to  the  possession  of  the 
property :  Section  7410,  L.  0.  L ;  Knoxdes  v.  Herbert, 
11  Or.  54,  240  (4  Pac.  126) ;  Backhaus  v.  Bu^lls,  43 
Or.  558  (72  Pac.  976,  73  Pac.  342) ;  Ayre  v.  Hixson,  53 
Or.  19  (98  Pac.  515,  133  Am.  St.  Rep.  819,  Ann.  Gas. 
1913E,  659) ;  Swank  v.  Elwert,  55  Or.  487  (105  Pac. 
901).    A  text-writer  in  speaking  of   the  delivery  of 
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property  by  a  debtor  to  his  creditor  to  hold  until  the 
liability  is  discharged,  remarks: 

*|A  pledge  of  stock  is  a  bailment  as  security  for  an 
obligation.  Contrary  to  the  rule  with  reference  to  a 
mortgage  of  realty,  the  pledgee  acquires  the  legal  title 
to  the  property  pledged.  If  the  pledgor  retains  pos- 
session, he  does  so  merely  as  the  agent  of  the  pledgee. 
Where^  stock  is  transferred  as  security  for  a  debt  by 
an  assignment  absolute  on  its  face,  parol  evidence  is 
admissible  to  show  the  true  nature  of  the  transaction. 
A  court  of  equity,  upon  full  facts  shown,  will  give 
effect  to  the  actual  contract  intended  by  the  parties ' ' : 
Helliwell,  Stock  &  Stockholders,  §  356. 

This  author  also  observes : 

*  *  Where  the  pledgee  is  not  apprehensive  of  liability, 
he  may  have  stock  transferred  to  himself,  personally, 
on  the  corporate  books.  Where,  however,  there  is  dan- 
ger of  such  liability,  the  pledgee  may  have  the  stock 
registered  in  his  name  *as  pledgee'  in  which  case  no 
liability  attaches ' ' :  Id.,  §  357. 

-  Another  author  in  commenting  upon  the  right  of 
a  court  of  equity  to  restrain  the  sale  of  stock  for 
an  amount  alleged  to  have  been  improperly  levied 
thereon,  in  excess  of  the  subscription  price,  says: 

'*  Where  an  illegal  assessment  has  been  made,  and 
the  stock  is  about  to  be  sold,  a  stockholder  may  enjoin 
the  sale  and  cause  the  assessment  to  be  set  aside'*:  1 
Cook,  Corp.  (6  ed.),  §  134. 

To  the  same  effect,  see  also,  2  Clark  &  Mar.  Priv. 
Corp.,  §495;  10  Cyc.  489;  Redkey  Citizens'  Natural 
Gas  etc.  Co.  v.  Orr,  27  Ind.  App.  1  (60  N.  E.  716). 
The  assignment  of  stock  as  security  for  the  payment 
of  a  debt,  creates  such  a  privity  between  the  pledgee 
and  pledgor  that  the  former  may  maintain  a  suit  in 
equity  to  protect  his  rights  in  and  to  the  property, 
whenever  the  latter  might  have  done  so :  22  Am.  &  Eng. 
Ency.  Law  (2  ed.),  907;  Herbert  Kraft  Co.  Bank  v. 
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Bcmk  of  Orland,  133  Cal.  64  (65  Pac.  143) ;  Farmers' 
Pawnee  Canal  Go.  v.  Henderson,  46  Colo.  37  (102  Pac. 
1063). 

It  is  believed  that  an  action  at  law  could  not  have 
furnished  the  plaintiff  as  plain,  speedy  and  adequate 
remedy  as  a  suit  in  equity  would  have  afforded :  Sec- 
tion 389,  L.  0.  L. ;  South  Portland  Land  Co.  v.  Hunger, 

36  Or.  457  (54  Pac.  815,  60  Pac.  5) ;  Benson  v.  Keller, 

37  Or.  120  (60  Pac.  918) ;  Livesley  v.  Johnston,  45  Or. 
30  (76  Pac.  13,  946,  106  Am.  St.  Rep.  647,  65  L.  R.  A. 
783) ;  Hall  v.  Dvmi,  52  Or.  475  (97  Pac.  811,  25  L.  R.  A. 
(N.  S.)  193) ;  Dose  v.  Beatie,  62  Or.  308  (123  Pac.  383, 
125  Pac.  277) ;  Campbell's  Automatic  Safety  Oas  Bur- 
ner Co.  V.  Hammer,  78  Or.  612  (153  Pac.  475) ;  Butson 
V.  Misz,  81  Or.  607  (160  Pac.  530).  This  test  being  the 
criterion  for  invoking  an  exercise  of  chancery  juris- 
diction, the  suit  herein  was  properly  brought  in  a  court 
of  equity. 

3, 4.  It  is  contended  by  plaintiff's  counsel  that  when 
the  defendant  bank  was  incorporated  and  also  when 
Rostad  subscribed,  paid  the  full  par  value  thereof  and 
received  his  certificates  of  stock,  Article  XI,  Section  3, 
of  the  Constitution  was  as  follows : 

*'The  stockholders  of  all  corporations  and  joint 
stock  companies  shall  be  liable  for  the  indebtedness 
of  said  corporation  to  the  amount  of  their  stock  sub- 
scribed and  unpaid,  and  no  more.'* 

That  there  then  existed  no  reserve  power  whereby 
the  articles  of  incorporation  of  any  such  artificial  being 
or  company  could  be  altered,  amended  or  repealed  so 
as  to  increase  the  liability  of  a  stockholder  in  excess  of 
the  sum  so  limited ;  that  the  clause  of  the  organic  law 
quoted  made  the  charter  of  the  defendant  bank  a  con- 
tract between  it  and  its  stockholders,  and  between  the 
latter  and  the  state,  thereby  authorizing  the  holders  of 
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corporate  stock  to  invoke  and  rely  upon  Article  I  of 
Section  21  of  the  fundamental  law  of  Oregon,  which 
so  far  as  material  herein,  reads : '  *  No  *  *  law  impair- 
ing the  obligations  of  contracts,  shall  ever  be  passed*'; 
that  a  subsequent  amendment  was  made  to  Article  XI, 
Section  3,  of  the  Organic  Act,  by  adding  to  it  this 
language : 

**  Excepting  that  the  stockholders  of  corporations 
or  joint  stock  companies  conducting  the  business  of 
banking  shall  be  individually  liable  equally  and  ratably 
and  not  one  for  another,  for  the  benefit  of  the  depos- 
itors of  said  bank,  to  the  amount  of  their  stock,  at  the 
par  value  thereof,  in  addition  to  the  par  value  of  such 
shares  *^  Laws  Or.  1913,  p.  8. 

That  no  retroactive  force  was  imparted  by  the 
amendment  to  the  original  clause  of  the  Constitution, 
whereby  any  authority  was  granted  to  assess  shares 
of  stock  which  had  been  subscribed  for,  the  par  value 
thereof  paid  in  full,  and  the  certificates  delivered  prior 
to  November  29,  1912,  when  the  amendment  went  into 
effect ;  and  that  the  attempt  to  impose  upon  the  stock 
so  held  by  the  plaintiff  an  additional  burden  was  vio- 
lative of  the  Constitution  of  the  United  States  and  of 
the  State  of  Oregon  and  void,  and  hence  errors  were 
conomitted  in  dismissing  this  suit  and  in  not  granting 
the  relief  prayed  for  in  the  complaint. 

It  is  argued  by  defendant's  counsel  that  the  amend- 
ment of  Section  4585,  L.  0.  L.,  which  went  into  effect 
May  20,  1911,  or  90  days  from  February  18th  of 
that  year,  the  end  of  the  legislative  session  (Const. 
Or.,  Art.  IV,  §  28),  commanded  the  superintendent  of 
banks,  when  it  appeared  to  him  that  the  capital  stock 
of  any  state  bank  had  been  reduced  below  the  amount 
specified  in  its  articles  of  incorporation,  to  notify  the 
oflBcers  and  directors  of  such  bank  to  make  good  the 
impairment  within  90  days  from  the  requisition,  where- 
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upon  it  became  incumbeiit  upon  such  officers  and 
directors  immediately  to  call  a  meeting  of  the  stock- 
holders for  that  purpose  (Laws  Or.  1911,  Chap.  171, 
p.  243) ;  and  that  such  enactment  so  far  as  it  relates 
to  the  collection  of  an  assessment  levied  upon  bank 
stock  is  a  change  in  the  method  of  procedure  only  and 
for  that  reason  is  not  violative  of  any  constitutional 
right  which  is  guaranteed  to  a  stockholder.  The  case 
relied  upon  as  sustaining  the  argument  adduced  is 
that  of  Commercial  Nat.  Bamlc  v.  Weinhard,  192  U.  S. 
243  (48  L.  Ed.  425,  24  Sup.  Ct.  Eep.  253),  where  it  was 
held  that  Section  5205,  Eev.  Stats.  U.  S.,  was  intended 
to  and  did  confer  upon  a  national  banking  association 
the  privilege  of  declining  to  levy  the  assessment  to 
make  goo3  a  deficiency  in  its  capital  after  notice  by  the 
Comptroller  of  the  Currency  so  to  do,  and  to  elect  in- 
stead to  wind  up  the  bank  under  Section  5220;  that 
the  shareholders  and  not  the  directors  have  the  right 
to  decide  which  course  should  be  pursued ;  and  that  an 
assessment  made  upon  the  shares  by  the  directors, 
without  action  by  the  stockholders,  was  void.  The 
Federal  procedure  thus  adverted  to  seems  to  have  been 
adopted  by  the  enactment  of  our  banking  law  upon 
the  same  subject.  The  case  thus  cited  is  applicable 
only  to  the  extent  that  the  assessment  undertaken  to 
be  levied  in  this  instance  was  made  by  the  stockhold- 
ers, but  that  circumstance  is  unimportant  if  the  burden 
attempted  to  be  imposed  trenched  upon  any  constitu- 
tional assurance.  A  statute,  however,  which  gives  an 
additional  remedy  against  a  stockholder,  without  in- 
creasing his  pre-existing  liability,  has  been  held  not  to 
impair  the  obligation  of  the  contract:  Harrison  v. 
Remington  Paper  Co.,  140  Fed.  385  (72  C.  C.  A.  405, 
5  Ann.  Cas.  314,  324,  and  note,  3  L.  E.  A.  (N.  S.)  954). 
But  that  rule  has  no  application  herein. 
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It  is  further  argued  by  defendants '  counsel  that  the 
assessment  was  made  against  the  stock  only^  that  no 
personal  liability  was  attempted  to  be  imposed  upon 
the  stockholders,  and  that  though  stock  may  be  sold  for 
a  delinquent  assessment,  such  procedure  is  not  in  con- 
flict with  any  provision  of  the  organic  law  of  Oregon. 
In  support  of  this  assertion,  reliance  is  had  upon  the 
case  of  Watt  v.  Basin  Mining  Co.,  16  Idaho,  313  (101 
Pac.  733,  22  L.  E.  A.  (N.  S.)  1013),  a  head-note  to 
which  reads: 

* '  Section  17  of  Article  11  of  the  Constitution  of  this 
State,  which  provides,  *Dues  from  private  corpora- 
tions shall  be  secured  by  such  means  as  may  be  pre- 
scribed by  law,  but  in  no  case  shall  any  stockholder 
be  individually  liable  in  any  amount  over  or  above  the 
amount  of  stock  owned  by  him,'  relates  to  and  limits 
•  the  personal  liability  of  a  stockholder,  but  in  no  way 
limits  the  power  of  the  corporation  to  make  assess- 
ments upon  stock  fully  paid  up,  and  to  subject  such 
stock  to  sale  in  default  oi  the  payment  of  such  assess- 
ment/' 

It  will  be  remembered  that  the  amendment  made  in 
November,  1912,  to  Article  XI,  Section  3,  of  the  Con- 
stitution of  this  State,  declares : 

'  *  That  the  stockholders  of  all  corporations  *  *  con- 
ducting the  business  of  banking  shall  be  individually 
liable,  equally  and  ratably  and  not  one  for  another, 
for  the  benefit  of  the  depositors  of  said  bank,  to  the 
amount  of  their  stock,  or  the  par  value  thereof,  in 
addition  to  the  par  value  of  such  shares.'* 

It  will  thus  be  seen  that  our  Constitution  places  a 
personal  liability  upon  stockholders  of  a  bank,  and 
hence  the  case  last  cited  is  not  controlling  herein. 

Considering  the  legal  principles  put  forth  by  plain- 
tiff's counsel,  the  rule  is  firmly  established  that  a 
charter  is  a  contract  between  the  corporation  and  its 
stockholders,  and  also  between   them  and  the  State, 
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which  act  of  incorporation  will  be  protected  by  the 
United  States  Constitution:  2  Cook,  Corp.  (4  ed.), 
§§  493,  495.  This  author  at  Section  497  of  that  vol- 
ume, says: 

*'A  statute  passed  subsequently  to  the  granting  of 
a  charter,  and  increasing  the  liability  of  a  stockholder 
on  his  stock  for  debts  already  incurred,  is  unconstitu- 
tional and  void  unless  the  legislature  has  reserved  the 
right  to  alter  or  amend  the  charter.*' 

No  power  was  reserved  whereby  the  legislative 
assembly  was  authorized  to  impose  the  burden  under- 
taken to  be  laid  by  the  amendment  of  Section  4585, 
L.  0.  L.  That  enactment,  it  will  be  kept  in  mind,  went 
into  effect  after  the  defendant  bank  was  incorporated 
but  before  Bostad  subscribed  for  and  received  his  cer- 
tificates of  stock.  He  and  his  pledgee,  the  plaintiff 
herein,  had  the  right  to  rely  upon  the  organic  act  that 
was  in  force  when  the  defendant  bank  was  incor- 
porated, which  fundamental  law  is  superior  to  the 
amendment  last  mentioned. 

In  Harrison  v.  Reminffton  Paper  Co.,  140  Fed.  385 
(72  C.  C.  A.  405,  5  Ann.  Cas.  314,  3  L.  E.  A.  (N.  S.) 
954),  it  was  held  that  a  stockholder  of  a  corporation, 
by  his  subscription  for  stock  or  by  his  acceptance  of 
it,  agreed  with  the  corporation  and  its  creditors  that 
he  would  perform  the  obligations  and  discharge  the 
duties  imposed  upon  a  stockholder  by  the  Constitu- 
tion, the  statutes,  and  the  law  then  in  force ;  that  his 
liability  to  creditors  sprang  from  that  contract;  and 
that  any  repeal  or  change  of  the  remedies  of  a  cred- 
itor of  a  corporation  against  its  stockholders  which 
substantially  obstructed  or  retarded  the  enforcement 
or  lessened  the  value  of  the  agreement,  impaired  its 
obligation,  and  was  unconstitutional  and  void. 
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In  Converse,  Receiver,  v.  Aetna  Nat.  Bank,  79  Conn. 
163  (64  Atl.  341,  7  Ann.  Cas.  75),  in  construing  a  stat- 
ute of  Minnesota,  it  was  decided  that  the  amount  for 
which  a  stockholder  could  be  assessed  to  pay  the  debts 
of  a  corporation,  in  the  event  of  its  insolvency,  de- 
pended upon  and  was  determined  by  the  laws  of  the 
state  creating  the  corporation,  which  enactments  were 
in  force  when  he  became  a  stockholder ;  that  the  mode 
of  enforcing  the  obligation  which  was  contractual  in 
its  nature  might  be  varied  within  reasonable  limits  by 
subsequent  legislation,  but  its  amount  could  not  there- 
after be  materially  increased  without  the  stockholder's 
assent. 

In  Yoncalla  State  Bank  v.  Gemmitt,  134  Minn.  334 
(159  N.  W.  798,  L.  E.  A.  1917A,  1223),  Section  3  of 
Article  XI  of  the  organic  law  of  this  state  was  con- 
strued, a  head-note  reading: 

*'At  the  time  the  plaintiff,  a  state  bank  of  Oregon, 
was  organized  and  defendant  became  owner  of  shares 
of  stock  therein  the  Constitution  of  said  state  con- 
tained no  provision  reserving  in  the  state  the  right  to 
amend  or  alter  the  charter  of  the  bank  so  as  to  in- 
crease the  obligations  of  its  stockholders,  but  on  the 
contrary  a  provision  of  the  Constitution  at  that  time 
did  guarantee  that  a  stockholder  should  not  be  liable 
beyond  the  unpaid  par  value  of  the  shares  of  stock 
owned.  A  subsequent  amendment  of  said  provision 
imposing  a  double  liability  upon  stockholders  in  banks, 
cannot  be  held  to  embrace  those  who  become  such  pre- 
vious to  the  adoption  of  the  amendment.'* 

In  Norris  Safe  <&  Lock  Co.  v.  Weaver,  81  Or.  670,  672 
.(160  Pac.  807),  Mr.  Justice  Bubnett,  referring  to  the 
effect  of  such  amendment,  remarks: 

* '  Neither  can  it  be  made  to  impair  the  obligation  of 
a  subscription  contract  made  before  its  adoption  so 
as  to  double  the  original  liability.  So  far  as  the  in- 
creased responsibility  is  concerned,  the  utmost  effect 
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it  can  have  is  to  operate  in  favor  of  the  depositors  in 
a  bank  incorporated  since  the  Constitution  was  so 
amended. ' ' 

From  the  time  the  decision  was  rendered  in  the 
famous  case  of  Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  518  (4  L.  Ed.  629),  to  the  present,  it 
has  been  uniformly  held  that  any  legislation  that  im- 
pairs the  terms  or  conditions  of  a  pre-existing  contract 
is  void:  State  ex  rel.  v.  Sears,  29  Or.  580  (43  Pac.  482, 
46  Pac.  785,  54  Am.  St.  Eep.  808) ;  Lorntsen  v.  Union 
Fishernum's  Co.,  71  Or.  540,  544  (143  Pac.  621). 

The  amendment  of  the  clause  of  the  Constitution 
referred  to  cannot  be  invoked  to  impair  the  obligations 
of  the  pre-existing  contract  between  the  stockholders 
of  the  defendant  bank  and  that  corporation,  nor  to 
abridge  the  agreement  existing  between  such  stock- 
holders and  the  State  of  Oregon,  and  this  being  so 
the  decree  is  reversed  and  one  will  be  entered  here 
granting  to  the  plaintiff  the  relief  prayed  for  in  its 
complaint.  Bevbbsed  and  Degree  Bendebed. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  McCamant 
and  Mb.  Justice  Bean  concur. 
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Argaed  December  13,  1917,   modifled  January  15,  rehearing  denied 

Febniary  19,  1918. 

CITY  OF  EUGENE  v.  GAERETT.* 

(169  Pac.  649;  170  Pae.  781.) 

Municipal  Corporationft— Streets— Power  to  Vacate. 

1.  Charter  of  Eugene  (Sp.  Laws  1905,  p.  254)  Section  48,  subdi- 
▼ision  36,  provides  for  the  vacation  of  any  street  or  alley  upon  the 
petition  or  with  the  consent  of  not  less  than  three  fourths  of  the 
owners  of  property  adjoining  or  abutting  thereon,  and  the  passage 
of  an  ordinance  providing  for  improvement  of  a  90-foot  street  as  a 
70-foot  street,  without  such  petition  or  consent,  could  not  have  the 
effect  of  vacating  any  portion  of  the  street. 

Dedication.— Abandonment  of  Pan  of  Street — ^Biglit  to  Open. 

2.  Where  a  street  was  dedicated  90  feet  wide,  and  the  city  used 
but  70  feet  of  the  width  although  it  improved  the  street  by  grade 
and  macadam,  and  it  was  desired  that  the  street  be  narrowed  to  70 
feet,  which  had  not  been  done,  as  the  property  owners  knew,  or  by 
reasonable  diligence  could  have  known,  they  took  chances  in  improv- 
ing their  lots,  and  the  city  is  not  estopped  to  claim  the  full  width  of 
the  street. 

[As  to  what  amounts  to  a  dedication  of  a  highway,  see  note  in 
57  Am.  St  Bep.  749.] 

ETidenc^— Jndidal  Notice— Oit7  Umite— PnbUc  Sarvey. 

3.  In  a  proceeding  under  Sections  3276  and  3284,  L.  O.  L.,  to 
vacate  streets  and  alleys,  where  the  petition  does  not  state  that  the 
addition  is  without  the  boundaries  of  the  city,  the  court,  where  the 
limits  of  the  city  are  fixed  by  legislative  charter,  may  take  judicial 
notice  thereof,  and  likewise  of  the  public  survey  of  a  donation  land 
claim  named  upon  a  plat  and  mentioned  in  the  petition. 

Municipal  Corporations — Abandonment  of  Street  —  Acts  of  PaUic 
Oilicers. 

4.  Where  the  board  of  regents  of  the  University  relied  upon  a  de- 
cree quieting  title  and  registering  land  which  they  purchased  for  the 
state,  and  upon  an  agreement  they  had  with  the  city  by  which  the 
latter  secured  the  use  of  sufficient  area  to  make  a  70-foot  street  along 
certain  land,  the  city  could  not  go  beyond  such  agreement  and  ap- 
propriate land  belonging  to  the  state. 

PETITION  FOB  BBHEABING. 

Mnnldpal  Oorporationa — Streets — Ctonstmctlye  Occupation. 

5.  Possession  and  user  of  a  part  of  width  of  a  street  within  the 
limits  of  the  duly  recorded  dedication  amounts  constructively  to  an 

*As  to  estoppel  of  municipality  to  assert  true  line,  where  abutting 
owner  has  made  improvements  with  what  was  erroneously  supposed 
to  be  street  boundary  line,  see  note  in  7  L.  B.  A.  (N.  8.)  243. 

As  to  estoppel  of  municipality  to  open  or  use  street,  see  note  in  46 
liu  B.  A.  (N.  S.)  1211.  Befobtie. 
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oeeupation  of  its  entire  dedicated  width,  and  is  x>088eBBion  gnffieient 
for  the  purposes  of  a  suit  to  establish  the  city's  claim  to  the  whole 
street. 

Mnnlcipal  OorporatioiiB — Streets — Obstractions — ^Remoyal. 

6.  A  city,  as  trustee  of  streets  for  the  use  of  the  public,  is  in  duty 
bound  to  remove  all  obstructions  and  encroachments  which  mate- 
rially disturb  the  public  user  by  whatever  adequate,  legal,  or  equi- 
table means  seem  best. 

llffanicipal   Oorporations — Streets-^bstractloiiB— AbatetneiDt   and  In- 
Junction. 

7.  Section  341,  L.  O.  L.,  providing  for  abatement  of  nuisances,  is 
not  conclusive  and  mapr  not  be  an  appropriate  remedy  for  removal 
of  street  obstructions,  in  a  dispute  between  lot  owners  and  the  city, 
but  where  a  public  nuisance  will  cause  irreparable  damage  or  require 
numerous  actions,  equity  has  jurisdiction  by  way  of  the  more  effica- 
cious remedy  of  injunction. 

Department  1.    Statement  by  Mr.  Justice  Beak. 

This  is  a  suit  to  establish  the  right  of  the  City  of 
Eugene  to  a  street  known  as  Agate  Avenue. 

In  1890  **Fairmount"  Lane  County,  Oregon,  was 
platted  into  lots  and  blocks  with  streets  and  alleys. 
It  was  located  some  distance  beyond  the  limits  of  the 
City  of  Eugene  as  the  same  then  existed.  The  addi- 
tion was  embraced  within  the  limits  of  the  donation 
land  claim  of  William  Smith  and  wife,  with  the  west 
line  of  the  claim  as  the  west  line  of  Fairmount.  The 
street  on  the  west  side  was  designated  as  Agate  Ave- 
nue, and  extended  from  the  Oregon  &  C.  E.  E.  right 
of  way  on  the  north  to  the  south  side  of  the  platted 
portion  of  the  claim.  This  street  was  platted  and 
dedicated  to  the  width  of  53  feet  to  60  feet ;  the  varia- 
tion being  due  to  the  fact  that  the  west  line  of  the 
claim  did  not  coincide  with  the  line  of  the  street. 

In  1891  University  Addition  to  Eugene  was  platted 
with  the  east  line  the  same  as  the  west  line  of  Fair- 
mount,  and  the  plat  shows  the  street  90  feet  wide  from 
the  east  line  of  Agate  Avenue.  This  would  take  53  to  60 
feet  east  of  the  claim  line  and  30  to  37  feet  on  the 
west  of  the  claim  line  to  make  the  width  dedicated. 
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In  1892  the  owners  of  Fairmonnt  Addition  filed  an 
amended  plat,  subdividing  some  of  the  lots.  This 
plat  shows  the  west  line  of  the  lots  facing  on  Agate 
Avenue,  11  feet  farther  west  than  the  first  in  order 
to  correct  an  error  in  the  first  plat  and  to  conform  to 
the  stakes  set  in  the  ground  marking  that  line  of  the 
lots. 

In  1895  all  that  part  of  University  Addition  south 
of  15th  Street  was  ordered  vacated  by  the  County 
Court  of  Lane  County.  Thereafter  the  owners  of 
University  Addition  instituted  a  suit  in  the  Circuit 
Court  to  quiet  title  to  this  tract  of  34  acres,  and  to 
register  the  same  under  the  Torrens  Eegistration  Act. 
After  due  service  and  publication  of  notice  a  decree 
was  rendered  in  effect  quieting  the  title  and  ordering 
the  same  registered.  After  this  the  title  to  the  tract 
was  acquired  by  the  Board  of  Regents  of  the  Univer- 
sity of  Oregon.  This  tract  embraced  all  the  land 
which  was  formerly  a  part  of  University  Addition, 
from  the  south  line  of  15th  Street  to  18th  Street. 
Both  of  the  additions  mentioned,  were  outside  of  the 
limits  of  the  City  of  Eugene,  and  were  not  within  the 
boundaries  of  any  municipality,  until  the  limits  of  the 
City  of  Eugene  were  extended  l?y  an  act  of  the  legis- 
lature in  1903,  after  which  a  portion  of  what  was 
formerly  University  Addition,  south  of  18th  Street, 
was  platted  as  Gross  Addition,  and  the  plat  was  ac- 
cepted by  the  city  and  duly  recorded.  In  1908  the  city 
council  of  Eugene  passed  an  ordinance  providing  for 
the  improvement  of  Agate  Avenue.  The  center  line 
of  the  improvement  was  declared  to  be  10  feet  east 
of  the  claim  line  above  referred  to.  The  street  was 
then  improved  by  grading  40  feet  in  width,  with  a 
high  grade  of  macadam  16  feet  wide  in  the  center,  of 
a  70  foot  street.    Wooden  sidewalks  were  constructed 
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along  the  west  side  of  the  70  foot  line  for  a  portion 
of  the  distance  north  of  15th  Street,  and  some  shade 
trees  were  planted  which  are  now  abont  twelve  feet 
high.  Gutters  and  drains  were  arranged  to  conform 
to  this  proposed  line,  and  the  plumbing  of  the  prop- 
erty owners  was  connected  with  the  sewers.  By  an 
agreement  with  the  Board  of  Regents  of  the  Univer- 
sity the  use  of  a  sufficient  area  to  make  a  70  foot  street 
along  the  34  acre  tract  was  obtained,  and  the  fence 
on  the  east  side  of  the  tract  was  adjusted  to  this  line 
agreed  upon. 

In  1914  the  property  owners  along  Agate  Avenue 
petitioned  the  city  council  to  take  formal  action  to 
definitely  determine  the  lines  of  the  street.  An  ordi- 
nance was  passed  by  the  council  declaring  the  street 
to  be  70  feet  in  width  and  vacating  the  remaining  por- 
tion. This  ordinance  however  was  vetoed  by  the 
mayor  and  never  became  effective.  Therefore  it  can- 
not be  further  considered  in  connection  with  this  case. 
This  suit  was  instituted  by  the  direction  of  the  city 
officials  to  quiet  title  to  the  street  to  the  width  of  90 
feet,  as  formerly  dedicated. 

The  Circuit  Court  passed  a  decree  establishing  the 
line  of  the  street  as  prayed  for  in  the  complaint,  and 
the  answering  defendants  appeal.  The  Board  of  Re- 
gents of  the  University  made  no  appearance. 

Modified. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Sjur  P.  Ness  and  Messrs.  Hewitt  <&  DUlard,  with 
an  oral  argument  by  Mr.  Ness. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  0.  H.  Foster,  City  Attorney,  and  Messrs.  WiUiams 
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&  Bean,  with  oral  arguments  by  Mr.  Foster  and  Mr. 
John  M.  Williams. 

Mb.  Jitsticb  Bean  delivered  the  opinion  of  the  court. 

The  appealing  defendants  pleaded  and  claim  that 
the  city  is  estopped  from  asserting  a  right  to  more 
of  the  street  than  it  improved  after  establishing  the 
lines  in  making  the  improvement;  that  to  change  the 
street  at  this  time  would  destroy  public  and  private 
property  that  is  the  improvement  of  the  street  and 
the  sidewalks  and  the  parkings  along  the  street;  that 
the  city  could  not  acquire  a  right  of  way  across  the 
University  grounds  without  the  consent  of  the  state 
authorities. 

1, 2.  We  will  first  consider  that  part  of  Agate  Avenue 
not  adjacent  to  the  University  tract.  The  request  to 
establish  a  seventy  foot  street  and  vacate  the  re- 
mainder thereof  came  principally  from  the  property 
owners  on  the  west  side  of  the  street  and  north  of  the 
University  tract.  Prior  to  1909  this  street  had  been 
used  but  little.  It  was  then  graded  to  the  width  of 
40  feet  with  macadam  in  the  center  of  the  grade  16 
feet  in  width.  Sidewalks  were  constructed  for  a  por- 
tion of  the  distance  on  the  west  side  and  some  five 
or  six  dwelling-houses  were  built  and  some  of  the  lots 
graded  and  adorned  with  shrubbery  with  a  view  to 
conforming  to  the  proposed  70  foot  street.  None  of 
the  houses  were  built  within  the  90  foot  street  line 
but  some  of  them  are  near  that  line.  It  appears  from 
the  evidence,  taking  into  consideration  all  of  the  pro- 
ceedings relating  thereto,  that  it  was  proposed  by 
some  of  the  city  officials,  and  desired  by  some  of  the 
property  owners,  that  a  70  foot  street  should  be  estab- 
lished. This  was  never  done.  Most  of  the  lot  owners 
who  made  improvements  on  the  west  side  of  the  street 
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knew  that  no  portion  of  the  90  foot  street  had  ever 
been  vacated.  All  of  them  could  with  reasonable  dili- 
gence have  obtained  such  information.  This  is  shown 
and  recognized  by  their  petition  to  the  city  conncil 
to  vacate  a  portion  of  the  street  and  establish  the  same 
seventy  feet  wide,  as  proposed  by  the  ordinance  which 
was  vetoed  by  the  mayor.  Plainly  expressed  these 
lot  owners  took  chances  on  the  street  being  narrowed. 
Their  request  in  this  respect  w^s  denied.  Subdivision 
36  of  the  charter  of  the  City  of  Eugene,  Special  Laws 
of  Oregon,  1905,  page  254,  empowers  the  city  council 
to  provide  for  the  vacation  of  any  street  or  alley, 
upon  the  petition  or  with  the  consent  of  not  less  than 
three  fourths  of  the  owners  of  the  property  adjoining 
or  abutting  upon  such  street  or  alley  or  part  thereof 
to  be  so  vacated.  The  passage  of  the  ordinance  for 
the  partial  improvement  of  Agate  Avenue  and  fixing 
the  center  line  of  the  street,  without  the  required  peti- 
tion or  consent,  could  not  have  the  effect  of  vacating  a 
portion  of  the  street.  The  municipal  authorities  have 
no  right  to  sell  or  dispose  of  streets  or  alleys  dedicated 
to  the  public. except  in  the  manner  provided  by  law: 
Christian  v.  Eugene,  49  Or.  170,  174  (89  Pac.  419). 
It  is  contended  on  behalf  of  the  defendants  that  the 
city  is  estopped  from  claiming  a  street  90  feet  wide, 
for  the  reason  it  has  never  used  any  portion  of  the 
street  outside  of  the  70  foot  line,  and  has  by  its  acts 
led  the  property  owners  to  improve  their  property 
to  that  line.  It  is  not  usually  expected  that  a  city 
will  improve  all  of  its  streets  at  one  time.  It  may 
also  if  necessity  requires,  with  the  same  propriety 
grade  a  portion  of  a  street.  When  this  street  is  per- 
manently improved  or  paved,  the  work  already  done 
will  not  be  lost.  The  evidence  in  the  case  does  not  dis- 
close acts  done  by  the  adjoining  proprietors  which 
indicate  that  they  in  good  faith,  have  claimed  a  part 
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of  the  highway  as  their  own  property,  or  have  ex- 
pended money  on  the  faith  of  such  a  claim  by  adjusting 
their  property  to  the  highway  as  they  claim  it  to  be, 
so  that  such  private  rights  are  of  more  persuasive 
force  than  those  of  the  public.  In  other  words  the 
city  is  not  estopped  by  its  acts  from  asserting  its 
rights  to  the  full  width  of  this  part  of  the  street, 
under  the  rule  adopted  in  this  state  in  the  cases  of 
Oliver  v.  Synhorst,  48  Or.  292  (86  Pac.  376,  7  L.  R  A. 
(N.  S.)  243) ;  Schooling  v.  Harrisburg,  42  Or.  494  (71 
Pac.  605) ;  Oliver  v.  Synhorst,  58  Or.  582  (109  Pac. 
762,  115  Pac.  594) ;  Crusen  v.  Lebanon,  64  Or.  593 
(131  Pac.  316),  and  Portland  v.  Inman-Povisen  Lum- 
ber Co.,  66  Or.  86  (133  Pac.  829,  Ann.  Gas.  1915B,  400, 
46  L.  B.  A.  (N.  S.)  1211). 

3,4.  As  to  that  portion  of  Agate  Avenue  between 
15th  Street  and  18th  Street,  along  the  east  side  of  the 
University  tract  a  different  situation  is  presented.  It 
should  be  remembered  that  in  1895  upon  the  petition 
of  the  owners  of  University  Addition  the  County  Court  ^ 
of  Lane  County  ordered  vacated  all  that  part  of  the 
streets  and  alleys  of  the  addition  south  of  the  south 
line  of  15th  Street  as  designated  upon  the  plat.  This 
affected  the  34  acre  tract.  The  order  was  acted  upon. 
Thereafter  the  owners  of  the  tract  instituted  proceed- 
ings in  the  Circuit  Court  for  the  purpose  of  quieting 
the  title  to  the  tract  and  registering  the  same.  After 
due  service  and  publication  of  notice  a  decree  was 
passed  adjudging  the  Lane  County  Investment  Com- 
pany a  corporation  to  be  the  owner  in  fee  simple  and 
in  possession  of  said  tract ;  and  that  no  other  person 
or  corporation  had  any  interest  or  claim  of  any  kind 
to  said  land;  and  confirming  such  title,  and  ordering 
the  same  registered  as  provided  by  the  statute.  After 
this  the  34  acre  tract,  extending  to  the  east  line  of  the 
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Fielding  McMurray  D.  L.  C.  was  conveyed  to  the 
Board  of  Eegents  of  the  University  of  Oregon,  for 
University  purposes. 

It  is  contended  on  behalf  of  the  city  that  the  County 
Court  was  without  jurisdiction  to  order  a  vacation  of 
the  streets  and  alleys  for  the  reason  that  the  petition 
therefor  did  not  state  that  University  Addition  was 
not  within  the  limits  of  any  incorporated  city  or  town, 
and  did  not  show  that  the  addition  was  outside  the 
boundaries  of  the  City  of  Eugene,  in  order  to  conform 
to  the  requirements  of  Sections  3276  ot  3284,  L.  0.  L. 
The  city  limits  were  then  fixed  by  the  legislative  char- 
ter of  Eugene,  and  the  County  Court  could  take  judicial 
notice  of  the  same  and  also  of  the  public  survey  of 
the  D.  L.  C.  which  was  named  upon  the  plat  recorded 
and  referred  to  in  the  petition:  See  17  Am.  &  Eng. 
Enc.  of  Law  (2  ed.),  pp.  894,  940,  and  913.  However 
this  may  be  we  do  not  deem  it  necessary  to  decide  as 
to  the  force  of  the  order  of  vacation  of  the  County 
Court.  The  decree  of  the  Circuit  Court  precludes  the 
city  authorities  from  establishing  Agate  Avenue  as 
90  feet  in  width,  along  the  east  side  of  the  University 
tract,  so  as  to  appropriate  a  portion  of  the  land  be- 
longing to  the  state.  The  Board  of  Eegents  relied 
upon  the  title  to  the  34  acre  tract  according  to  the 
decree  of  the  Circuit  Court  as  they  had  a  right  to  do. 
Equity  does  not  demand  that  the  title  to  the  streets 
and  alleys  in  that  part  of  what  was  formerly  Univer- 
sity Addition  should  be  disturbed,  at  the  suit  of  a 
political  division  of  the  state.  Such  claim  is  not  in 
harmony  with  the  agreement  made  by  the  city  officials 
and  the  Board  of  Regents,  as  mentioned  above. 

The  decree  of  the  lower  court  will  be  modified  so 
as  to  exclude  from  the  declaration  of  a  street  90  feet 
in  width,  all  that  portion  of  Agate  Avenue  over  the 
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University  tract  between  15th  Street  and  18th  Street 
and  aflBrmed  as  to  the  remainder  of  the  decree.  Neither 
party  will  recover  costs  in  this  court. 

Modified.    Beheabino  Denied. 

Mb.  Chief  Justice  McBbide^  Mb.  Justice  Benson 
and  Mb.  Justice  Bubnett  concur. 


Denied  February  19,  1918. 

Petition  fob  Beheabino. 

(170  Pac.  731.) 

On  petition  for  rehearing.    Behearing  denied. 

Mr.  Sjur  P.  Ness  and  Messrs.  Hewitt  &  DUlard,  for 
the  petition. 

Mr.  0.  H.  Foster,  City  Attorney,  and  Messrs.  WiH- 
iams  &  Becm,  contra. 

Department  1.  Mb.  Justice  Bean  delivered  the 
opinion  of  the  court. 

In  a  petition  for  rehearing  counsel  for  defendants 
urge  that  this  is  not  a  suit  for  equitable  cognizance, 
for  the  reason  that  plaintiff  has  not  shown  that  the 
land  improved  within  the  street  is  not  in  the  possession 
of  another.  There  is  more  than  one  ground  for  equi- 
table interference. 

It  is  conceded  that  Agate  Avenue  in  the  City  of 
Eugene,  was  regularly  dedicated  as  a  public  street  to 
the  width  of  90  feet  and  that  the  plat  and  dedication 
were  duly  recorded.  The  fences  and  so  forth  men- 
tioned in  the  answer  of  defendants  indicate  an  en- 
croachment upon  this  public  highway. 

5-7.  It  is  also  shown  and  unquestioned  that  a  portion 
of  the  street  is  improved  and  occupied  by  the  public 
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to  the  width  of  about  70  feet.  Where  there  is  posses- 
sion and  user  of  a  part  of  the  street  within  the  well- 
defined  limits  of  the  dedication,  record  of  which  has 
been  duly  made,  it  amounts  constructively  to  an  occu- 
pation of  the  entire  dedicated  width  as  designated 
upon  the  plat  in  so  far  as  the  possession  is  necessary 
for  the  purposes  of  this  suit:  Joy  v.  Stump,  14  Or. 
361  (32  Pac.  929).  This  rule  has  been  applied  to 
public  highways  where  the  question  of  adverse  posses- 
sion was  involved  and  by  analogy  is  applicable  here: 
Bayard  v.  Standard  Oil  Co.,  38  Or.  438,  447  (63  Pac. 
614).  A  city  as  trustee  of  streets  for  the  use  of  the 
public  is  in  duty  bound  to  remove  all  obstructions  and 
encroachments  which  materially  disturb  the  public 
user.  Any  course  may  be  adopted  which  is  consistent 
with  fundamental  law  and  is  adequate  and  best 
adapted  to  effect  the  desired  result  and  protect  the 
rights  of  the  public  in  the  street :  28  Cyc,  p.  896.  An 
unauthorized  obstruction  of  a  public  highway  is  a  nui- 
sance :  37  Cyc,  p.  247.  The  application  of  Section  341, 
L.  0.  L.,  providing  for  the  abatement  of  a  nuisance, 
or  a  summary  removal,  might  not  be  appropriate  in  a 
case  of  this  kind,  where  there  is  a  difference  of  opin- 
ion between  city  ofiicials  and  some  dispute  between 
lot  owners  and  the  city.  The  remedy  provided  by  the 
section  of  the  Code  for  nuisances  is  not  conclusive; 
but  whenever  a  nuisance  will  cause  irreparable  damage 
or  require  numerous  actions  equity  has  concurrent 
jurisdiction  with  courts  of  law  and  will  enjoin  continu- 
ance of  the  objectionable  conditions:  Fleischner  v.  Citi- 
zens' Real  Estate  £  Inv.  Co.,  25  Or.  119,  129  (35  Pac 
174) ;  Blagen  v.  Smith,  34  Or.  394,  402  (56  Pac.  292, 
44  L.  R.  A.  522) ;  Union  Power  Co.  v.  Lichty,  42  Or. 
563,  566  (71  Pac  1044) ;  Morton  v.  Oregon  S.  L.  Ry. 
Co.,  48  Or.  444  (87  Pac  151,  1046,  120  Am.  St.  Eep. 
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827,  7  L.  R.  A.  (N.  S.)  344).  In  legal  effect  the  en- 
croachments upon  the  street  in  question,  or  trespass 
upon  the  easement,  constitute  a  purpresture  or  public 
nuisance.  One  of  the  earliest  recognized  forms  of 
public  nuisance  with  which  equity  has  interfered  is 
that  of  purpresture.  The  jurisdiction  of  equity  in 
cases  of  purpresture,  as  well  as  of  public  nuisances, 
generally  rests  in  the  necessity  of  preventing  mischief 
and  avoiding  vexatious  litigation.  This  remedy  is 
more  efficacious  than  that  at  law:  1  High  on  Injunc- 
tions (4  ed.),  §  759.  We  therefore  feel  safe  in  holding 
that  equitable  jurisdiction  in  this  case  is  founded  upon 
solid  grounds. 

The  petition  for  rehearing  proceeds  at  great  length 
to  discuss  the  questions  of  fact.  In  our  former  con- 
sideration of  this  case  we  carefully  weighed  the  in- 
convenience of  the  interested  property  owners  as  com- 
pared with  the  rights  of  the  public.  However  much 
circumlocution  may  be  employed,  the  defense  is  an  at- 
tempt to  give  the  report  of  a  committee  of  the  city 
council  recommending  the  passage  of  the  ordinance 
vacating  a  portion  of  the  street  the  same  effect  as  the 
ordinance  would  have  had  if  it  had  been  regularly 
passed  instead  of  culminating  in  defeat. 

The  petition  for  rehearing  is  denied. 

Eehearino  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Benson  concur. 
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Argued  February  8,  writ  denied  February  19,  1918. 

BADUEA  V.  MULTNOMAH  COUNTY. 

(170  Pac.  938.) 

Infants — Support— Mother's  Aid— Application. 

1.  Under  Laws^  of  1913,  page  75,  entitling  every  woman  who  has 
children  under  the  age  of  16  years,  and  whose  husband  is  dead,  and 
the  support  of  whose  child  or  children  is  dependent  wholly  or  partly 
upon  her  labor,  to  receive  assistance  from  the  county,  an  application 
by  a  widow  for  support  which  discloses  that  her  husband  left  an  es- 
tate consisting  partly  of  life  insurance,  but  which  failed  to  disclose 
whether  he  died  testate  so  that  it  could  be  determined  to  whom  the 
property  belonged,  and  also  averred  that  the  widow  had  no  money  in 
the  bank,  so  that  it  did  not  appear  that  either  of  her  children  were 
dependent  upon  her  labor,  was  insufficient  to  show  that  the  applicant 
was  entitled  to  support. 

Mandamus — Compelling  Court  to  Act  on  Petition. 

2.  Under  Section  613,  L.  O.  L.,  authorizing  the  issuance  of  a  writ 
of  mandamus  to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  an  office,  a  petition  by  a 
widow  for  a  writ  of  mandamus  to  compel  the  county  juvenile  court  to 
act  upon  her  application  for  aid  from  the  county  for  the  support  of 
her  children  will  be  denied  where  the  application  fails  to  show  that 
she  is  entitled  to  aid. 

[As  to  right  of  private  person  to  mandamus  to  enforce  perform- 
ance of  duty  by  court  or  magistrate,  see  note  in  Ann.  Cas.  19 12 A, 

1118.] 

Original  mandamus  proceeding  in  Supreme  Court. 
Mr.  Glenn  0.  Holmah,  for  the  plaintiff. 

Mr.  Samuel  H.  Pierce  and  Mr.  Walter  H.  Evans,^ 
District  Attorney,  for  the  defendant. 

Department  2.  Mr.  Justice  Moobe  delivered  the 
opinion  of  the  court. 

The  petition  of  Mary  Badura,  filed  in  this  court  for 
an  alternative  writ  of  mandamus,  to  compel  the  Juve- 
nile Court  of  Multnomah  County,  Oregon,  to  act  upon 
her  application  for  an  allowance  for  her  support  as 
the  widow  of  Joseph  P.  Badura,  and  for  assistance  in 
the  maintenance  of  their  two  children  who  were  then 
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under  16  years  of-  age,  states  facts  designed  to  show 
a  right  to  the  relief  demanded. 

Many  of  the  averments  of  the  petition  are  denied 
by  an  answer  which  alleges  that  the  plaintiff's  original 
application,  addressed  to  that  court,  did  not  state  facts 
suflScient  to  confer  jurisdiction  of  the  subject  matter, 
detailing  the  particulars. 

A  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer.  The  cause  was  tried  upon  an  agreed 
statement  of  facts  from  which  it  appears  that  the 
plaintiff,  on  September  22,  1914,  filed  in  the  Juvenile 
Court  of  that  county  her  application  for  an  allowance 
of  money  for  the  support  of  herself  and  of  such  chil- 
dren, founded  upon  Chapter  42,  Gen.  Laws  Or.  1913, 
parts  of  which,  as  far  as  material  herein,  read : 

*  *  Every  woman,  who  has  one  or  more  children  under 
the  age  of  sixteen  years  and  whose  husband  is  *  * 
dead  *  *  and  whose  support  and  the  support  of  whose 
child  or  children  is  dependent  wholly  or  partly  upon 
her  labor,  shall  be  entitled  to  the  assistance  as  provided 
for  in  this  act  for  the  support  of  herself  and  of  her 
child  or  children :  Section  1. 

**  Subject  to  subsequent  provisions  of  this  act,  every 
woman,  as  provided  in  Section  1,  who  is  herself,  and 
all  of  whose  children  are  wholly  dependent  upon  her 
labor  for  support  shall  receive  from  the  public  moneys 
of  the  county  in  which  she  and  her  child  or  children 
reside  the  sum  of  ten  dollars  per  month  for  one  child, 
and  if  she  have  more  than  one  residing  with  her,  seven 
dollars  and  fifty  cents  per  month  for  each  of  such  addi- 
tional children :  Section  2. 

*' Subject  to  subsequent  provisions  of  this  act,  every 
woman,  as  provided  by  Section  1,  who  is  herself  and 
all  of  whose  children  are,  partly  dependent  upon  her 
labor  for  support,  shall  receive  from  the  public  moneys 
of  the  county  in  which  she  and  her  child  or  children 
shall  reside,  such  a  sum  per  month  as,  added  to  her 
other  income  (other  than  that  derived  from  her  labor) 
shall  be  equal  to  the  amount  which  she  would  receive 
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if  she  was  subject  to  the  provisions  of  Section  2  of  this 
act :  Section  3. 

''The  provisions  of  this  act  shall  not  apply  to  any 
child  which  has  property  of  its  own  sufficient  for  its 
support.  •  •  Section  4.'* 

Though  this  act  was  amended  (Gen.  Laws  Or.  1915, 
Chap.  90;  Gen.  Laws  Or.  1917,  Chap.  267),  these  pro- 
ceedings seek  payment  of  the  sums  of  money  pre- 
scribed by  the  original  enactment  until  its  alteration. 

1.  The  copy  of  the  plaintiff  ^s  original  verified  appli- 
cation does  not  show  that  her  support  or  that  of  either 
of  her  two  children  is  dependent  wholly  or  in  part 
upon  her  labor,  nor  is  it  apparent  therefrom  that  either 
of  these  children  has  no  property  of  its  own  from 
which  its  support  is  obtainable. 

The  application  is  in  the  form  of  questions  and  an- 
swers from  which  the  following  excerpts  are  taken : 

**Q.  If  your  husband  is  dead,  state  what  property 
he  left,  including  life  insurance. 

''A.  $2,000  and  $75  Degree  Camp,  $300  funeral  and 
plot,  $1,500  property,  $400  sewer  and  living  expenses 
since.  *  * 

*  *  Q.  State  what  your  income  is,  including  the  salary 
of  any  child  or  children  that  you  may  have  employed. 

*  *  A.  Have  3  cows  but  no  income, — ^f  eed  so  high. 
*'Q.  Have  you  any  money  in  bankt 

**A.  No.  •  • 

**Q.  Are  you  employed  away  from  homet 

*'A.  No.  *  * 

**Q.  Do  you  own  your  own  property? 

**A.  Yes. 

*'Q.  What  property  have  you,  real  or  personal? 
State  fully. 

''A.  2  lots  and  house  and  barn,  chicken-house;  was 
offered  $1,700  for  it;  3  cows,  boys  own  pony;  40 
chickens.  *  * 

**Q.  Account  of  outstanding   debts  t 

**A.  I  don't  owe  any;  pay  cash  for  everything; 
would  rather  do  without  than  go  in  debt.'* 
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It  would  thus  seem  that  after  Mr.  Badura 's  death, 
which  occurred  December  28,  1913,  his  life  insurance, 
which  was  subsequently  received,  amounted  to  $2,375, 
out  of  which  had  been  paid  his  funeral  expenses,  the 
support  of  his  family  thereafter  accruing,  and  $400 
on  account  of  a  sewer  assessment,  and  that  he  also 
left  other  property  of  the  value  of  $1,500.  Whether 
he  died  testate  is  not  disclosed  by  the  application, 
and  for  that  reason  it  cannot  be  determined  to  whom 
this  money  and  property  legally  belong.  Because  the 
plaintiff  had  no  money  in  the  bank  does  not  conclu- 
sively show  she  had  none  in  her  possession.  It  is  pos- 
sible that  the  two  children,  for  whose  support  as- 
sistance is  demanded,  may  have  inherited  or  been 
bequeathed  a  part  of  the  money  and  property  which 
their  father  left.  In  the  absence  of  any  showing  upon 
that  subject,  it  does  not  necessarily  follow  that  the  lots, 
house  and  bam  which  Mrs.  Badura  owns  were  the 
property,  valued  at  $1,500,  which  her  husband  left. 

An  issue  of  fact  is  made  by  the  pleadings  and  evi- 
dence herein,  which  controversy  differentiates  this 
case  from  those  of  Zachary  v.  Polk  County  Court,  74 
Or.  58  (144  Pac.  1182) ;  Finley  v.  Marion  County,  81 
Or.  294  (159  Pac,  .557);  Wolfe  v.  Marion  Cownty,  81 
Or.  297  (159  Pac.  558),  where  no  disputes  in  relation 
thereto  appear  to  have  been  involved. 

2.  The  writ  of  mandamus  may  be  issued  to  compel 
the  performance  of  an  act  which  the  law  specially  en- 
joins as  a  duty  resulting  from  an  office :  L.  0.  L.,  §  613. 
The  right  to  this  special  proceeding  must  be  certain  and 
made  clearly  to  appear  before  a  peremptory  writ  will 
be  issued:  MacJcin  v.  Portland  Gas  Co.,  38  Or.  120 
(61  Pac.  134,  62  Pac.  20,  49  L.  B.  A.  596).  In  State 
V.  Multnomah  County,  82  Or.  428,  433  (161  Pac,  959), 
it  was  said : 

87  Or.— 2» 
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'* Mandamus  will  not  lie  unless  the  ministerial  duty 
enjoined  by  law  is  free  from  doubt/' 

The  case  at  bar,  as  made  by  the  pleadings  and  evi- 
dence, fails  to  bring  it  within  the  rule  thus  prescribed. 

It  would  be  an  idle  ceremony  to  compel  the  Juvenile 
Court  of  Multnomah  County,  Oregon,  to  act  upon  an 
application  for  the  support  of  a  widow  and  her  minor 
children,  when  no  other  legal  course  could  possibly  be 
pursued  or  conclusion  reached  on  the  merits,  under 
the  showing  made,  than  to  deny  the  relief  sought. 
Such  being  the  case,  the  proceedings  should  be  dis- 
missed and  it  is  so  ordered.  Dismissed. 

Mb.  Chief  Justice  MgBbide,  Mb.  Justice  McCamant 
and  Mb.  Justice  Habbis  concur. 


Submitted  on  brieft  Febrnary  7.  reyersed  and  remanded  Febraary  19, 

1918. 

ELLIOTT  V.  LAWSON. 

(170  Pac.  925.) 

Oontinuaiice — ^Discretion— -EzerciBe. 

1.  On  application  for  a  continuance,  trial  court  should  ezerdse  its 
judicial  discretion  according  to  fixed  legal  principles  in  order  to  pro- 
mote substantial  justice. 

Oontinuance — Denial — ^Propriety. 

2.  A  member  of  the  National  Guard  who  was  in  federal  service 
was  granted  a  furlough  to  return  to  attend  to  some  of  his  private 
business.  While  traveling  in  an  automobile  to  connect  with  the  only 
train  that  day  leaving  the  locality  and  by  which  he  could  return  to 
his  regiment  within  the  time  specified  by  his  furlough,  he  was  served 
with  summons  and  complaint.  He  had  no  more  than  a  half  hour  in 
which  to  look  up  his  attorney  and  advise  him  of  the  situation,  which 
he  did.  Such  guardsman  was  unable  to  advise  his  attorney  of  the 
circumstances,  and  his  testimony  was  necessary  to  explain  books  of 
account  necessary  to  his  defense.  Held  that,  as  it  is  the  policy  of 
the  law  to  give  a  party  to  an  action  his  day  in  court  or  a  sufficient 
opportunity  to  make  any  defense  claimed  by  him,  the  denial  of  an 
application  for  a  continuance  on  behalf  of  such  national  guardsman 
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to  enable  him  to  make  his  defense,  it  appearing  that  trial  was  had 
approximately  a  month  after  service  of  process,  was  an  abuse  of  dis- 
cretion, this  being  particularly  true  in  view  of  the  policy  of  the  law 
as  shown  by  Laws  of  1917,  page  515,  relating  to  the  suits  to  foreclose 
mortgages,  and  levy  execution  of  judgment  upon  and  against  lands  of 
soldiers  and  sailors  in  actual  service. 

From  Crook :  T.  E.  J.  Duffy,  Judge. 

m 

In  Banc.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  for  $1,149.46,  based  upon  seven  dif- 
ferent accounts  assigned  to  plaintiff  for  collection ;  one 
for  printing  advertisements  amounting  to  $111.35,  and 
the  others  for  balances  on  account  of  goods,  wares  and 
merchandise.    The  answer  consists  of  general  denials. 

Bevebsed  and  Bemanded. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  Jay  H.  Upton. 

For  respondent  there  was  a  brief  prepared  and  sub- 
mitted by  the  plaintiff,  Mr.  M.  R.  Elliott. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  defendant's  attorney  filed  a  motion  for  a  con- 
tinuance of  the  cause  supported  by  his  own  affidavit 
showing  substantially  the  following  facts:  Douglas 
Lawson  is  a  resident  of  Prineville,  Crook  County,  Ore- 
gon. In  July,  1916,  in  response  to  the  call  of  the  Presi- 
dent of  the  United  States,  the  National  Guard  of  the 
various  States  of  the  Union  were  called  into  the  service 
of  the  United  States  for  duty  upon  the  Mexican  Border. 
Although  living  in  Oregon,  the  defendant  was  a  mem- 
ber of  the  National  Guard  of  the  State  of  Massachu- 
setts, and  responding  to  the  call  enlisted  with  his 
regiment  in  the  service  of  the  United  States.  He  was 
immediately  sent  with  his  regiment  to  the  Mexican 
Border  near  El  Paso,  Texas.    In  the  month  of  August 
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he  was  granted  a  furlough  for  the  purpose  of  return- 
ing to  Prineville  to  attend  to  certain  private  matters, 
by  the  terms  of  which  he  was  to  return  to  the  regiment 
on  August  31,  1916.  For  a  few  days  prior  to  August 
26,  1916,  he  had  been  in  the  City  of  Prineville,  and  on 
that  day,  while  traveling  in  an  automobile  from  that 
town  to  connect  with  the  only  train  leaving  Central 
Oregon  on  that  day,  he  was  served  with  the  summons 
and  complaint  in  this  action.  He  had  no  more  than  a 
half  hour  in  which  to  look  up  his  attorney,  advise  him 
of  the  situation  and  catch  the  train  in  order  to  rejoin 
his  regiment,  which  he  was  compelled  to  do  and  did. 

A  demurrer  having  been  filed  to  the  original  com- 
plaint and  an  amended  complaint,  and  also  a  second 
amended  complaint  filed,  on  September  22d  defendant 
demurred  to  the  latter  complaint,  which  demurrer  was 
overruled,  and  on  September  25th,  by  his  counsel,  filed 
an  answer.  On  the  same  day  the  cause  being  called 
for  trial,  defendant,  through  his  attorney  filed  a  motion 
for  a  postponement  thereof,  based  upon  the  affidavit 
of  his  counsel  setting  forth  the  above  facts,  and  also 
that  it  was  impossible  for  the  defendant  to  be  present 
at  the  trial;  that  he  was  not  a  free  agent  by  reason 
of  his  military  service;  that  he  had  not  had  sufficient, 
or  any,  time  to  prepare  his  defense  or  to  fully  advise 
or  inform  his  counsel  of  his  evidence ;  that  the  evidence 
consisted  of  a  large  number  of  book  accounts,  receipts 
and  other  documents  which  could  not  be  identified  or 
explained  without  first  communicating  with  him, 
which  was  then  impossible  to  do ;  that  he  owns  a  large 
amount  of  valuable  proi)erty  in  Crook  County ;  that  it 
was  impossible  to  obtain  a  second  furlough  in  order 
that  he  might  return  to  the  State  of  Oregon  at  that 
time  to  attend  the  trial;  that  plaintiff  well  knew  the 
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defendant  would  return  to  the  State  of  Oregon  as  soon 
as  the  military  service  was  over;  that  there  had  not 
heen  suflBcient,  or  any,  time  within  which  to  prepare 
depositions  or  to  ascertain  the  necessary  information 
upon  which  defendant's  counsel  could  prepare  such 
depositions  at  any  time  since  the  complaint  was  filed, 
so  that  defendant  would  have  a  fair  trial  of  the  matter 
set  out  in  the  complaint,  if  then  compelled  to  go  to 
trial;  that  the  action  of  the  plaintiff  in  demanding 
the  trial  at  that  time  would  tend  to  hinder  and  prevent 
the  military  forces  of  the  United  States  from  perform- 
ing their  duty. 

Several  of  the  parties  who  assigned  their  accounts 
to  plaintiff  made  and  filed  affidavits  tending  to  show 
that  the  accounts  as  claimed  were  justly  due  and  un- 
paid. As  to  the  circumstances  of  the  defendant  soldier 
and  the  necessity  for  continuance  of  the  action  in  order 
that  he  might  be  present  or  have  a  sufficient  time  and 
opportunity  for  making  his  defense,  we  find  no  dispute. 
The  court  denied  the  motion  for  continuance.  On  Sep- 
tember 26,  1916,  after  hearing  the  evidence  on  behalf 
of  the  plaintiff,  the  defendant's  counsel  declining  to 
offer  any  testimony,  the  court  directed  a  verdict  in 
favor  of  plaintiff  for  the  amount  claimed  and  ren- 
dered judgment  therefor.  Defendant  appeals,  as- 
signing among  other  errors  the  refusal  to  grant  a  con- 
tinuance of  the  cause. 

1,  2.  It  is  the  policy  of  the  law  to  give  a  party  to  an 
action  his  day  in  court,  or  a  sufficient  opportunity  to 
make  any  defense  claimed  by  him.  Under  the  circum- 
stances of  this  case  as  detailed  by  affidavit  on  behalf  of 
the  defendant  and  in  regard  to  which  there  is  practically 
no  controversy,  we  think  the  trial  court  in  the  exer- 
cise of  its  discretion  should  have  granted  a  postpone- 
ment of  the  trial.    Such  judicial  discretion  should  be 
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exercised  according  to  fixed  legal  principles  in  ©rder 
to  promote  substantial  justice :  Linn  County  v.  Morris, 
40  Or.  415,  420  (67  Pac.  295).  While  in  the  military 
service  of  his  country  and  on  that  account  compelled 
to  be  absent  from  the  place  of  trial  of  a  case  in  which 
he  is  a  party  and  at  which  his  presence  is  necessary 
for  a  proper  conduct  thereof,  the  defendant  has  one 
of  the  strongest  reasons  for  the  continuance  of  the 
action.  It  is  shown  that  the  presence  of  the  defend- 
ant at  the  trial  was  absolutely  necessary.  Chapter 
275  of  the  Laws  of  1917,  p.  515,  relating  to  and  limit- 
ing suits  to  foreclose  mortgages,  and  levy  of  execution 
upon  judgments,  upon  and  against  lands  of  soldiers 
and  sailors  in  the  actual  service  of  the  United  States 
during  war,  indicates  the  legislative  trend  in  regard 
to  such  matters. 

The  judgment  of  the  lower  court  is  reversed  and 
the  cause  remanded  for  such  further  proceedings  as 
may  be  deemed  proper  not  inconsistent  herewith. 

Bevebsed  and  Bemanded. 


Submitted  on  briefs  January  22,  affirmed  February  19,  1918. 

TOY  V.  GONG. 

(170  Pac.  936.) 
Equity — Stay  of  Proceedings — ^Appeal  on  Equitable  Issues. 


^ing 

proceedings  at  law. 

Judgment — Bes  Jtidlcata— Questions  Concluded. 

2.     In  an  action  at  law  for  wages  wherein  equitable  cross-bill  set- 
ting up  partnership  was  interposed,  a  decree  merely  dismissing  the 
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ero88-blll  must  be  read  with  the  pleadings,  and  with  the  findings  of 
fact  and  conclusion  of  law  to  the  effect  that  no  partnership  ezistedi 
and  against  the  record  disclosed  an  adjudication  against  the  claim  of 
partnership^  under  Section  759,  L.  O.  L.,  and  such  issue  could  not  be 
again  tried  in  the  action  at  law. 

[As  to  elements  necessary  to  conclusiveness  of  a  judgment  in 
another  claim,  see  note  in  8  Am.  St.  Bep.  229.] 

Judgment — Bes  Judicata — ^Appeal. 

3.  In  an  action  at  law  for  wages,  where  the  defense  of  partnership 
was  interposed,  the  fact  that  an  appeal  on  the  equitable  issues  was 
pending  does  not  prevent  the  decree  appealed  from  from  being  avail- 
able as  evidence  to  support  a  plea  of  res  judicai<L 

Master  and  Servant — ^Action  for  Wages — ^Variance — ^Express  Contract 
of  Quantum  Meruit. 

4.  In  an  action  at  law  for  wages,  wherein  plaintiff  was  required 
to  elect  whether  to  proceed  on  the  contract  price  or  for  the  reason- 
able value  of  the  services,  recovery  may  be  had  upon  quantum  meruit, 
although  evidence  as  to  the  express  hiring  was  introduced;  the  stipu- 
lated price  in  such  case  becoming  the  qutmtum  m^eruit. 

From  Marion :  Percy  E.  Kelly,  Judge. 

In  Banc.     Statement  by  Me.  Justice  Habbis. 

Ton  Toy  filed  a  complaint  on  February  19,  1916,  al- 
leging that  between  March  1,  1915,  and  November  18, 
1915,  he  rendered  services  as  a  farm-hand  and  overseer 
at  the  special  instance  and  request  of  the  defendant; 
and 

''that  for  said  services  the  defendant  promised  and 
agreed  to  pay  plaintiff  the  reasonable  salary  of 
seventy-five  ($75)  dollars  per  month.'' 

The  defendant  answered  and  also  filed  a  complaint  in 
the  nature  of  a  cross-bill  in  equity  alleging  in  substance 
that  Ton  Toy  and  John  Gong  were  partners  and  that 
the  services  for  which  Ton  Toy  was  attempting  to  re- 
cover a  judgment  in  the  action  at  law  had  been  rendered 
by  Ton  Toy  as  iEi  partner  and  for  the  partnership. 
The  cross-bill  prayed  for  an  accounting  and  a  dissolu- 
tion of  the  partnership.  The  suit  in  equity  proceeded 
to  trial  and  on  December  30,  1916,  resulted  in  a  decree 
dismissing  the  suit.    John  Gong  appealed  from  the  de- 
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cree  by  serving  and  filing  a  notice  of  appeal  on  F'ebru- 
ary  21,  1917,  and  by  serving  and  filing  an  undertaking 
on  appeal  on  February  26, 1917.  Upon  the  application 
of  Gong,  the  time  for  filing  the  transcript  was  extended 
until  May  1, 1917.  The  appeal  resulted  in  an  opinion, 
rendered  July  3, 1917,  affirming  the  decree  of  the  Cir- 
cuit Court:  Gong  v.  Toy,  85  Or.  209  (166  Pac.  50). 

On  April  17, 1917,  Gong  filed  an  amended  answer  in 
the  action  at  law  alleging  that  Ton  Toy  and  John  Gong 
were  partners  and  that  the  services  rendered  by  Ton 
Toy  had  been  performed  by  him  as  a  member  of  the 
partnership  and  not  as  an  employee  of  John  Gong. 

Ton  Toy  replied  to  the  amended  answer  on  April  21, 
1917,  and  pleaded  the  decree  in  the  suit  in  equity  as  an 
adjudication  of  the  claim  of  partnership  which  John 
Gong  had  pleaded  as  a  defense  to  the  complaint.  The 
action  at  law  was  tried  on  April  21,  1917,  and  termin- 
ated in  a  verdict  and  judgment  for  Ton  Toy.  John 
Gong  appealed  from  the  judgment.  AjFFmMED. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Messrs.  Smith  <&  Shields  and  Mr.  Walter  C. 
Winslow. 

For  respondent  there  was  a  brief  prepared  and  filed 
over  the  name  of  Messrs.  Carson  <&  Brown. 

Mb.  Justice  Harris  delivered  the  opinion  of  the 
court. 

1.  One  of  the  assignments  of  error  arises  out  of  the 
refusal  of  the  court  to  receive  in  evidence  the  notice  of 
appeal,  the  undertaking  on  appeal,  the  motion  for  and 
the  order  allowing  an  extension  of  time  for  filing  the 
transcript.  The  contention  of  the  defendant  is  that 
the  appeal  from  the  decree  stayed  further  proceedings 
in  the  action  at  law  until  a  final  decision  by  the  appel- 
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late  court  of  the  suit  in  equity.  The  filing  of  the  cross- 
bill, by  force  of  Section  390,  L.  0.  L.,  automatically  and 
without  the  aid  of  an  injunction  by  a  court  stayed  the 
proceedings  at  law  until  the  Circuit  Court  rendered  a 
decree  in  the  suit.  There  is  language  in  Oatman  v. 
Epps,  15  Or.  437, 439  (15  Pac.  709),  which  supports  the 
position  taken  by  the  appellant,  but  the  language  re- 
ferred to  was  not  necessary  to  a  decision  of  that  case 
and  for  that  reason  may  be  regarded  as  obiter  dictum; 
and,  moreover,  the  question  may  now  be  regarded  as 
removed  from  the  field  of  debate,  for  after  a  careful 
consideration  of  the  statute,  this  court  speaking 
through  Mr.  Justice  Moobe  in  Donart  v.  Stewart,  63  Or. 
76,  78,  80  (126  Pac.  608),  held  that: 

'*The  arrest  of  the  proceedings  in  the  action  which 
thus  results  by  operation  of  law  is  tantamount  to  the 
service  of  an  interlocutory  injunction,  which,  when  dis- 
solved by  a  dismissal  of  the  suit  in  equity,  is  not  revived 
by  taking  an  appeal  from  the  decree  rendered  therein.  *' 

Broad  statements  amounting  to  generalizations  may 
be  found  in  some  precedents  which,  if  literally  con- 
strued and  applied,  might  seem  to  incline  to  the  view 
that  an  appeal  from  the  decree  stays  the  action,  but 
those  cases  must  be  read  in  the  light  of  the  facts  which 
were  involved  and  when  so  read  it  will  be  ascertained 
that  reference  is  made  to  the  decree  in  the  Circuit  Court 
rather  than  to  a  decree  in  the  Supreme  Court.  Of 
course  as  ruled  in  Brice  v.  Younger,  63  Or.  4,  6  (123 
Pac.  905),  if  the  Circuit  Court  permits 

**The  trial  of  the  law  action  to  proceed  pending  the 
appeal,  it  will  be  at  plaintiff's  peril,  for  if  the  appellate 
court  shall  reverse  the  appeal  and  direct  that  the  action 
be  perpetually  enjoined,  he  would  be  thereby  deprived 
of  the  benefit  of  the  judgment,  if  one  is  obtained,  by 
such  decree. ' ' 
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The  opinion  in  Oregon  Surety  <&  Casualty  Co.  v. 
Paulson,  73  Or.  163, 166  (144  Pac.  571),  and  the  opinion 
in  Noyes-Holland  Lumber  Co.  v.  Pacific  Livestock  £  L. 
Co.,  84  Or.  386,  389  (165  Pac.  236),  afford  illustrations 
of  the  recent  application  of  the  principle  established  in 
Donart  v.  Stewart,  63  Or.  76  (126  Pac.  608). 

2.  Several  assignments  of  error  are  predicated  upon 
the  contention  that  the  decree  of  the  Circuit  Court  did 
not  preclude  John  Gong  from  offering  evidence  in  the 
action  at  law  to  sustain  the  defense  of  partnership 
pleaded  by  him.  All  the  papers  constituting  the  judg- 
ment-roll in  the  suit  in  equity,  including  the  cross-bill, 
answer,  findings  of  fact,  conclusions  of  law  and  decree 
were  received  in  evidence.  The  cross-bill  contained  an 
allegation  that  Ton  Toy  and  John  Gong  were  partners 
and  that  the  services  for  which  Ton  Toy  was  attempt- 
ing to  recover  in  the  action  at  law  had  been  performed 
by  him  as  a  partner  and  for  the  partnership ;  and  the 
prayer  was  for  an  accounting  and  a  dissolution  of  the 
partnership.  Ton  Toy  answered  the  cross-bill  with  a 
general  denial.  The  findings  of  fact  recite  a  trial  and 
that  **  after  hearing  and  considering  all  the  evidence 
offered  by  the  parties ' '  the  court  finds : 

''That  there  never  was  a  partnership  existing  be- 
tween the  parties  to  the  above-entitled  suit  nor  any 
other  relation  than  that  of  master  and  servant  existing 
between  said  parties '  * ; 

and  as  a  conclusion  of  law  the  court  found  ''that  de- 
fendant is  entitled  to  a  decree  dismissing  the  suif 
After  stating  that  the  trial  occurred  at  a  certain  date 
and  naming  the  attorneys  who  appeared  for  the  respec- 
tive parties  the  decree  reads  thus : 

"And  the  court  being  fully  advised  made  and  filed 
certain  findings  of  fact  and  conclusions  of  law  whereby 
and  wherefrom  it  appears  that  defendant  is  entitled 
to  a  decree  dismissing  this  suit." 
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The  amended  answer  upon  which  the  action  at  law 
was  tried  contains  a  denial  of  the  allegations  of  the 
complaint  * '  except  as  herein  alleged. ' '  This  denial  is 
followed  by  an  allegation  that  Ton  Toy  and  John  Gong 
were  partners  and  another  allegation  that  the  services 
rendered  by  Ton  Toy  were  rendered  under  the  part- 
nership agreement. 

It  is  true  that  the  decree  merely  discloses  that  the 
'^suit  be  and  the  same  is  hereby  dismissed,'*  but  it  is 
also  true  that  it  recites  that  the  court  **  filed  certain 
findings  of  fact  and  conclusions  of  law  whereby  and 
wherefrom  it  appears  that  defendant  is  entitled  to  a 
decree  dismissing  the  suif  The  primary  issue  pre- 
sented by  the  pleadings  was  whether  the  parties  were 
partners.  While  the  decree  does  not  within  itself 
show  what  matters  were  determined  it  does  refer  to 
the  findings  and  by  examining  the  findings  it  will 
plainly  appear  that  the  court  decided  that  Ton  Toy 
and  John  Gong  were  not  partners.  The  pleadings, 
findings  of  fact  and  conclusions  of  law  filed  in  the  suit 
in  equity  were  competent  for  the  purpose  of  showing 
that  the  question  of  partnership  was  actually  involved 
in  the  decree  and  actually  and  necessarily  decided: 
Gentry  v.  Pacific  Livestock  Co.,  45  Or.  233,  238  (77 
Pac.  115) ;  Astoria  v.  Astoria  d  Columbia  River  R.  Co., 
67  Or.  538,  549  (136  Pac.  645,  49  L.  R.  A.  (N,  S.)  404) ; 
23  Cyc.  1292 ;  15  R.  C.  L.  979,  980,  1048,  1049. 

The  record  discloses  that  the  question  of  the  exist- 
ence of  the  partnership  was  actually  decided  and 
necessarily  included  in  the  decree  and  the  decision  of 
that  question  was  necessary  to  the  decree ;  and,  there- 
fore, the  question  of  whether  Ton  Toy  and  John  Gong 
were  partners  is  deemed  to  have  been  determined  by 
that  decree:  Section  759,  L.  0.  L.  When  the  decree 
was  rendered  the  question  of  the  existence  of  the  part- 
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nership  became  res  adjudicaia  and  John  Gong  was  not 
entitled  again  to  litigate  that  question  in  the  action  at 
law:  15  E.  C.  L.  952,  973,  976;  Dose  v.  Beatie,  62  Or, 
308,  317  (123  Pac.  383,  125  Pac.  277). 

The  decree  of  dismissal  was  not  made  **withont 
prejudice  to  another  suit  by  the  plaintiff  for  the  same 
cause  or  any  part  thereof,''  but  it  was  an  unqualified 
decree  of  dismissal  on  the  merits,  and  is  therefore  res 
adjudicata:  Section  411,  L.  0.  L.;  9  R.  C.  L.,  p.  209, 
§  30 ;  15  R.  C.  L.  983 ;  23  Cyc.  1231. 

3.  The  appellant  contends  that  the  appeal,  pending  at 
the  time  of  the  trial  of  the  action  at  law,  prevented  the 
decree  from  being  used  as  evidence  of  an  adjudication 
of  the  question  of  partnership.  In  many  jurisdictions 
an  appeal  renders  a  decree  unavailable  as  evidence  to 
support  a  plea  of  res  adjudicata;  but  in  other  juris- 
dictions a  contrary  rule  prevails:  23  Cyc.  1233.  In 
this  state  it  is  the  established  rule  that  the  force  of  a 
decree  as  a  plea  or  as  evidence  remains  unimpaired 
until  it  is  reversed  or  modified,  and  consequently  Ton 
Toy  was  entitled  to  use  the  decree  as  evidence  to  sup- 
port his  plea  of  former  adjudication :  Warner  v.  Myers, 
3  Or.  218,  224;  Day  v.  Holland,  15  Or.  464  (15  Pac. 
855) ;  Shirley  v.  Birch,  16  Or.  1,  7  (18  Pac.  344) ;  N ess- 
ley  V.  Ladd,  30  Or.  564,  567  (48  Pac.  420) ;  Nickerson  v. 
Nickerson,  34  Or.  1,  2  (48  Pac.  423,  54  Pac.  277) ;  Por- 
ter V.  Small,  62  Or.  574,  588  (120  Pac.  393,  124  Pac. 
649,  Ann.  Gas.  19140,  536, 140  L.  E.  A.  (N.  S.)  1197) ; 
Nichols  V.  Ingram,  75  Or.  439,  447  (146  Pac.  988). 
Moreover,  this  court  held  on  the  appeal  from  the  de- 
cree that  John  Gong  had  failed  to  prove  a  partner- 
ship: Gong  V.  Toy,  85  Or.  209  (166  Pac.  50). 

4.  At  the  opening  of  the  trial  Ton  Toy  was  required 
on  the  motion  of  John  Gong  *'to  elect  whether  or  not 
he  would  proceed  upon  the  theory  of  the  reasonable 
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value  of  services  rendered,  or  upon  the  contract 
price  * ' ;  and  the  *  *  plaintiff  elected  to  proceed  upon  the 
theory  of  the  reasonable  value  of  the  services  ren- 
dered.*' Four  witnesses  for  the  plaintiff  testified  con- 
cerning the  reasonable  value  of  the  services  rendered 
by  Ton  Toy.  The  plaintiff,  however,  was  asked: 
'*How  much  did  he  [referring  to  John  Gong]  promise 
to  pay  you!"  and  because  the  witness  answered 
** Seventy-five  dollars  a  month,*'  the  defendant  con- 
tends that  the  plaintiff  cannot  recover  in  this  action 
after  having  elected  to  proceed  upon  the  theory  of  the 
reasonable  value  of  the  services.  There  was  evidence 
of  an  express  hiring.  The  work  had  been  completed 
when  the  action  was  brought  and  nothing  remained 
to  be  done  except  to  pay  for  the  services  performed, 
and  under  these  circumstances  Ton  Toy  had  a  right  to 
sue  upon  a  quantum  meruit  and  to  offer  evidence  of  an 
express  contract  fixing  the  price :  West  v.  Eley,  39  Or. 
461,  465  (65  Pac.  798) ;  Chamherlaifi  v.  Toumsend,  72 
Or.  207,  213  (142  Pac.  782,  143  Pac.  924);  Schade  v. 
Muller,  75  Or.  225,  232  (146  Pac  144) ;  Tharp  v.  Jack- 
son, 85  Or.  78,  89  (165  Pac.  585, 1173).  In  Burgess  v. 
Helm,  24  Nev.  242  (51  Pac.  1025,  1026),  cited  in  West 
V.  Eley,  39  Or.  461  (65  Pac.  798),  the  court  says: 

*' Under  a  complaint  on  a  quantu^m  meruit  for  ser- 
vices, where  a  specified  contract  is  proved,  fixing  the 
price  for  services,  the  stipulated  price  becomes  the 
qu,aMtu/m  meruit  in  the  case :  Fells  v.  Vestvali,  41  N.  Y. 
(2  Keyes),  152.  If  the  plaintiff  was  entitled  to  re- 
cover at  all,  it  was  on  the  groimd  that  the  services 
had  actually  been  rendered;  and,  aft  or  complete  per- 
formance of  an  express  contract,  there  is  no  reason 
why  a  recovery  may  not  be  had  upon  a  complaint  on 
quantum  meruit  (Id.),  when  the  opposite  party  to  the 
action  has  not  been  misled  in  the  defense/' 
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See  also :  5  C.  J.  1409, 1411 ;  2  R.  C.  L.  743,  762,  773; 
40  Cyc.  2824,  2832,  2835. 

Beference  is  made  in  the  briefs  to  some  additional 
questions  but  it  is  sufficient  to  say  that,  after  examin- 
ing them,  we  are  of  the  opinion  that  the  record  is  free 
from  reversible  error;  and  the  judgment  is  therefore 
affirmed.  Affibmed. 


Argued  November  21,  1917.  affirmed  Jannary  15,  rehearing  denied 

February  28,  1918. 

DOUGLAS  LAND  CO.  v.  CLATSOP  COUNTY. 

(169  Pac.  790.) 

Taxation— Correction  of  Awessment — ^Review  liy  Oonrts — Bvldenoe. 

1.  On  an  appeal  to  the  Circuit  Court  from  the  refusal  of  the  board 
of  equalization  to  reduce  an  assessment  of  several  hundred  lots,  evi- 
dence held  insufficient  to  show  error  on  the  part  of  the  assessor  in 
valuing  the  lots. 

Taxation — Correction  of  Aflieannent— Seview  "by  Courts-— Burden  of 
Proof. 

2.  Under  Section  3613,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  329,  providing  that  a  taxpayer  aggrieved  by  the  assessment  of 
his  property  and  denied  relief  by  the  board  of  equalization  may 
appeal  to  the  Circuit  Court,  the  burden  is  on  the  property  owner  on 
an  appeal  to  the  Circuit  Court  to  show  error  on  the  part  of  the 
assessor. 

Taxation— X^orrection  of  AflMSsment — ^Byidence — Offer  to  Sell  Prop- 
erly. 

8.  While  offers  to  seU  property  at  stated  prices  are  properly  re- 
ceived as  admissions  against  the  party  making  th^  offers,  they  are 
not  admissible  on  his  behalf  on  an  appeal  to  the  Circuit  Court  from 
the  refusal  of  the  board  of  equalization  to  reduce  an  assessment. 

Taxation — Correction  of  AflBessment — Beview  by  Conrt— Extent  of 
Review. 

4.  On  appeal  to  the  Circuit  Court  from  the  refusal  of  the  board  of 
equalization  to  reduce  an  assessment  under  Section  3613,  L.  O.  L.,  as 
amended  by  Laws  of  1913,  page  329,  an  issue  as  to  the  illegality  of 
the  assessment  because  made  by  deputy  assessors  cannot  be  deter- 
mined, especially  where  there  are  no  allegations  on  which  to  try  out 
the  legality  of  the  assessments,  and  where  the  only  assignment  of 
error  on  appeal  is  that  the  Circuit  Court  erred  in  dismissing  the  peti- 
tion and  in  holding  that  the  property  deseribed  was  assessed  at  ita 
true  cash  value. 
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From  Clatsop:  James  A.  Eakin,  Judge. 

Department  2.  Statement  by  Mb.  Justice  Mo- 
Camant. 

In  September,  1915,  Douglas  Land  Company  filed  a 
petition  with  the  board  of  equalization  for  Clatsop 
County  praying  for  a  reduction  in  the  assessment  of 
its  properties  for  the  year  1915.  The  properties  con- 
sist of  several  hundred  lots  in  sixteen  platted  sub- 
divisions of  the  county  and  four  hundred  and  eighty 
acres  of  land  in  township  4  north  of  range  9  west  of 
the  Willamette  Meridian.  The  assessor  had  appraised 
the  lots  in  five  of  these  additions  at  $1  a  lot;  in  four 
of  them  at  $2;  in  two  of  them  at  $3;  in  one  addition 
at  $4 ;  in  another  at  from  $15  to  $50  a  lot ;  in  still  an- 
other at  $60;  in  another  the  assessment  varied  from 
$40  to  $100 ;  and  in  the  sixteenth  addition  a  fractional 
interest  in  two  lots  owned  by  petitioner  was  assessed 
at  the  rate  of  $250  a  lot.  The  acreage  was  assessed 
at  $4  an  acre. 

The  board  of  equalization  denied  the  relief  prayed 
for  and  an  appeal  was  taken  to  the  Circuit  Court  for 
Clatsop  County.  The  court,  also  denied  the  petition 
and  an  appeal  is  prosecuted  to  this  court. 

Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  F.  Hamilton. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Edward  C.  Judd  and  Mr.  C.  W.  Mullins,  District 
Attorney,  with  an  oral  argument  by  Mr.  Judd. 

Mb.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

This  is  a  proceeding  brought  under  the  authority  of 
Section  3613,  L.  0.  L.,  as  amended  in  1913;  see  the 
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Session  Laws  for  that  year,  pages  329,  330.  The 
salient  portion  of  the  statute  has  been  recently  quoted 
by  Mr.  Justice  Bean  in  his  opinion  In  re  Weyer- 
haeuser  Lcmd  Co.,  85  Or.  434  (165  Pac.  1164,  1167), 
and  it  is  not  necessary  to  set  it  up  here.  It  provides 
that  a  taxpayer  aggrieved  by  the  assessment  of  his 
property  and  who  is  denied  relief  by  the  board  of 
equalization,  may  appeal  to  the  Circuit  Court.  The 
question  to  be  determined  is  whether  the  assessment 
conforms  to  the  actual  cash  value  of  the  property. 
The  statute  has  been  twice  construed  by  this  court 
and  it  is  held  that  the  error  of  the  assessor  must  be 
made  clearly  to  appear:  Northern  Pacific  R.  Com- 
pany V.  Clatsop  Coimty,  74  Or.  250,  256  (145  Pac. 
271) ;  In  re  Weyerhaeuser  Land  Co.,  85  Or.  434  (165 
Pac.  1164,  1167).  This  precept  is  fatal  to  the  rights 
asserted  by  this  appeal. 

1.  Petitioner  relies  chiefly  on  the  testimony  of  three 
real  estate  brokers  and  its  president,  Mr.  J.  F.  Hamil- 
ton. One  of  the  real  estate  men,  Ben  Ward,  was  not 
questioned  as  to  his  familiarity  with  the  properties  in 
question.  Another  of  them,  A.  E.  Cyrus,  was  under- 
taken to  be  qualified  by  the  following  testimony : 

**Q.  There  are  certain  properties  that  the  Douglas 
Land  Company  claim  are  over-assessed  and  the  sub- 
ject of  this  litigation  and  what  do  you  know  about 
these  properties  now,  all  this  property  lying  back  of 
town,  assessed  at  two,  three  and  four  dollars  a  lot 
by  the  Assessor:  Columbia  Addition,  Columbia  Sec- 
ond Addition,  Dement 's  Addition,  East  Astoria  and 
Extension  to  Railway  Addition,  Laurel  Park  Addi- 
tion, Melrose  Addition,  North  Addition,  Powell's  Ad- 
dition and  Railway  Addition  to  Astoria,  what  do  you 
know  about  all  these  properties! 

**A.  Well,  I  know  them  in  a  general  way.  I  have 
never  made  a  particular  examination  of  these  par- 
ticular additions,  only  knowing  them  from  their  gen- 
eral location,  that  is  all.'* 
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The  third  of  these  witnesses,  W.  R.  Dement,  testi- 
fied on  this  subject  as  follows: 

* '  Q.  You  know  these  additions  that  were  laid  out 
in  ninety,  in  the  time  of  the  inflation,  such  as  Colum- 
bia Addition,  Columbia  Second  Addition,  Dementis 
Addition,  East  Astoria,  and  Extension  to  Railway  Ad- 
dition, Laurel  Park  Addition  and  North  Addition,  and 
a  good  many  other  additions.  Pacific  Addition,  Rail- 
way Addition,  you  know  something  about  where  they 
lie  and  something  about  themt 

''A.  WeU,  I  have  a  general  idea.** 

The  examination  of  all  petitioner's  witnesses  was 
of  the  most  general  character.  It  had  reference  for 
the  most  part  to  the  general  values  of  property  in  the 
parts  of  the  county  where  the  respective  subdivisions 
are  located.  Some  of  petitioner's  evidence  bore  on 
the  condition  and  value  of  the  several  additions  in 
which  the  property  in  question  is  situate,  but  except 
in  one  or  two  cases  petitioner  did  not  produce  wit- 
nesses who  were  familiar  with  the  lots  and  blocks 
specifically  described  in  its  petition  and  who  could 
advise  the  court  as  to  their  value.  Without  a  showing 
of  familiarity  with  the  property  involved  but  little 
value  can  be  attached  to  the  testimony  of  any  witness 
and  the  testimony  of  Ward,  Cyrus  and  Dement  cannot 
be  given  much  weight. 

2.  Mr.  Hamilton  did  state  generally  that  he  knew  the 
properties  involved  and  that  they  were  not  worth  more 
than  the  values  admitted  in  the  petition.  This  is  the 
opinion  of  an  interested  witness  and  unless  it  is 
strongly  corroborated  it  is  insuflScient  to  overcome  the 
presumption  of  accuracy  attaching  to  the  assessment. 
Petitioner  made  a  better  showing  in  attacking  the 
assessment  of  lots  in  Addition  of  Silver  Point  Cliff 
than  in  the  remainder  of  its  case.  The  testimony 
shows  that  some  of  the  lots  in  this  addition  have  only 

87  Or.— 80 
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a  nominal  value.  They  are  assessed  at  from  $15  to 
$50  a  lot.  The  testimony  shows  that  the  lots  in  thip 
subdivision  differ  greatly  in  value  and  there  is  no 
way  by  which  we  can  distinguish  those  of  substantial 
value  from  those  of  nominal  value.  The  burden  is  on 
petitioner  and  it  must  fail  because  its  testimony  lacks 
the  definiteness  required  to  show  the  error  of  the 
assessor. 

3.  Petitioner  offered  in  evidence  certain  contracts 
made  by  it  with  real  estate  brokers  for  the  sale  of  the 
properties  involved  at  stated  prices.  The  defendant  re- 
served an  objection  to  this  evidence  and  the  objection 
is  well  taken.  Wichita  Falls  Co.  v.  Holloman,  28  Okl. 
419  (114  Pac.  700,  25  Ann.  Cas.  1912D,  287),  cited  by 
petitioner,  holds  that  offers  to  sell  at  stated  prices 
are  properly  received  as  admissions  against  the  party 
making  the  offers.  On  familiar  principles  these  offers 
are  not  admissible  on  behalf  of  the  party  making  them. 
The  defendant  proved  that  within  two  or  three  years 
a  number  of  sales  had  been  made  of  lots  in  the  addi- 
tions in  question  at  prices  equal  to  or  in  excess  of  the 
assessed  valuations  of  petitioner's  property. 

It  would  unduly  prolong  this  opinion  to  set  out  the 
evidence  bearing  on  the  value  of  each  of  the  tracts  in 
which  petitioner's  property  is  located.  We  have  care- 
fully read  and  considered  the  testimony  and  think  thai 
in  no  case  does  the  petitioner  clearly  show  that  the 
assessment  is  in  error  to  petitioner's  disadvantage. 

4.  It  appears  that  some  of  the  assessments  in  ques- 
tion were  made  by  deputy  assessors.  We  are  cited  to  37 
Cyc.  980  in  support  of  the  contention  that  the  assessor 
must  individually  assess  all  property  on  the  roll  and 
that  an  assessment  made  by  a  deputy  assessor  is  in- 
valid. This  rule  would  make  it  impossible  to  assess 
property  in  some  of  the  more  important  counties  of 
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the  state,  as  it  is  beyond  the  power  of  any  man  to  in- 
vestigate each  year  every  piece  of  property  in  these 
counties  and  appraise  it  for  assessment  purposes. 
However,  this  proceeding  is  not  appropriate  to  the  de- 
termination of  such  a  question.  Petitioner's  only  as- 
signment of  error  is  '^that  the  Circuit  Court  erred  in 
rendering  said  decree  and  in  holding  that  the  property 
described  in  the  petition  was  assessed  at  its  true  cash 
value."  There  are  no  allegations  on  which  to  try 
out  the  legality  of  these  assessments  made  by  deputies, 
nor  can  such  an  issue  be  determined  in  this  kind  of  a 
proceeding. 
We  find  no  error  and  the  decree  is  affirmed. 

Affibmed.    Beheabing  Denied. 

Mr.  Chief  Justice  McBiimE,  Mb.  Justioe  Moobb  and 
Mb.  Justice  Bean  concur. 


Argued  January  9,  reyersed  January  29,  rehearing  denied  February 

26,  1918. 

PEOVO  V.  SPOKANE,  P.  &  S.  BY.  CO.* 

(170  Pac.  522.) 

Railroads — ^InJorieB  to  PerBoii--Climblng  Between  Cars— Discovered 
Pexll. 

1.  Evidence  held  sufficient  to  support  a  finding  that  defendant  rail- 
road knew  that  plaintiff  was  climbing  through  between  freight-cars 
when  it  was  starting  the  train,  and  could  have  avoided  the  injury. 

BailroadB — Starting  of  Train— Dlscoyered  Peril— Knowledge  of  Em- 
ployee. 

2.  Where  plaintiff  was  climbing  between  freight-cars,  and  was  in- 
jured by  the  first  start  of  the  train,  to  recover  for  discovered  peril, 
it  is  necessary  that  the  engineer^  fireman,  or  the  brakeman  giving  the 
signal  to  start  knew  of  his  perilous  position;  it  not  being  sufficient 

*For  authorities  discussing  the  question  of  liability  of  railroad  com- 
pany for  act  of  employee  in  inviting  pedestrian  to  cross  train  obstruct- 
ing highway,  see  notes  in  13  L.  B.  A.  (N.  8.)  1071;  34  L.  B.  A.  (N.  S.) 
469.  Bepobteb. 
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that  Bome  other  brakeman  or  employee  knew  of  his  being  between  the 
ears. 

Bailroads— Injuries  to  Person  Between  Cars— Misleading  Instructions. 

3.  Where  plaintiff  was  injured  between  freight-ears  by  first  move- 
ment of  starting  train,  an  instruction  that  if  employees  in  charge  of 
the  freight  "or"  engaged  in  assisting  in  directing  its  movement  knew 
of  his  peril,  to  find  for  plaintiff  was  misleading,  because  of  the  word 
"or,"  as  the  jury  might  have  applied  the  doctrine  of  discovered  peril 
if  any  trainman  knew  of  plaintiff's  position. 

[As  to  passing  over,  under  or  between  cars  obstructing  cross- 
ing as  negligence,  see  note  in  Ann.  Oas.  1912B,  687.] 

Trial — ^Instructions — Coring  Error. 

4.  Where  an  instruction  which  would  have  permitted  recovery  for 
discovered  peril  for  injuries  incurred  by  the  first  movement  of  a  train 
in  starting  if  any  of  the  trainmen  knew  of  his  peril  was  repeated 
twice,  and  several  other  instructions  required  unqualifiedly  that  re- 
covery be  had  if  defendant  had  knowledge  of  his  peril,  such  instruction 
was  not  cured  by  a  proper  instruction  in  the  charge,  especially  where 
the  evidence  would  warrant  a  finding  that  an  employee  not  starting 
or  signaling  the  train  to  start  was  the  only  one  knowing  of  plaintiff's 
peril. 

Appeal  and  Error— Matters  BeTlewable— Instmctlons — ^Exceptions. 

5.  A  general  exception  is  sufficient  to  reserve  a  contention  that 
an  instruction  is  misleading  as  applied  to  the  facts  proved  by  the 
evidence. 

Appeal  and  Error — Curing  of  Error— Evidence — ^BlU  of  Exceptions. 

6.  Where  bill  of  exceptions  does  not  contain  all  the  evidence,  but 
"is  certified  to  contain  *  *  evidence  necessary  for  the  presentation 
of  the  exceptions/'  and  it  affirmatively  appears  that  there  is  error, 
the  presumption  is  that  the  error  was  not  cured,  and  was  harmfuL 

From  Clatsop:  James  A.  Eakin,  Judge. 

Action  by  Charles  Franklin  Provo  against  the  Spo- 
kane, Portland  &  Seattle  Eailway  Company,  a  cor- 
poration, to  recover  damages  for  a  personal  injury. 
From  a  verdict  and  the  consequent  judgment  in  favor 
of  plaintiff,  defendant  appealed.  Beversed  and  new 
trial  ordered. 

Department    2.    Statement  by  Me.    Justice   Mc- 
Camant. 

This  is  an  action  brought  to  recover  damages  for  a 
personal  injury  sustained  by  plaintiff  August  26, 1916. 
On  the  day  in  question  plaintiff  was  on  the  dock  of  the 
Great  Northern  Pacific  Steamship  Company  at  Flavel. 
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He  desired  to  take  one  of  the  defendant's  trains  bound 
for  Astoria.  A  freight  train  consisting  of  twenty-six 
ears  was  on  one  of  the  defendant's  tracks  between  the 
dock  and  the  track  on  which  the  passenger  train  was 
approaching.  Plaintiff  alleged  and  testified  that  one 
of  the  brakemen  in  charge  of  the  freight  train  in- 
structed him  to  cross  between  two  freight-cars;  that 
while  plaintiff  was  so  crossing,  the  defendant  with  full 
knowledge  of  plaintiff's  perilous  situation  started  the 
freight  train,  causing  the  injuries  of  which  plaintiff 
complains.  The  defendant's  witnesses  denied  that 
any  invitation  was  given  plaintiff  or  that  they  had  any 
knowledge  of  his  whereabouts  when  the  train  started. 
The  defendant  set  up  contributory  negligence  as  an 
aflSrmative  defense.  The  jury  found  for  plaintiff  and 
defendant  appeals  from  a  judgment  entered  on  this 
verdict.  Reversed.    New  Tbial  Obdebed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  A.  Hart  and  Messrs.  Carey  &  Kerr,  with 
an  oral  argument  by  Mr.  Hart. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Norhlad  d  Hesse^  with  an  oral  argument  by 
Mr.  Frank  C.  Hesse. 

Me.  Justice  MoCamant  delivered  the  opinion  of  the 
court. 

1.  Defendant  assigns  error  on  the  giving  of  the  fol- 
lowing instruction: 

''That,  if  you  find  from  the  evidence  in  this  case 
that  plaintiff  was  guilty  of  negligence  in  crawling  or 
climbing  or  attempting  to  crawl  or  climb  through  the 
defendant's  said  freight  train  and  between  two  box- 
cars thereof  and  in  assuming  and  placing  himself  in 
the  position  as  he  did,  but  that  his  negligence  had  come 
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to  an  end,  nevertheless,  if  you  further  find  from  the 
evidence  in  this  case  that  the  defendant  or  its  officers, 
agents,  servants  or  employees,  in  charge  of  said 
freight  train  or  engaged  in,  assisting  in,  and  directing 
the  moving  and  switching  thereof,  actually  knew  of 
plaintiff  ^s  said  presence  between  said  two  box-cars  or 
had  actual  notice  and  knowledge  of  his  apparent  peri- 
lous position  which  he  had  assumed  or  in  which  he  had 
placed  himself,  and  if  you  further  find  from  the  evi- 
dence in  this  case  that  the  defendant  had  ample  time 
and  opportunity  to  avoid  injuring  this  plaintiff  by 
either  giving  notice  or  warning  him  that  said  train 
was  about  to  be  moved,  backed  or  set  in  motion,  or 
by  having  said  train  remain  in  a  stationary  position 
until  plaintiff  had  extracted  himself  from  between  said 
cars  and  from  his  said  perilous  position,  then,  I  charge 
you  it  was  defendant's  duty  to  exercise  a  reasonable 
amount  of  care  towards  this  plaintiff  and  to  make  use 
of  all  reasonable  means  to  prevent  injuring  this  plain- 
tiff.'* 

It  is  argued  that  the  evidence  lays  no  foundation 
for  the  doctrine  of  discovered  peril  and  that  it  was 
error  to  submit  the  question  to  the  jury.  Plaintiff 
testified  that  the  brakeman  who  had  invited  him  to 
cross  the  freight  train  was  looking  right  down  at  him 
when  the  invitation  was  given;  that  plaintiff  started 
through  and  as  he  stepped  on  the  coupling  the  train 
backed  up  and  caught  his  foot.  It  is  inferable  from 
the  testimony  that  the  invitation  was  acted  on  without 
delay ;  plaintiff  testified  that  the  brakeman  told  him  to 
hurry.  The  jury  was  entitled  to  find  from  this  evi- 
dence that  the  brakeman  saw  plaintiff  as  he  stepped 
between  the  cars :  Lowden  v.  Pennsylvania  Co.,  41  Ind. 
App.  614  (82  N.  E.  941) ;  Chicago  d  E.  L  Ry.  Co.  v. 
Hedges,  118  Ind.  5  (20  N.  E.  530,  533) ;  Henderson  v. 
St.  Paul  etc.  R.  Co.,  52  Minn.  479  (55  N.  W.  53,  54) ; 
Irvin  V.  Gulf  etc.  Ry.  Co.  (Tex.  Civ.  App.),  42  S.  W. 


Feb.  1918.]     Provo  v.  Spokane,  P.  &  S.  Ry.  Co.  471 

661,  664.  The  testimony  of  the  defendant  established 
that  R.  R.  Hinds  was  the  only  brakeman  on  that  part 
of  the  train  which  plaintiff  endeavored  to  cross.  The 
engineer  testified  that  the  train  was  started  on  a 
signal  given  him  by  Hinds.  The  foregoing  evidence 
was  snflBcient  to  take  the  case  to  the  jury  on  the  ques- 
tion of  whether  the  defendant  could  have  avoided  the 
injury  by  the  exercise  of  due  care  after  it  became 
aware  of  the  perilous  position  of  plaintiff:  Smith  v. 
Southern  Pacific  Co.,  58  Or.  22,  36  (113  Pac.  41,  Ann. 
Cas.  1913 A,  434) ;  Plinhiewisch  v.  Portland  Ry.,  L.  <& 
P.  Co.,  58  Or.  499,  503  (115  Pac.  151) ;  Richardson  v. 
Portla/nd  Ry.,  L.  S  P.  Co.,  70  Or.  330,  336  (141  Pac. 
749) ;  Twitchell  v.  Thompson,  78  Or.  285,  290,  291  (153 

Pac.  45). 

2.  It  is  the  teaching  of  the  cases  last  cited  that  the 

doctrine  of  discovered  peril  is  applicable  only  where  de- 
fendant has  actual  knowledge  of  plaintiff's  perilous 
position.  Applying  this  principle  to  the  f&cts  of  the  in- 
stant case,  plaintiff  is  not  entitled  to  recover  on  this 
ground  without  showing  that  the  engineer  or  fireman 
who  started  the  train,  or  the  conductor  or  brakeman 
who  gave  the  signal  to  start,  was  advised  of  the  posi- 
tion of  plaintiff  at  the  time  when  the  signal  was  given 
or  when  the  train  started:  Andrews  v.  Central  Rail- 
road d  Banking  Co.,  86  Ga.  192  (12  S.  E.  213,  10 
L.  R.  A.  58).  The  defendant  has  many  agents  and 
employees.  It  would  be  manifestly  unjust  to  charge  it 
with  the  duties  arising  under  the  doctrine  of  discov- 
ered peril  because  some  agent  or  employee  of  the  de- 
fendant knew  of  plaintiff's  position  between  the  cars, 
unless  such  agent  or  employee  participated  in  the 
movement  of  the  train  which  caused  plaintiff's  injury. 
Plaintiff  testified  that  he  was  injured  on  the  first  move- 
ment of  the  train.    We  are  therefore  not  concerned  in 
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this  case  with  the  question  of  whether  the  train  could 
have  been  stopped  in  time  to  prevent  the  injury  of 
plaintiff,  after  his  presence  between  the  cars  became 
known  to  those  who  were  moving  the  train. 

The  general  rule  is  that  plaintiff's  contributory 
negligence  is  a  bar  to  his  right  of  recovery.  The  doc- 
trine we  are  discussing  is  an  exception  to  that  rule 
grounded  on  the  humane  principle  that  it  is  the  duty 
of  every  man  to  avoid  injuring  another  when  he  can 
do  so  by  the  exercise  of  due  care,  even  though  that 
other  has  been  at  fault  in  putting  himself  in  a  position 
of  peril.  In  this  jurisdiction  it  is  firmly  established 
that  this  principle  is  applicable  only  where  the  party 
in  control  of  the  instrument  which  caused  the  injury 
was  aware  of  plaintiff's  peril  at  a  time  when  it  was 
within  his  power  to  avert  the  injury. 

3.  The  instruction  quoted  above  is  not  to  be  harmon- 
ized with  the  foregoing  principles.  The  jury  was  per- 
mitted to  apply  the  doctrine  of  discovered  peril  if  it 
found  that  the  position  of  plaintiff  was  known  to 
agents  or  employees  of  the  defendant  other  than  those 
who  moved  the  train.  The  language  of  the  instruc- 
tion was  in  part: 

*'If  you  further  find  *  *  that  the  defendant  or  its 
oflBcers,  agents,  servants  or  employees  in  charge  of 
said  freight  train  or  engaged  in,  assisting  in  and  di- 
recting the  moving  and  switching  thereof,  actually 
knew  of  plaintiff's  said  presence  *  *  .'' 

The  use  of  the  disjunctive  *'or''  was  misleading  to 
the  jury.  The  instruction  required  the  jury  to  apply 
the  doctrine  of  discovered  peril,  and  so  to  exonerate 
the  plaintiff  from  the  blame  of  his  own  negligence,  if 
actual  knowledge  of  his  dangerous  situation  was 
brought  home,  not  merely  to  any  of  the  men  in  charge 
of  that  train,  but   also  to   any  other  of  defendant's 
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employees  whatever  his  station  or  duty  whose  knowl- 
edge was  imputable  to  the  company.  If  the  train  had 
not  moved  plaintiff  would  not  have  been  hurt.  The 
imminence  of  his  peril  was  due  to  the  position  he  had 
assumed  and  the  movement  of  the  train  while  he  was 
in  that  position.  The  instruction  directed  the  jury  to 
apply  the  doctrine  of  discovered  peril  if  any  train- 
man knew  of  the  position  of  plaintiff^  even  though 
such  trainman  did  not  know  that  the  train  was  to  move 
immediately  and  did  not  participate  in  moving  it. 
The  case  is  to  be  distinguished  from  those  numerous 
cases  wherein  the  train  was  in  motion  when  plaintiff 
assumed  a  position  of  danger.  In  these  latter  cases 
the  defendant  is  properly  chargeable  with  the  knowl- 
edge of  all  its  agents  who  have  power  to  stop  the 
train.  In  this  case  the  first  movement  of  the  train 
caused  the  injury.  There  was  ample  evidence  to  jus- 
tify the  jury  in  finding  plaintiff  guilty  of  contributory 
negligence.  In  order  that  plaintiff  could  ropover,  if 
he  were  found  to  have  contributed  to  his  own  injury,  it 
was  necessary  for  him  to  show  that  one  or  more  of 
the  particular  employees  who  moved  the  train  were 
aware  of  his  perilous  position  at  the  time  the  train 
moved. 

4.  It  is  true,  as  contended  by  plaintiff,  that  instruc- 
tions are  to  be  read  in  pari  materia  and  a  reversal 
will  not  be  ordered  if  the  instructions  as  a  whole  fairly 
submit  the  issue  to  the  jury,  even  though  the  language 
of  the  court  be  inaccurate  in  a  single  instruction: 
Wellma/n  v.  Oregon  Short  Line  etc.  Ry.  Co.,  21  Or. 
530,  539  (28  Pac.  625) ;  Matlock  v.  Wheeler,  29  Or.  64 
(40  Pac.  5,  43  Pac.  867) ;  Farmers'  Bank  v.  Woodell, 
38  Or.  294,  306  (61  Pac.  837,  65  Pac.  520) ;  State  v. 
Mizis,  48  Or.  165, 181  (85  Pac.  611,  86  Pac.  361) ;  State 
V.  Megorden,  49  Or.  259,  269  (88  Pac.  306,  14  Ann. 
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Cas.  130) ;  Blue  v.  Portland  By.,  L.  S  P.  Co.,  60  Or. 
122,  131-133  (117  Pac.  1094) ;  Thornton  v.  Portland 
By.,  L.  &  P.  Co.,  63  Or.  478,  486  (128  Pac.  850) ;  As- 
toria  Southern  B.  Co.  v.  Pacific  Surety  Co.,  68  Or.  569, 
586,  587  (137  Pac.  857). 

Testing  the  above  instruction  by  this  rule,  we  are 
unable  to  see  that  the  error  was  cured.  It  is  true  that 
the  court  instructed  the  jury  as  follows : 

'I If,  however,  the  men  in  charge  of  operating  the 
train  were  aware  of  the  fact  that  someone  was  climb- 
ing under  or  through  the  train  and  was  in  a  position 
to  receive  injury  if  the  train  was  started,  it  would  be 
the  duty  of  such  employees  to  see  that  such  person 
was  out  of  danger  before  starting  the  train. '  * 

This  was  correct  as  far  as  it  went.  But  the  court 
followed  it  with  the  instruction  above  quoted  and  the 
objectionable  part  of  the  instruction  was  repeated 
twice.  In  two  other  portions  of  the  charge  the  jury 
was  instructed  without  qualification  to  apply  the  doc- 
trine of  discovered  peril  if  the  defendant  knew  of  the 
dangerous  situation  of  plaintiff. 

The  evidence  strengthens  the  presumption  that  the 
jury  was  misled.  It  appears  that  Mr.  Kelly,  defend- 
ant's agent  at  Flavel,  was  on  a  freight-car  on  the  same 
part  of  the  train  as  Brakeman  Hinds.  Mr.  Hinds 
was  present  in  court  at  the  trial;  plaintiff  and  the 
witness  who  corroborated  his  testimony  were  unable 
to  identify  Hinds  as  the  man  who  gave  the  invitation. 
Kelly  was  not  called  as  a  witness,  but  Hinds  testified 
that  he  (Hinds)  had  no  knowledge  of  plaintiff's  pres- 
ence until  after  the  accident.  The  jury  may  have  be- 
lieved this  testimony  and  assumed  that  Kelly  was  the 
man  who  looked  at  plaintiff  when  he  went  between  the 
ears.  There  is  no  evidence  that  Kelly  participated 
in  the  movement  of  the  train,  yet  the  jury  was  in- 
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structed  to  treat  Kelly's  knowledge  as  equivalent  to 
that  of  the  defendant.  It  appeared  that  Kelly  had 
authority  to  direct  the  moving  and  switching  of  trains 
at  defendant's  Flavel  terminal. 

The  presumption  that  the  jury  was  misled  is 
strengthened  by  a  further  circumstance.  There  was 
evidence  that  R.  R.  Robinson,  defendant 's  section  fore- 
man, saw  plaintiff  between  the  cars.  The  court  in- 
structed the  jury  that  Robinson's  knowledge  would 
not  charge  the  defendant  with  knowledge.  No  such 
instruction  was  given  as  to  Kelly.  The  jury  may  well 
have  found  for  plaintiff  on  the  untenable  ground  that 
Kelly's  knowledge  was  knowledge  of  the  defendant 
within  the  doctrine  of  discovered  peril.  This  we  be- 
lieve to  be  error. 

5.  Plaintiff  contends  that  this  question  is  not  avail- 
able to  defendant  for  the  reason  that  its  exception  was  a 
general  one.  Plaintiff  cites  Kearney  v.  Snodgrass,  12 
Or.  311,  317  (7  Pac.  309).  This  case  is  distinguished 
by  Mr.  Justice  Bean  in  Nickum  v.  Gaston,  24  Or.  380, 
391  (33  Pac.  671,  35  Pac.  31).  It  is  there  held  that  a 
general  exception  is  suflBcient  to  reserve  a  contention 
that  the  instruction  is  erroneous  or  misleading  as  ap- 
plied to  the  facts  proved  by  the  evidence.  The  in- 
struction which  we  have  quoted  is  objectionable  on  this 
ground. 

6.  The  bill  of  exceptions  does  not  purport  to  contain 
all  of  the  evidence,  but  it  *'is  certified  to  contain  a  full 
and  correct  record  of  the  evidence  necessary  for  the 
presentation  of  the  exceptions"  noted  therein  and 
urged  in  this  court.  As  it  appears  affirmatively  that 
there  is  error,  the  presumption  is  that  the  error  was 
not  cured  and  was  harmful :  Du  Bois  v.  Perkins,  21  Or. 
189,  191  (27  Pac.  1044) ;  Nickum  v.  Gaston,  24  Or.  380, 
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392  (33  Pac.  671,  35  Pac.  31) ;  Lintner  v.  WUes,  70  Or. 
350,  358  (141  Pac.  871). 
The  judgment  is  reversed  and  a  new  trial  ordered. 

Bbheabinq  Denied. 
Bevebsed.    New  Tbial  Oedbbed. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bean  concur. 


Argued  February  8^  affirmed  February  26,  1918. 

ABCHAMBEAU  v.  EDMUNSON. 

(171  Pac.  186.) 

Trlal--8peclal  XnterTogatonefr— Defects. 

1.  Objections  to  the  form  of  special  interrogfatories  submitted  are 
waived  where,  prior  to  submission,  they  were  not  called  to  the  court's 
attention. 

Trial — Special  Xntanrogatorles — Objections. 

2.  A  special  interrogatonr  should  not  submit  to  the  jury  a  question 
callinff  for  a  conclusion  of  law,  and,  in  order  to  sanction  judgment,  a 
special  verdict  should  contain  statements  of  ultimate  facts. 

Deeds — ^Deliyery — Qnestion  of  Fact. 

3.  Where  there  is  any  controversy  upon  the  subject  the  delivery 
of  a  deed  or  instrument  of  such  nature  is  a  question  of  fact. 

Trial — Special  Interrogatories— Objections— -Waiver. 

4.  Where  the  court's  attention  was  not  called  to  any  defect  of 
form,  a  special  interrogatory  submitting  to  the  jury  the  question 
whether  a  contract  for  the  sale  of  land  was  delivered  is  not  open  to 
objection  on  the  ground  that  it  called  for  determination  of  the  ulti- 
mate fact  of  delivery  instead  of  the  evidentiary  facts  from  which 
that  fact  was  to  be  deduced. 

Evidence — ^Admissions — ^Admissions  In  Open  Court. 

5.  In  an  action  for  damages  for  breach  of  contract  to  convey  land, 
where  plaintiff's  counsel  in  open  court  stated  that  if  the  contract  was 
not  delivered  plaintiff  would  only  be  entitled  to  recover  sums  paid, 
such  statement  is  an  admission  binding  on  plaintiff,  and  a  verdict  for 
a  greater  sum  cannot  be  sustained  where  the  jury  found  that  the 
contract  had  not  been  delivered. 

[As  to  silence  of  attorney,  when  opposing  attorney  during  trial 
states  matters  of  fact  admitted  by  adverse  party,  as  admission 
of  bucIl  matters,  see  note  in  Ann.  Gas.  19ia£;  945.] 
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Tzlal— Special  Fftirtlngii    Conflicts, 

6.  Under  Section  155,  L.  O.  L.,  special  findings  by  the  jury  will, 
where  conflicting  with  the  general  verdict,  control. 

Appeal  and  Error— Review— Qoeetions  Presented. 

7.  While  under  Section  548,  L.  O.  L.,  an  order  setting  aside  judg- 
ment is  deemed  a  final  judgment  for  the  purpose  of  review,  yet  as 
there  is  no  determiriation  on  the  merits,  the  propriety  of  a  ruling  that 
counterclaims  and  defenses  interposed  .by  certain  of  the  defendants 
were  sufficient  cannot  be  reviewed. 

Trial— instmctiona—^'Execution  of  Writing.** 

8.  In  an  action  for  damages  for  breach  of  a  contract  to  convey 
land,  an  instruction  that  before  the  contract  could  be  binding  on 
defendants  there  must  be  an  execution  and  delivery,  and  if  there  was 
no  delivery  or  if  there  was  an  unauthorized  delivery  there  could  be 
no  recovery,  is,  under  section  777,  L.  O.  L.,  declaring  that  the  execu- 
tion of^  a  writing  is  the  subscribing  and  delivering,  erroneous;  there 
being  no  attempt  in  the  instructions  to  define  or  explain  what  in  law 
constitutes  the  delivery  of  a  writing. 

New  Trial — ^Authority  of  Court — ^Error  of  Law. 

9.  Under  Article  VII,  Section  3,  of  the  Constitution,  as  amended, 
declaring  that  in  actions  at  law  where  the  value  in  controversy  shall 
exceed  $20  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  jury  shall  be  otherwise  re-examined  in  any  court  unless  the 
court  can  affirmatively  say  there  is  no  evidence  to  support  the  verdict, 
the  trial  court  has  authority  on  its  own  motion  to  grant  a  new  trial 
on  account  of  errors  in  instructions  submitting  the  cause  to  the  jury, 
even  though  no  exception  was  taken. 

From  Lane :  Geobge  F.  Skipwoeth,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moobb. 

This  was  an  action  to  recover  damages  for  the 
alleged  breach  of  an  agreement.  The  complaint,  as 
far  as  deemed  material  herein,  substantially  charges 

that  on  September ,  1912,  a  written  contract  was 

subscribed  by  the  parties  whereby  the  defendants, 
in  consideration  of  the  payment  of  $150  an  acre, 
stipulated  to  sell  and  convey  to  the  plaintiff  a  sand 
and  gravel  bar  in  the  Willamette  Eiver  on  the  Blighton 
farm  in  Lane  County,  Oregon,  and  within  a  desig- 
nated time  they  would  procure  a  survey  of  the  land 
and  deposit  with  a  specified  bank  an  abstract  show- 
ing a  marketable  title  to  the  tract  and  a  deed  convey- 
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ing  it  to  the  plaintiff;  that  pursuant  to  the  terms  of 
the  agreement  he  took  possession  of  the  land,  made 
valuable  improvements  thereon,  and  paid  $400  on 
account  of  the  purchase  price;  that  the  written  con- 
tract was  subsequently  modified  so  that  plaintiff 
agreed  to  pay  $175  an  acre  for  the  premises;  that 
without  his  consent  the  defendants  sold  and  conveyed 
to  a  third  person  a  part  of  the  tract  which  they  had 
stipulated  to  grant  to  the  plaintiff,  to  his  damages,  etc. 

The  answer  denies  the  material  averments  of  the 
complaint  and  for  a  further  defense  so  far  as  con- 
sidered important,  alleges  in  effect  that  no  written 
agreement  had  ever  been  consummated  by  the  parties ; 
that  the  defendants  had  fully  performed  all  the  terms 
of  an  oral  agreement  to  sell  and  convey  the  land,  caus- 
ing the  premises  to  be  surveyed  and  tendered  a  deed 
therefor  to  the  plaintiff  from  whom  they  demanded 
the  remainder  of  the  consideration,  but  he  refused  to 
comply  therewith.  For  another  defense  and  by  way 
of  counterclaim  the  answer  charges  that  the  plaintiff 
hauled  away  from  the  bar  sand  and  gravel  of  a  speci- 
fied value,  and  upon  demand  for  the  payment  thereof 
he  refused  to  adjust  the  matter  to  the  defendants' 
damage. 

A  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer.  At  the  trial  of  the  cause  testimony 
was  received  on  the  part  of  the  defendants  tending  to 
show  that  a  writing  was  subscribed  by  them  and  left 
with  their  attorney  from  whom,  without  their  consent, 
an  agent  of  the  plaintiff  obtained  the  document  for 
the  represented  purpose  of  making  a  copy,  and  there- 
upon delivered  the  paper  to  his  principal  who  signed 
it.  When  all  the  testimony  had  been  received,  the 
Court  addressing  plaintiff's  counsel  inquired : 

'*If  the  jury  should  find  that  this  contract  was  never 
delivered  to  the  plaintiff,  then  do  you  concede  that 


Feb.  1918.]  Abchambeau  v.  Edmunson  479 


your  case  would  failf  The  counsel  replied:  '*No, 
sir,  I  do  not. ' ' 

The  Court :  ' '  Suppose  that  the  jury  should  find  that 
this  contract  was  never  consummated, — ^never  de- 
livered?'' Counsel:  *'Even  in  that  event,  we  would 
be  entitled  to  our  money  back  on  the  ground  that  the 
violation  of  the  contract  was  willful." 

The  Court:  **You  would  not  contend  that  you  would 
be  entitled  to  any  more  than  your  money  back?" 
Counsel:  **If  they  found  that  no  contract  was  de- 
livered, all  we  would  be  entitled  to  would  be  upon  the 
basis  of  a  rescission.    Our  money  back." 

The  Court  i  **That  is  one  of  the  special  questions 
that  I  am  going  to  submit  to  the  jury. ' ' 

Thereupon  written  interrogations,  without  objection 
or  exception,  were  propounded  by  the  court  to  the 
jury,  who  answered  them  as  follows : 

** Question  No.  1.  Was  the  written  contract,  'Ex- 
hibit A'  delivered  by  the  defendant  to  the  plaintiff? 
Answer.    No. 

**  Question  No.  2.  Did  the  defendants  offer  to  con- 
vey to  the  plaintiff  all  the  land  which  they  agreed  to 
convey?    Answer.    No. 

* '  Question  No.  3.  How  much,  if  any,  is  the  plaintiff 
entitled  to  as  general  damages?    Answer:  $1,600. 

*  *  Question  No.  4.  How  much,  if  any,  are  the  defend- 
ants entitled  to  recover  on  account  of  sand  and  gravel 
removed  from  the  premises?    Answer.    Nothing." 

A  general  verdict  was  also  returned  in  plaintiff's 
favor  for  $1,600  and  a  judgment  was  entered  therefor. 
The  defendants'  counsel  then  moved  to  set  aside  such 
determination  and  for  a  judgment  in  favor  of  their 
clients  on  the  ground  that  the  general  verdict  was  in- 
consistent with  the  special  findings,  which  motion  was 
granted.  Thereupon  the  court,  upon  its  own  motion, 
deeming  that  its  charge  to  the  jury,  which  was  not 
challenged  in  any  manner,  was  not  sufficiently  specific 
in  respect  to  the  alleged  delivery  of  the  written  con- 
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tract,  set  aside  the  latter  judgment  and  granted  a 
new  trial,  from  which  order  the  defendants  appealed. 
Thereafter  the  plaintiff  also  took  a  cross-appeal  from 
the  order  sotting  aside  the  first  judgment. 

APFIBBfED. 

For  appellants  there  was  a  hrief  over  the  names  of 
Mr.  Charles  A.  Hardy  and  Messrs.  Williams  d  Bean, 
with  oral  arguments  by  Mr.  Hardy  and  Mr.  John  M. 
Williams. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Fred  E.  Smith,  Mr.  C.  M.  Kissinger,  Mr.  J.  H. 
Bower  and  Mr.  W.  O.  Martin,  with  oral  arguments  by 
Mr.  Smith  and  Mr.  Kissinger. 

Mb.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

1.  Considering  these  appeals  in  reverse  order,  it  is 
contended  by  plaintiff  ^s  counsel  that  an  error  was 
committed  in  submitting  to  the  jury  the  first  inter- 
rogatory which  it  is  asserted  involved  an  issue  of 
law  that  should  have  been  determined  by  the  court, 
and  that  though  the  written  contract  may  not  have 
been  actually  delivered,  the  inquiry  took  from  the  jury 
a  consideration  of  the  question  as  to  whether  or  not 
the  alleged  agreement  was  acted  upon  by  the  parties 
and  thereby  ratified  so  as  to  become  a  binding  obliga- 
tion, and  for  these  reasons  the  first  judgment  was  im- 
properly set  aside.  A  text-writer,  referring  to  such 
interrogatories  remarks : 

**If  the  questions  asked  are  defective,  the  court's 
attention  should  be  called  to  the  fact  before  they  are 
submitted,  otherwise  they  will  not  be  closely  criticised 
on  appeal.  But  if  questions  are  omitted  which  a  party 
thinks  should  be  submitted,  he  cannot  raise  the  ques- 
tion by  objecting  to  the  submission  of  the  draft.    His 
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remedy  is  by  submitting  an  additional  draft  contain- 
ing the  facts  on  which  he  desires  findings":  Clement- 
son,  Special  Verdicts,  p.  69.  This  author  further  ob- 
serves: ''Objections  to  form  must  be  made  at  the  time 
of  submission,  otherwise  it  will  be  presumed  that  there 
was  assent  to  the  submission  of  questions  as  drawn  by 
the  court *':  Id.  193. 

As  no  objections  to  the  interrogatories  submitted 
were  interposed,  nor  additional  drafts  suggested,  so  as 
to  call  to  the  court's  attention  the  facts  now  urged  in 
respect  to  a  possible  ratification  of  the  terms  of  the 
alleged  contract,  all  questions  relating  to  that  subject 
were  thereby  waived. 

2-4.  In  support  of  the  assertion  that  the  first  inter- 
rogatory involved  a  question  of  law,  reliance  is  had 
upon  the  case  of  White  v.  White,  34  Or.  141,  158  (50 
Pac  801,  55  Pac.  645),  where  over  objection,  an  issue 
was  submitted  requiring  a  special  verdict  as  to  the  de- 
livery of  a  deed,  and  it  was  held  that  the  investigation 
demanded,  properly  related  to  a  probative  fact  upon 
which  the  rights  of  the  parties  depended  and  was  de- 
terminative of  the  case,  and  that  the  interrogatory  did 
not  refer  to  mere  evidentiary  facts,  which  might  afford 
only  prima  facie  proof  of  some  other  fact.  In  that  case 
the  inquiry  submitted,  omitting  names,  was  in  effect: 
Did  the  deceased  in  his  lifetime  voluntarily  place  the 
deed  in  question  in  possession  and  control  of  the  de- 
fendant, the  grantee  named  in  the  sealed  instrument? 
An  objection  was  interposed  to  the  question  on  the 
ground  that  it  was  inconclusive,  immaterial  and  mis- 
leading. The  jury  answered  the  inquiry  in  the  affirm- 
ative. 

When  there  is  any  controversy  upon  the  subject,  the 
delivery  of  a  deed  is  always  a  question  of  fact:  2 
Jones,  Real  Prop.,  §  1220.  In  Flint  v.  Phipps,  16  Or. 
437,  439  (19  Pac.  543),  Mr.  Justice  Strahan  in  speak- 
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ing  of  a  deed  remarks:  **The  question  of  delivery  is 
purely  a  question  of  fact.'^  In  State  v.  Leonard,  73 
Or.  451,  483  (144  Pac.  113,  681),  Mr.  Justice  Bamsby 
in  referring  to  this  subject  observes : 

**The  question  of  delivery  is  always  a  question  of 
fact  for  the  jury  where  there  is  any  conflict  in  the  evi- 
dence in  relation  thereto." 

A  text- writer,  discussing  this  matter,  says : 

* '  Some  courts  have  stated  broadly  that  delivery  is  a 
question  of  fact.  Taken  literally,  however,  this  decla- 
ration is,  perhaps,  too  sweeping,  as  ignoring  the  occa- 
sional instances  in  which  the  undisputed  facts  estab- 
lish delivery  as  a  matter  of  law.  And  strictly  speaking 
the  question  is  rather  one  of  mixed  law  and  fact, 
for  from  the  detail  of  facts  established  the  legal  con- 
clusion must  be  drawn,  though,  since  the  jury  usually 
must  find  a  delivery  or  not,  or  else  the  circumstances 
from  which  the  court  may  draw  its  conclusions,  the 
question  may  properly  be  denominated,  as  has  been 
done  in  a  number  of  cases,  largely  one  of  fact,  being  so 
much  so,  indeed,  that  the  decision  of  the  lower  court 
is  conclusive  unless  the  specific  facts  found  conclu- 
sively establish  the  contrary'*:  8  R.  C.  L.  976. 

The  rule  established  sustains  the  statement  that  an 
interrogatory  should  not  be  submitted  to  the  jury 
which  calls  for  a  conclusion  of  law  (38  Cyc.  1912, 
1917),  and  in  order  to  sanction  a  judgment  rendered 
thereon,  special  verdicts  must  contain  statements  of 
ultimate  facts:  Id.  1921.  As  no  objection  was  inter- 
posed to  the  form  of  the  inquiry,  an  answer  to  which 
required  a  consideration  and  determination  on  the 
part  of  the  jury  of  the  ultimate  fact  relating  to  the 
delivery  of  the  written  contract  and  not  the  mere  evi- 
dentiary facts  from  which  the  fact,  incapable  of  fur- 
ther analysis,  was  to  be  deduced,  no  error  was  com- 
mitted in  the  respect  alleged. 
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5.  It  is  insisted  by  plaintiff's  counsel  that  the  second 
interrogatory  assumes  that  the  defendants  agreed  to 
convey  the  land  to  the  plaintiff,  and  that  this  inquiry 
is  so  inconsistent  with  the  first,  that  an  error  was  com- 
mitted in  setting  aside  the  original  judgment.  From 
the  colloquy  between  the  court  and  plaintiff's  counsel, 
as  hereinbefore  set  forth,  the  issue  seems  to  have  been 
narrowed  to  a  consideration  of  the  question  as  to 
whether  or  not  the  defendants  delivered  to  hi&  client 
the  written  contract,  and  if  no  surrender  thereof  had 
been  made  then  the  plaintiff's  recovery  was  limited 
to  $400,  the  amount  paid  on  account  of  the  alleged  pur- 
chase, from  an  acceptance  of  which  sum  an  oral  agree- 
ment to  sell  and  convey  the  land  might  reasonably  be 
inferred,  and  this  being  so,  a  breach  thereof  required 
a  return  of  the  money  thus  received.  This  is  the  con- 
struction which  the  trial  court  seems  to  have  given  to 
the  second  interrogatory,  the  language  of  which  is  not 
inconsistent  with  the  first. 

It  is  argued  by  plaintiff's  counsel  that  the  jury  un- 
mistakably intended  to  award  his  client  a  recovery  of 
$1,600,  and  hence  the  judgment  originally  rendered 
therefor  was  erroneously  set  aside.  The  answers  to 
the  first  and  third  interrogatories  are  inconsistent 
when  viewed  in  the  light  of  the  questions  propounded 
by  the  court  to  plaintiff's  counsel  and  his  replies 
thereto.  Since  he  thus  solemnly  asserted  in  open 
court  that  only  $400  could  legally  be  recovered,  in  case 
the  jury  should  find  the  written  contract  was  never 
delivered,  that  declaration  should  be  binding. 

6.  When  special  findings  made  by  the  jury  are  incon- 
sistent with  the  general  verdict,  the  findings  are  con- 
trolling :  Section  155,  L.  0.  L. ;  Rolfes  v.  Russel,  5  Or. 
400;  Loewenberg  v.  Rosenthal,  18  Or.  178  (22  Pac. 
601);  Leavitt  v.  Shook,  47  Or.  239  (83  Pac.  391); 
Palmer  v.  Portland  Ry.,  L.  <&  P.  Co.,  62  Or.  539  (125 
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Pac.  840) ;  Parker  v.  C.  A.  Smith  Lumber  d  Mfg.  Co., 
70  Or.  41  (138  Pac.  1061) ;  Herrlin  v.  Broiim  &  Mc- 
Cabe,  71  Or.  470  (142  Pac.  772).  In  consequence  of 
the  inconsistency  in  the  answers  to  the  interrogatories 
mentioned,  the  judgment  based  upon  the  general  ver- 
dict was  properly  set  aside,  instead  of  disregarding 
the  answer  to  the  first  question  returned  by  the  jury 
and  rendering  judgment  on  the  general  verdict. 

7.  Exceptions  were  taken  by  plaintiff's  counsel  to  the 
court 's  ruling  that  a  counterclaim,  interposed  as  a  de- 
fense to  the  maintenance  of  the  action,  was  sufficient 
and  in  sustaining  the  contention  of  the  defendants, 
H.  L.  Edmunson,  Millie  Blighton  and  R.  A.  Maltzan 
that  each  signed  the  writing  intended  as  a  contract  in 
order  to  release  an  inchoate  right  of  curtesy  or  of 
dower  in  and  to  the  premises  described  in  the  com- 
plaint, and  that  neither  of  them  was  liable  for  a  breach 
of  the  agreement.  It  will  be  remembered  that  the 
cross-appeal  was  taken  from  the  order  setting  aside 
the  first  judgment.  Such  direction  of  a  court  is 
deemed  to  be  a  judgment  or  decree  for  the  purpose  of 
being  reviewed :  Section  548,  L.  0.  L.  The  only  ques- 
tion presented  by  an  appeal  from  an  order  setting 
aside  a  judgment  is  the  action  of  the  court  in  that  re- 
spect, and  as  no  final  determination  upon  the  merits 
of  the  cause  then  remains,  any  other  ruling  in  rela- 
tion to  the  issues  must  necessarily  be  held  in  abey- 
ance until  a  judgment  thereon  has  been  regularly  ren- 
dered. The  alleged  assignments  of  error  in  these 
particulars  will,  therefore,  not  be  considered. 

8,9.  The  defendants'  counsel  contend  that  since  no 
objections  were  made  or  exceptions  taken  to  any  part 
of  the  charge  to  the  jury,  the  court  erred  in  setting 
aside  the  judgment  ultimately  rendered  in  favor  of 
their  clients  and  in  granting  a  new  trial.  It  will  be 
remembered  that  the  trial  court,  deeming  its  unchal- 
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lenged  instructions  in  respect  to  an  alleged  delivery  of 
the  written  contract  were  insufficient  properly  to  enable 
the  jury  to  understand  the  rules  of  law  governing  the 
surrender  of  the  possession  of  a  writing,  set  aside  the 
second  judgment  and  granted  a  new  trial  upon  its  own 
initiative.  The  jury  were  charged  inter  alia  as  fol- 
lows: 

*' Before  this  written  contract  can  be  binding  upon 
the  defendants,  there  must  be  an  execution  and  de- 
livery of  the  contract.  If  you  find  there  was  not  a 
delivery  of  the  contract,  or  if  you  find  it  was  an  unau- 
thorized delivery  of  the  contract,  then  I  instruct  you 
that  the  plaintiff  would  not  be  entitled  to  recover,  and 
it  would  be  your  duty  to  return  into  court  a  verdict  for 
the  defendants. '^ 

From  the  language  thus  employed  it  will  be  seen  that 
a  distinction  was  made  between  the  terms  **  execution ' ' 
and  ** delivery,"  while  our  statute  declares, 

'^The  execution  of  a  writing  is  the  subscribing  and 
delivering  it,  with  or  without  affixing  a  seal" :  Section 
777,  L.  0.  L. 

The  execution  of  a  document  therefore  necessarily 
includes  its  delivery.  The  instructions  do  not  attempt 
to  define  or  explain  in  any  manner  what  in  law  con- 
stitutes the  delivery  of  a  writing,  which  surrender  of 
possession  has  been  held  to  mean  any  act,  word  or  con- 
duct from  which  may  reasonably  be  inferred  an  ex- 
press or  implied  assent  on  the  part  of  one  party  to 
the  document  that  it  should  irrevocably  pass  beyond 
his  control,  and  then  or  subsequently  to  be  ultimately 
possessed  by  the  other  party  to  the  instrument :  Fain 
v.  Smith,  14  Or.  82  (12  Pac.  365,  58  Am.  Rep.  281) ; 
Shirley  v.  Burch,  16  Or.  83  (18  Pac.  351,  8  Am.  St.  Rep. 
273) ;  Allen  v.  Ayer,  26  Or.  589  (39  Pac.  1) ;  Hoffmire 
V.  Martin,  29  Or.  240  (45  Pac.  754) ;  Tyler  v.  Cate,  29 
Or.  515  (45  Pac.  800) ;  Payne  v.  Hallgarth,  33  Or.  430 
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(54  Pac.  162) ;  Swank  v.  Swank,  37  Or.  439  (61  Pac. 
846) ;  Pierson  v.  Fisher,  48  Or.  223  (85  Pac.  621) ; 
Burns  v.  Kennedy,  49  Or.  588  (90  Pac.  1102) ;  Reeder 
V.  Reeder,  50  Or.  204  (91  Pac.  1075) ;  Foote  v.  Lichty, 
60  Or.  542  (120  Pac.  398) ;  Thrush  v.  Thrush,  63  Or. 
143  (125  Pac.  267,  126  Pac.  994). 

The  rule  formerly  obtained  in  Oregon  that  the 
granting  or  denial  of  a  motion  for  a  new  trial  was  a 
matter  resting  within  the  discretion  of  the  trial  court, 
whose  action  upon  the  application  would  not  be  dis- 
turbed upon  appeal,  except  in  case  of  a  manifest  abuse 
of  what  should  have  been  an  exercise  of  sound  judg- 
ment. Article  VII,  Section  3,  of  the  organic  law  of 
this  state,  as  amended,  declares : 

*'In  actions  at  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved,  and  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  court  of  this  state, 
unless  the  court  can  affirmatively  say  there  is  no  evi- 
dence to  support  the  verdict '^  Gen.  Laws  Or.  1911, 
p.  7. 

Since  that  amendment  became  operative  it  has  been 
held  that  the  granting  of  a  new  trial  was  not  a  matter 
of  discretion;  that  an  order  for  the  rehearing  of  a 
cause  could  not  be  sanctioned  except  when  the  court 
had  committed  some  error,  which  if  properly  excepted 
to  or  seasonably  called  to  the  attention  of  the  court 
and  the  motion  denied,  would  have  been  sufficient 
cause  for  a  reversal  of  the  judgment  if  it  had  been 
brought  up  for  review;  and  that  under  such  circum- 
stances the  trial  court  upon  motion  or  sua  sponte  pos- 
sessed adequate  power  and  was  authorized  within  the 
prescribed  time,  to  correct  the  error  which  it  had  com- 
mitted by  granting  a  new  trial :  De  Vail  v.  De  Vail,  60 
Or.  493  (118  Pac.  843,  120  Pac.  13,  Ann.  Gas.  1914A, 
409,  40  L.  E.  A.  (N.  S.)  291) ;  Taylor  v.  Taylor,  61  Or. 
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257  (121  Pac.  431,  964) ;  Sullivcm  v.  Wakefield,  65  Or. 
528  (133  Pac.  641) ;  Smith  d  Bros.  Typewriter  Co.  v. 
McGeorge,  72  Or.  523  (143  Pac.  905) ;  Rudolph  v.  Port- 
land  Ry.,  L.  &  P.  Co.,  72  Or.  560  (144  Pac.  93) ;  Fred- 
erick &  Nelson  v.  Bard,  74  Or.  457  (145  Pac.  669) ; 
McGinnis  v.  Studehaker  Corp.,  75  Or.  519  (146  Pac. 
825,  147  Pac.  525,  Ann.  Gas.  1917B,  1190,  L.  E.  A. 
1916B,  868) ;  Delovage  v.  Old  Oregon  Creamery  Co., 
76  Or.  430  (147  Pac.  392,  149  Pac.  317) ;  PiUlen  v. 
Eugene,  77  Or.  320  (146  Pac.  822,  147  Pac.  768,  1191, 
151  Pac.  474) ;  Brewster  v.  Springer,  79  Or.  88  (154 
Pac.  418) ;  Wakefield  v.  Supple,  82  Or.  595  (160  Pac. 
376) ;  Speer  v.  Smith,  83  Or.  571  (163  Pac.  979). 

The  rule  thus  established  ought  in  our  opinion  to  be 
enlarged  so  that,  when  by  reason  of  some  misapplica- 
tion of  the  principles  of  law  to  which  no  exception  has 
been  taken,  or  in  consequence  of  some  inadvertence 
to  which  attention  has  not  been  called,  if  the  court  is 
satisfied  that  a  party  has  not  had  his  cause  properly 
presented,  justice  which  should  be  dispensed  in  all 
eases  sanctions  the  setting  aside  of  a  judgment  ren- 
dered upon  a  verdict  and  the  granting  of  a  new  trial, 
when  such  action  of  the  lower  court  does  not  violate 
Article  VTI,  Section  3,  of  the  Constitution  of  Oregon 
respecting  the  quantum  of  evidence. 

In  this  instance,  the  action  of  the  court  in  granting 
a  new  trial  in  consequence  of  its  failure  properly  to 
instruct  the  jury  in  relation  to  the  delivery  of  the 
alleged  written  contract,  brings  this  case  within  the 
rule  last  announced,  and  this  being  so  the  orders 
appealed  from  are  affirmed.  Affibmed. 

McBbide^  C.  J.,  McCamant  and  Benson,  JJ.,  concur. 
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Argued  November  10,  reversed  and  remanded  with  directions  Novem- 
ber 27,  1917,  rehearing  denied  Februarj  26,  1918. 

GREAT  WESTERN  LAND  CO.  v.  WAITED 

(168  Pa*.  927;  171  Pac.  193.) 

Evidence — ^Employment  of  Broker — Secondary  Bvldenc« — Statute. 

1.  The  provision  as  to  secondary  evidence  in  Section  808,  L.  O.  L., 
excluding  all  evidence  of  an  agreement  employing  a  broker  to  sell 
real  estate,  other  than  the  writing  or  secondary  evidence  of  its  con- 
tents, refers  to  cases  where  the  writing  is  lost  or  is  in  the  possession 
of  the  adverse  party,  who  refuses  to  produce  it  on  proper  notice. 

[As  to  supplementing  brokerage  contract  by  proof  of  collateral 
oral  agreement,  see  note  in  Ann.  Cas.  1914A,  458.] 

Brokers — Contract  of  Employment — Statute  of  Frands. 

2.  Letter  from  defendant,  in  reply  to  some  letter,  stating  that  if 
plaintiff  has  a  customer  for  defendant's  land,  he  will  make  a  price  of 
$15  an  acre  net  to  defendant,  reply  from  plaintiff,  stating  it  will 
endeavor  to  make  as  much  profit  as  possible,  and  will  expect  defend- 
ant to  protect  it  in  the  matter  of  difference  between  net  price  and 
the  quotation  to  be  made  to  purchaser,  and  letters  from  defendant 
agreeing  to  protect  plaintiff  in  such  matter,  are  insufficient  as  a  con- 
tract of  employment  of  broker  to  sell  real  estate,  within  Section  808, 
L.  O.  L.,  declaring  such  a  contract  void,  unless  there  be  a  written 
memorandum  thereof,  subscribed  by  the  parties,  expressing  the  con- 
sideration, and  excluding  all  eviden<ie  of  the  agreement  other  than 
the  writing  or  secondary  evidence  of  its  contents;  there  being  no 
words  of  employment,  and  it  being  necessary  that  the  papers  estab- 
lish the  hiring  and  the  consideration  for  it. 

Brokers — Contract  of  Employment — Statute  of  Frands. 

3.  Correspondence  held  not  to  show  a  contract  of  employment  of 
plaintiff  by  defendant  as  his  broker  to  sell  land,  within  Section  808, 
L.  O.  L.,  requiring  a  written  memorandum  of  such  contract,  expressing 
the  consideration. 

From  Multnomah :  Robert  Ot.  Morbow,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Burnett, 

After  stating  its  corporate  existence  and  the  defend- 
ant's ownership  of  certain  lands  in  Douglas  County, 
the  plaintiff  alleges : 


*On  necessity  that  authority  of  agent  to  purchase  or  sell  real  prop- 
erty be  in  writing  to  enable  him  to  recover  compensation  for  his 
services,  see  notes  in  44  K  B.  A.  601,  and  9  L.  K.  A.  (N.  S.)  933. 

Beportek. 
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*  *  That  prior  to  the  said  24th  day  of  February,  1914, 
the  defendant  hired  plaintiff  as  his  real  estate  broker 
and  agent  to  find  and  cause  to  be  found  for  him  a  pur- 
chaser for  said  tract  of  land,  and  then  and  there  agreed 
and  contracted  with  plaintiff  to  pay  to  it,  when  it 
should  find  or  cause  to  be  found  such  purchaser  for 
said  land,  a  commission  and  compensation  of  $1.50 
(One  and  fifty  one-hundredths  Dollars)  per  acre, 
amounting  in  all  to  Five  Thousand  Three  Hundred 
Thirteen  ($5313.00)  Dollars/' 

The  remainder  of  the  pleading  is  to  the  effect  that 
the  plaintiff  found  a  purchaser  to  whom  the  defendant 
sold  the  land,  and  that  he  has  not  paid  the  commission 
mentioned,  nor  any  part  thereof. 

The  answer  traversed  the  whole  complaint  except 
the  part  relating  to  the  defendant's  title  to  the  land 
and  the  artificial  entity  of  the  plaintiff.  From  a  judg- 
ment adverse  to  him  as  the  result  of  a  trial  before  the 
court,  without  a  jury,  the  defendant  appeals. 

Eeversed  With  Directions. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  K.  Kollock. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Littlefield  d  Maguire  and  Mr.  Clarence  L. 
Reames,  with  oral  arguments  by  Mr.  Robert  F.  Ma- 
guire and  Mr.  Reames. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  chief  thing  to  be  determined  is  whether  the 
papers  offered  by  the  plaintiff  as  proof  of  its  allega- 
tion of  its  hiring  as  a  real  estate  broker  by  the  defend- 
ant were  sufficient  within  the  statute  of  frauds  of  this 
state.    There  are  other  questions  urged  relating  to  the 
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admissibility  of  what  purported  to  be  carbon  copies 
of  certain  writings  without  having  given  notice  to  pro- 
duce the  originals ;  but  we  deem  it  unnecessary  to  con- 
sider more  than  the  principal  contention. 

According  to  the  findings,  the  plaintiflF  wrote  to  the 
defendant  November  25,  1913,  suggesting  that  it  was 
in  a  position  to  obtain  a  purchaser  for  the  realty  men- 
tioned and  desiring  to  know  what  commission  he  would 
pay  in  event  of  a  sale  and  upon  what  terms  he  wished 
to  dispose  of  the  property.  This  letter  was  not  an- 
swered and  subsequently  the  plaintiff  wrote  another 
communication,  the  contents  of  which  were  not  dis- 
closed as  it  was  not  produced.  The  bill  of  exceptions 
discloses  the  following  correspondence  between  the 
parties : 

'*  Portland,  Ore.,  December  18, 1913. 
*  *  Great  Western  Land  Co., 
*' Eugene,  Oregon. 
*' Gentlemen:  Your  favor  of  December  First  at  hand 
and,  in  answer  to  the  same,  beg  to  state  that,  if  you 
have  a  purchaser  for  my  Round  Prairie  tract  of  land, 
consisting  of  thirty-five  hundred  eighty-two    (3582) 
acres,  I  will  make  the  price  Fifteen  Dollars  ($15)  per 
acre  net  to  me.     This  is  a  bed  rock  price  and  will  onlyi ; 
be  offered  at  that  price  for  a  short  time.    If,  in  case 
you  have  an  interested  party,  I  will  give  you  a  reason- 
able time  in  which  to  close  the  deal,  but  would  not  care 
to  give  any  extended  option  at  this  time.    This  place 
sold  for  Fifty-four  Thousand   ($54000.00)   six  years 
ago,  and  since  that  time,  farm  lands  have  more  than 
doubled  in  value  in  our  county.    My  terms  would  be 
one  half  cash,  and  balance  on  three  or  five  years*  time, 
at  eight  per  cent.    These  terms  might  be  changed  a 
little  to  suit  purchaser,  but  any  amount  left  standing 
on  the  place  would  have  to  bear  eight  per  cent  interest. 

**Very  respectfully  yours, 

*'F.  B.  Watte, 

**Sutherlin,  Oregon/' 
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^^  December  20,  1913. 
'*F.  B.  Waite, 

^'Sutherlin,  Oregon. 
'*Dear  Sir:  Replying  to  your  favor  of  the  18th  inst 
and  thanking  you  for  your  kind  offer,  on  the  basis  of 
which  we  are  now  endeavoring  to  negotiate  a  deal  for 
your  property,  we  will  say  that  it  is  possible  that  our 
client  may  not  be  able  to  pay  one  half  cash  at  this  time, 
hut  we  believe  that  such  a  substantial  payment  will  be 
made  that  the  balances  would  be  amply  secured.  We 
are  co-operating  with  some  other  people  in  the  matter 
of  handling  this  deal  and  naturally  will  endeavor  to 
make  as  much  profit  out  of  the  transaction  as  possible, 
and  will  expect  you  to  protect  us  in  the  matter  of  dif- 
ference between  the  net  price  and  the  quotations  to  be 
made  to  the  purchaser;  we  understand  this  is  in  the 
neighborhood  of  $20.00  an  acre,  although  it  may  be  con- 
siderably less  beifore  the  deal  is  finally  consummated. 
We  feel  that  you  are  entitled  to  know  the  details  of  the 
transaction  and  shall  be  pleased  to  keep  you  informed 
as  to  our  progress  in  the  matter.  Again  thanking  you 
for  your  favor  and  trusting  that  we  may  be  able  to  be 
of  service  to  you,  we  beg  to  remain, 

**  Yours  respectfully, 

**  Great  Wbstbbn  Land  Co.,  Inc., 
*'By ,  President. 

In  addition  thereto  the  instrument  in  writing  here 
set  out  signed  by  the  defendant  was  identified  and  in- 
troduced : 

^'Sutherlin,  Oregon,  Jan.  6,  1914. 

**I  hereby  agree  to  protect  you,  the  Great  Western 
Land  Co.,  of  Eugene,  in  the  sale  of  3582  acres  Round 
Prairie  to  Reverend  Doering  or  associates.  The  price 
shall  be  not  less  than  $16.50  to  the  Rev.  Doering  and 
$15  net  to  me  subject  to  change  only  under  agreement 
to  you. 

^*F.  B.  Waitb.^' 

So  far  as  relates  to  the  present  contention,  Section 
808,  L.  0.  L.,  reads  thus : 
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*'In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent ;  evidence,  therefore,  of  the  agreement 
shall  not  be  received  other  than  the  writing  or  second- 
ary evidence  of  its  contents,  in  the  cases  prescribed  by 
law;  *  *  8.  An  agreement  entered  into  subsequent  to 
the  taking  effect  of  this  act,  authorizing  or  employing 
an  agent  or  broker  to  sell  or  purchase  real  estate  for 
compensation  or  commission. ' ' 

1, 2.  Remembering  that  the  law  says  no  evidence  ex- 
cept the  writing  shall  be  received  to  prove  the  agree- 
ment, the  task  before  us  is  to  determine  whether  the 
writings  in  question  comply  with  the  terms  of  the  en- 
actment. In  passing,  we  remark  that  the  exception  re- 
lating to  secondary  evidence  of  its  contents  naturally 
refers  to  cases  where  the  writing  is  lost  or  is  in  the 
possession  of  the  adverse  party  who  refuses  to  pro- 
duce it  upon  proper  notice.  The  letter  of  December 
18, 1913,  signed  by  the  defendant  and  addressed  to  the 
plaintiff,  contains  no  intimation  that  the  former  in- 
tended to  employ  the  latter.  It  merely  gives  terms 
upon  which  he  would  sell  to  the  client  of  the  plaintiff. 
Nothing  more  is  shown  by  that  communication  than 
that  the  defendant  was  negotiating  on  his  own  account 
with  the  plaintiff  as  the  representative  of  someone  else. 

The  crux  of  the  situation  is  in  the  effect  of  the  writ- 
ing of  January  6,  1914,  above  quoted.  Even  in  that 
there  is  no  language  whatever  that  can  be  construed 
as  a  hiring  of  the  plaintiff,  yet  this  is  the  very  thing 
which  the  pleading  put  in  issue  and  in  support  of  which 
proof  was  required.  Again,  although  the  defendant 
agrees  to  ** protect'^  the  plaintiff,  whatever  that  may 
mean,  there  is  no  consideration  expressed  in  the  docu- 
ment even  for  that  covenant.    There  may  be  a  mone- 
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taiy  consideration  or  a  promise  for  a  promise,  but 
neither  of  these  things  is  expressed  in  the  writing.  In 
other  words,  there  is  nothing  stated  in  the  instrument 
to  which  reference  may  be  had  as  inducing  Waite  to 
subscribe  the  instrument.  It  is  not  enough  that  the 
language  might  imply  a  consideration,  for  the  statute 
plainly  says  the  consideration  must  be  expressed.  It 
appears  by  the  bill  of  exceptions  that  despite  the  de- 
fendant's objections  the  trial  court  admitted  oral  tes- 
timony by  which  the  plaintiff  sought  to  establish  the 
contract.  This  is  in  plain  derogation  of  the  require- 
ments laid  down  by  the  Code  and  was  manifest  error. 
Unless  we  can  find  sufficient  in  the  paper  to  establish 
the  contract  of  hiring  and  the  consideration  for  it  the 
plaintiff  is  without  proof,  for  the  statute  not  only  says 
that  the  agreement  is  void  unless  it  is  couched  in  the 
terms  prescribed,  but  also  that  no  evidence  other  than 
the  writing  shall  be  received.  The  matter  has  received 
consideration  by  this  court  in  the  following  cases :  Tag- 
gart  v.  Hunter  (on  rehearing),  78  Or.  151  (152  Pac. 
871) ;  Lueddemann  v.  Rudolf,  79  Or.  249  (154  Pac.  116, 
155  Pac.  172).  The  citations  from  other  states  have 
but  little  value  under  our  own  enactment  for,  as 
pointed  out  by  Mr.  Justice  Benson  in  Taggart  v. 
Hunter,  78  Or.  151  (152  Pac.  871),  our  own  legislation 
is  the  most  drastic  of  its  kind  in  the  United  States  in 
that  it  not  only  declares  the  contract  void,  unless  there 
is  a  memorandum  thereof  in  writing  expressing  the 
consideration  and  signed  by  the  party  to  be  charged, 
but  goes  further  and  excludes  all  other  evidence  of  the 
agreement.  All  these  writings  were  challenged  by  the 
objections  of  the  defendant  specifying  wherein  they 
failed  to  comply  with  the  statute  of  frauds,  but  were 
received  in  evidence  and  were  allowed  to  be  supple- 
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mented  by  oral  testimony  also  over  the  protest  of  the 
defendant.  Under  our  Code  the  plaintiff  was  in  court 
without  any  proof  of  the  allegation  of  his  complaint 
where  challenged  by  the  denials  of  the  answer.  The 
judgment  of  the  Circuit  Court  is  therefore  reversed 
and  the  cause  remanded,  with  direction  to  enter  the 
judgment  of  nonsuit  for  which  the  defendant  asked  at 
the  close  of  plaintiff's  case  in  chief. 

Bevebsed  With  Directions.    Beheabinq  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Harris  and 
Mb.  Justice  McCamant  concur. 


Bebearing  denied  February  29,  1918. 

On  Petition  for  Bbhearing.    Petition  Overruled. 

(171  Pac.  193.) 

Mr.  G.  L.  Reames  and  Messrs.  Littlefield  d  Maguire^ 
for  the  petition. 

Mr.  John  K.  KoUock,  contra. . 

Department  1.  Mr.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

3.  Protesting  against  the  reversal  of  the  judgment 
for  the  plaintiff  in  this  case  with  directions  for  the  trial 
court  to  enter  a  judgment  of  nonsuit  therein,  the  plain- 
tiff has  filed  a  petition  for  rehearing,  contending  that 
it  was  wrong  to  grant  the  nonsuit;  that  the  decision 
was  erroneous  in  refusing  to  consider  testimony  as  to 
the  contents  of  a  missing  letter ;  and  that  the  conclu- 
sion reached  was  contrary  to  earlier  decisions  of  this 
court  upon  the  same  question  under  the  statute  of 
frauds.    For  the  sake  of  greater  clarity  we  here  set 
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down  in  full  all  the  papers  passing  between  the  parties 
as  disclosed  by  the  record : 

1. 

'*Nov.  25, 1913. 
**Mr.  Waite, 

**Sutherlin,  Oreg. 
** Dear  Sir: 

**We  understand  that  you  are  the  owner  of  a  large 
tract  of  land  at  Bound  Prairie  and  that  the  same  has 
been  submitted  on  the  basis  of  $20.00  an  acre.  We 
believe  that  we  are  in  a  position  to  successfully  submit 
this  property  and  would  like  to  have  your  authoriza- 
tion to  submit  the  same  and  giving  us  the  very  lowest 
cash  price  on  the  property,  also  stating  what  commis- 
sions you  would  pay  in  the  event  of  sale ;  also  stating 
whether  you  would  consider  good  income  city  trade 
for  part  or  all  of  the  property. 

*'We  have  some  clients  interested  in  a  proposition 
of  this  kind  and  your  immediate  attention  to  this  will 
be  highly  appreciated  as  our  parties  are  waiting  for 
an  answer  from  us. 

* '  Thanking  you  for  your  immediate  attention  to  this, 
we  beg  to  remain,  Yours  truly. 

**  Great  Western  Land  Co.,  Inc. 
**By ,  President. '* 

2. 

As  shown  by  the  oral  testimony  to  which  allusion 
has  been  made  all  that  the  missing  letter  amounted  to 
was  a  request  from  the  plaintiff  to  Waite  asking  for 
an  answer  to  the  letter  above  quoted  dated  November 
25,  1913. 

3. 

**  December  18,  1913. 
**  Great  Western  Land  Co., 

^^  Eugene,  Oregon. 
*  *  Gentlemen : 

*^  Your  favor  of  December  First  at  hand  and,  in  an- 
swer to  the  same,  beg  to  state  that,  if  you  have  a  pur- 
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chaser  for  my  Round  Prairie  tract  of  land,  consisting 
of  thirty-five  hundred  eighty-two  (3582)  acres,  I  will 
make  the  price  Fifteen  Dollars  ($15)  per  acre  net  to 
me.  This  is  a  bed  rock  price  and  will  only  be  offered 
at  that  price  for  a  short  time. 

*  ^  If,  in  case  you  have  an  interested  party,  I  will  give 
you  a  reasonable  time  in  which  to  close  the  deal,  but 
would  not  care  to  give  any  extended  option  at  this  time. 

''This  place  sold  for  Fifty-four  Thousand  ($54,000) 
six  years  ago,  and  since  that  time,  farm  lands  have 
more  than  doubled  in  value  in  our  county. 

''My  terms  would  be  one  half  cash,  and  balance  on 
three  or  five  years'  time,  at  eight  per  cent.  These 
terms  might  be  changed  a  little  to  suit  purchaser,  but 
any  amount  left  standing  on  the  place  would  have  to 
bear  eight  per  cent  interest. 

*'Very  respectfully  yours, 

"F.  B.  Waitb, 
"Sutherlin,  Oregon." 

*' December  20,  1913. 
"F.  B.  Waite, 

"Sutherlin,  Oregon. 
"Dear  Sir: 

' '  Replying  to  your  favor  of  the  18th  inst.  and  thank- 
ing you  for  your  kind  offer,  on  the  basis  of  which  we 
are  now  endeavoring  to  negotiate  a  deal  for  your  prop- 
erty, we  will  say  that  it  is  possible  that  our  client  may 
not  be  able  to  pay  one  half  cash  at  this  time,  but  we 
believe  that  such  a  substantial  payment  will  be  made 
that  the  balances  would  be  amply  secured. 

' '  We  are  co-operating  with  some  other  people  in  the 
matter  of  handling  this  deal  and  naturally  will  en- 
deavor to  make  as  much  profit  out  of  the  transaction 
as  possible,  and  will  expect  you  to  protect  us  in  the 
matter  of  difference  between  the  net  price  and  the 
quotations  to  be  made  to  the  purchaser ;  we  understand 
this  is  in  the  neighborhood  of  $20.00  an  acre,  altho  it 
may  be  considerably  less  before  the  deal  is  finally  con- 
summated.   We  feel  that  you  are  entitled  to  know  the 
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details  of  the  transaction  and  shall  be  pleased  to  keep 
you  informed  as  to  our  progress  in  the  matter. 

^' Again  thanking  you  for  your  favor  and  trusting 
that  we  may  be  able  to  be  of  service  to  you,  we  beg  to 
remain^  Yours  truly, 

* '  Gbsat  Western  Land  Co.,  Inc. 
''By ,  President. '* 

5. 

*'Marshfield,  Ore.,  Jan.  2, 1914. 
**  Great  Western  Land  Co., 
' '  Eugene,  Ore. 
**Will  be  here  Chandler  Hotel  until  further  notice. 

*'F.  B.  Waitb." 
(Telegram.) 

6. 

*'Sutherlin,  Ore.,  Jan.  6,  1914. 
* '  I  hereby  agree  to  protect  yon  '  The  Great  Western 
Land  Co.,'  of  Eugene  in  the  sale  of  3582  acres  Round 
Prairie  to  Rev.  Doering  or  associates.  The  price  shall 
be  not  less  than  $16.50  to  the  Rev.  Doering  and  $15.00 
net  to  me.  Subject  to  change  only  under  agreement 
with  you. 

^'F.  B.  Waitb.*' 

7. 

''Eugene,  Ore.,  Jan.  6, 1914. 
''F.  B.  Waite, 

^'Sutherlin,  Ore. 
' '  Out  of  our  commission  of  one  dollar  and  fifty  cents 
per  acre  we  will  stand  as  a  part  payment  for  getting 
immediate  possession  Round  Prairie  Farm  one  thou- 
sand dollars  one  half  commission  payable  when  first 
payment  of  ten  thousand  dollars  is  made  balance  of 
commission  payable  out  of  second  payment. 

** Great  Western  Land  Co.** 

(Telegram.) 

The  missing  letter  is  negligible  and  the  omission  to 
consider  testimony  about  it  furnishes  no  ground  for 
rehearing  because  it  adds  nothing  to  terms  or  condi- 

87  Dr.— 83 
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tions  of  the  negotiation.  The  letter  opening  the  cor- 
respondence on  behalf  of  plaintiff  properly  may  be 
construed  as  that  of  a  buying  broker  approaching  a 
land  owner  in  the  interest  of  the  former's  client.  The 
plaintiff  there  informs  the  defendant  that  **we  have 
some  clients  interested  in  a  proposition  of  this  kind, ' ' 
and  the  defendant  was  well  within  his  rights  in  con- 
sidering this  as  an  overture  by  those  clients  acting 
through  their  own  broker  to  begin  negotiations  for  the 
purchase  of  the  land  in  question.  We  note  indeed  that 
the  plaintiff  asks  in  that  letter  that  the  defendant  state 
what  commission  he  would  pay  in  the  event  of  a  sale ; 
but  asking  the  question  does  not  amount  to  a  contract. 
It  is  not  a  case  where  silence  gives  consent.  On  the 
contrary,  in  the  defendant 's  letter  of  December  18th  we 
find  him  treating  this  correspondence  of  the  plaintiff 
as  a  quest  for  an  option.  He  gives  the  lowest  price, 
without  any  intimation  about  commission  and  after 
saying  that  the  land  will  be  offered  at  the  price  named 
only  for  a  short  time,  he  says : 

'  *  I  will  give  you  a  reasonable  time  in  which  to  close 
the  deal,  but  would  not  care  to  give  any  extended  op- 
tion at  tliis  time. ' ' 

Thus  far  we  have  no  acceptance  by  the  plaintiff  of 
whatever  offer  may  be  framed  upon  the  defendant's 
letters.  In  the  next  letter  of  December  20,  1913,  the 
plaintiff  fails  to  accept  the  condition  imposed  by  the 
defendant  for  payment  by  the  purchaser  of  half  cash 
and  balance  on  three  or  five  years'  time  at  eight  per 
cent,  saying 

* '  that  it  is  possible  that  our  client  may  not  be  able  to 
pay  one-half  cash  at  this  time,  but  we  believe  that  such 
a  substantial  payment  will  be  made  that  the  balance 
would  be  amply  secured," 
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Here  also  is  an  utter  lack  of  acceptance  of  the  offer 
of  the  defendant  so  as  to  correspond  precisely  there- 
with. The  telegram  from  the  defendant  at  Marshfield 
throws  no  light  upon  the  subject  It  merely  locates 
him  until  further  notice.  Then  come  the  instrument 
he  signed  at  Sutherlin,  January  6,  1914,  and  the  tele- 
gram sent  to  him  by  the  plaintiff  from  Eugene  on  the 
same  day.  The  testimony  does  not  disclose  which  one 
of  these  papers  was  first  in  point  of  time.  However, 
if  the  telegram  preceded  the  ** protect*'  paper,  the  lat- 
ter instrument  does  not  show  any  assent  to  the  terms 
of  the  former  whatever  they  are.  If  the  ** protect*' 
paper  was  first  then  the  telegram  was  an  effort  to  add 
another  condition  to  which  no  subsequent  assent  is 
shown,  thus  leaving  the  negotiation  open  with  the  re- 
sult that  there  was  no  contract  for  want  of  final  accept- 
ance of  the  additional  terms  proposed. 

Remembering  that  the  statute  says,  **  Evidence, 
therefore,  of  the  agreement  shall  not  be  received  other 
than  the  writing  or  secondary  evidence  of  its  con- 
tents," it  becomes  our  duty  to  construe  the  quoted 
docxunents  and  determine  whether  in  effect  they 
amount  to  a  contract  of  hiring  as  alleged  in  the  com- 
plaint. The  rule  is  as  stated  by  Mr.  Justice  McBbidb 
in  Henry  v.  Harker,  61  Or.  276,  290  (118  Pac.  205, 122 
Pac.  298) : 

**But  when,  as  in  this  case,  the  contract  consists 
wholly  of  a  writing  or  series  of  writings  all  admitted 
to  be  genuine,  and  containing  no  technical  terms,  the 
construction  of  the  writings  becomes  a  matter  of  pure 
law  for  the  court:  Hutchison  v.  Bowler,  5  M.  &  W. 
535;  Goddard  v.  Foster,  17  Wall.   (U.  S.)   123   (21 

L.  Ed.  589.)" 

Looking  at  the  whole  case  made  by  the  correspond- 
ence to  which  the  statute  restricts  us  as  a  matter  of 
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evidence,  there  is  no  situation  disclosed  where  one 
party  makes  a  distinct  proposition  to  the  other  which 
is  unmistakably  and  precisely  accepted  by  the  latter  in 
the  exact  terms  in  which  it  was  offered, 

Moreover,  as  we  have  shown,  the  plaintiff  ap- 
proached the  defendant  in  the  character  of  a  buying 
broker  and  agent  acting  and  proposing  to  act  for  an- 
other party  not  disclosed.  There  is  nothing  in  the 
writings  on  either  side  showing  that  the  defendant 
ever  assented  to  any  change  of  front  on  the  part  of 
the  plaintiff.  The  writing  of  January  6,  1914,  signed 
by  the  defendant  at  Sutherlin  is  consistent  only  with 
the  role  assumed  by  the  plaintiff  of  representing  some 
one  other  than  the  defendant.  It  may  be  likened  to 
the  telegrams  involved  in  the  case  of  Beymer  Bauman 
Lead  Co.  v.  Haynes,  81  Me.  27  (16  Atl.  326).  It  seems 
that  the  plaintiff  there  was  a  wholesale  dealer  in  paint 
materials  and  was  represented  by  traveling  salesmen. 
The  defendants  were  retailers  and  telegraphed  the 
plaintiff  thus: 

''Will  you  protect  and  guarantee  us  on  lead  until 
your  agent  gets  here  1    We  are  offered  inducements. ' ' 

The  plaintiff  answered:  **Yes.*'  The  court  constru- 
ing the  word  ' '  protect ' '  said : 

*'We  are  satisfied  that  the  meaning  of  the  expres- 
sion was  that  the  plaintiff  would  sell  as  low  as  the  most 
favorable  market  price  at  the  time.'' 

In  the  light  of  that  precedent  the  writing  under  im- 
mediate consideration  is  properly  construed  only  as 
an  agreement  by  Waite  not  to  sell  the  land  for  less 
than  $16.50  per  acre,  leaving  the  plaintiff  to  get  as 
much  as  it  could  from  its  own  client,  the  expected  pur- 
chaser. The  telegrams  in  the  Maine  case  were  not  set 
down  as  an  agreement  to  pay  money ;  but  were  held  to 
be  a  stipulation  to  maintain  minimum  prices  on  lead. 
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That  is  all  Waite  did  in  the  present  i»stance ;  granting 
that  the  writing  he  signed  otherwise  expresses  a  valid 
contract.  Under  that  instrument  the  plaintiff  could 
have  quoted  any  price  it  chose  to  its  principal  subject 
to  the  niinimum  prescribed  by  its  terms.  It  does  not 
in  any  sense  constitute  an  agreement  by  Waite  to  pay 
money  nor  a  hiring  of  the  plaintiff  by  the  defendant ; 
and  yet  hiring  is  what  the  plaintiff  relies  upon  in  its 
complaint. 

Again,  in  all  this  correspondence  there  is  nothing 
expressing  anything  paid  or  promised  or  a  condition 
to  be  performed  by  the  plaintiff  which  induced  the 
defendant  to  act  or  to  sign  any  writing.  We  might 
almost  take  judicial  notice  that  a  real  estate  broker  is 
always  on  the  lookout  for  a  commission  from  whatever 
source  it  may  come.  On  the  other  hand,  it  is  equally 
certain  that  the  owner  of  land  usually  declines  to  pay 
a  commission  unless  he  has  promised  to  do  so.  To  that 
end  the  statute  was  framed  requiring  the  agreement  to 
be  reduced  to  writing  expressing  the  consideration  and 
subscribed  by  the  party  to  be  charged.  Giving  to  all 
these  writings  their  utmost  scope  as  in  effect  one  in- 
strument, there  is  no  language  in  any  of  them  amount- 
ing to  an  expression  of  the  consideration  even  by 
*' necessary  implication  as  some  of  the  courts  have  put 
it.  *  *  Even  the  ^  *  commission '  *  mentioned  in  plaintiff 's 
telegram  of  January  6, 1914,  may  be  the  compensation 
to  be  paid  by  the  purchaser  who  was  the  client  of  the 
plaintiff  as  stated  in  its  letter  beginning  the  corre- 
spondence. Going  to  the  limit  of  construction  favor- 
able to  the  plaintiff  in  the  direction  of  implication,  it 
cannot  be  ** necessarily  implied"  that  the  commission 
mentioned  was  to  be  paid  t)y  the  defendant. 

In  the  petition  for  rehearing  the  plaintiff  has  cited 
Bowmm  v.  Wade,  54  Or.  347  (103  Pac.  72),  claiming 
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that  the  decisioB  therein  leads  to  the  conclusion  that 
a  contract  not  measuring  up  to  the  statute  of  frauds 
is  not  always  utterly  void.  The  statute,  however,  says 
in  direct  terms  that  such  an  agreement  is  void.  More- 
over, the  opinion  in  the  case  does  not  teach  the  doctrine 
ascribed  to  it.  It  was  a  case  where  the  plaintiff  averred 
that  he  had  loaned  to  the  defendant  a  sum  of  money  to 
be  repaid  in  three  years  with  interest ;  and  that,  as  evi- 
dence of  the  loan,  the  defendant  had  caused  his  de- 
mented son  to  execute  a  promissory  note  for  the  land 
secured  by  mortgage  on  land  to  which  he  had  no  title. 
The  defendant  himself  signed  no  paper.  Under  these 
circumstances,  on  discovering  the  true  condition  of 
affairs,  the  plaintiff  brought  the  action  as  for  money 
had  and  received  seeking  to  charge  the  defendant  di- 
rectly for  repayment  of  the  money.  On  behalf  of  Wade 
it  was  urged  that  the  agreement  mentioned  was  void  so 
far  as  he  was  concerned  because  it  was  within  the  stat- 
ute of  frauds  making  void  under  its  provisions  **an 
agreement  that  by  its  terms  is  not  to  be  performed 
within  a  year  from  the  making  thereof.  *  *  So  far  as  the 
statute  of  frauds  is  concerned  the  opinion  of  Mr.  Justice 
Slater  adopted  the  argument  of  Mr.  Chief  Justice 
Dixon  in  McClellan  v.  Sanford,  26  Wis.  595,  reaching 
the  conclusion  that  the  doctrine  of  the  cases  is  that  the 
provision  of  the  statute  now  being  considered  applies 
to  contracts  not  to  be  performed  on  either  side  within 
the  year  and  that  as  the  plaintiff  Bowman  had  per- 
formed his  part  of  the  contract  completely  within  the 
year  by  advancing  the  money,  the  statute  did  not  apply. 
Even  this  construction  was  limited  to  cases  where  the 
stipulation  sought  to  be  enforced  related  solely  to  the 
payment  of  a  money  consideration. 

Beyond  all  this  also  the  court  seems  to  have  placed 
its  decision  upon  the  ground  ^ '  that  if  it  were  held  to  be 
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within  the  statute,  he  [the  plaintiff]  may  recover  not 
upon  the  contract  but  for  money  had  and  received,  if 
the  complaint  be  so  framed ;  this  is  undoubtedly  held  by 
many  authorities"  (citing  them).  That  is  to  say,  the 
fact  that  the  plaintiff  advanced  money  to  the  defendant 
may  be  shown  and  for  the  purpose  of  negativing  the 
idea  that  it  was  made  to  liquidate  any  obligation  which 
the  payer  owed  the  payee  or  that  it  was  intended  as  a 
gift,  evidence  of  the  void  agreement  may  be  received. 
In  any  event,  the  Bowman- Wade  case  is  not  apropos 
here  because  it  is  confined  to  cases  where  there  is  an 
effort  on  the  part  of  the  plaintiff  to  recover  an  actual 
payment  of  money  and  the  principle  is  restricted  to  the 
recovery  of  cash  considerations  already  paid.  The  dis- 
tinguishing characteristic  of  that  precedent  in  that  re- 
spect is  wanting  here  for  it  is  not  pretended  that  any 
money  passed  between  the  parties  to  the  present  case. 

In  brief,  if  we  view  the  writings  as  an  instance  of  con- 
tract  by  offer  and  acceptance  there  is  no  situation  dis- 
closed where  one  party  accepts  precisely  and  exactly 
the  offer  of  the  other  without  proposing  new  terms. 
Further,  the  plaintiff  having  assumed  the  attitude  of  a 
buying  broker  seeking  for  an  option  it  has  shown  noth- 
ing indicating  a  change  of  front  and  this  does  not  prove 
the  allegation  that  the  defendant  hired  the  plaintiff; 
and  finally,  there  is  no  language  in  any  of  the  writings, 
taken  all  together,  which  expresses  anything  to  be  done, 
promised  or  performed  by  the  plaintiff  which  would 
serve  as  an  inducement  or  consideration  sufficient  to 
satisfy  the  statute  and  charge  the  defendant.  The 
petition  for  rehearing  is  overruled. 

Reversed  With  Directions. 
Rehearing  Overruled. 

Mr.  Chief  Justice  ]tf  cBride  and  Ma.  Justice  Mc- 
Camant  concur. 
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Mb.  Justice  Harris  delivered  the  following  opinion, 
concurring  specially : 

The  writings  suggest  that  the  Great  Western  Land 
Company  might  have  occupied  any  one  of  three  pos- 
sible positions:  (1)  As  a  purchasing  broker  for  its 
*' client"  H.  E.  Doering;  (2)  as  an  optionee,  if  such 
a  term  is  permissible,  holding  an  option  with  a  limita- 
tion upon  the  price  to  be  quoted  by  him;  or  (3)  as  a 
selling  broker  for  Waite.  If  Waite  did  no  more  than 
to  offer  to  deal  with  the  plaintiff  as  a  purchasing 
broker  or  as  an  optionee,  it  would  avail  the  Great 
Western  Land  Company  nothing  if  it  did  not  accept 
such  offer.  If  the  plaintiff  offered  to  deal  with  Waite 
as  his  selling  broker  that  offer  could  not  benefit  the 
plaintiff  if  Waite  did  not  accept  it.  The  complaint 
alleges  that  the  plaintiff  was  authorized  and  employed 
to  act  as  a  selling  broker  for  Waite  and  hence  by  its 
pleading  the  plaintiff  admits  that  it  did  not  accept 
any  offer  that  Waite  may  have  made  to  deal  with  the 
plaintiff  as  a  purchasing  broker  for  its  '* clients'*  or 
as  the  holder  of  an  option.  If  the  plaintiff  recovers 
at  all  it  can  only  recover  by  showing  that,  as  a  result 
of  an  offer  by  one  and  an  acceptance  of  that  offer  by 
the  other,  it  was  authorized  and  employed  to  act  as  a 
selling  broker  for  Waite.  If  the  writings  signed  by 
Waite  disclose  nothing  but  offers  to  treat  with  the 
plaintiff  as  a  purchasing  broker  for  its  ^'clients'*  or 
as  the  holder  of  an  option  the  plaintiff  cannot  prevail, 
for  Waite  is  ^'the  party  to  be  charged."  Looking  at 
the  writings  signed  by  Waite  it  will  be  seen  that  every 
instrument  signed  by  him  proceeds  upon  the  theory 
that  he  is  dealing  with  or  offering  to  deal  with  the 
Great  Western  Land  Company  as  a  purchasing  broker 
for  its  ''clients"  or  as  the  holder  of  an  option.  Waite 
never  at  any  time  agreed  to  pay  a  commission.    The 
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first  letter  written  by  him  speaks  of  an  option  and  the 
''protect**  letter  of  Jannary  6,  1914,  makes  it  clear, 
especially  when  construed  in  connection  with  the  plain- 
tiff 's  letter  of  December  20,  1913,  that  he  did  not  con- 
sider that  he  was  dealing  with  the  plaintiff  as  his  sell- 
ing broker. 

It  must  be  remembered  that  the  plaintiff  must  pro- 
duce a  writing  or  writings  containing  the  essential 
terms  of  the  contract  expressed  with  such  a  degree 
of  certainty  that  it  may  be  understood  without  re- 
course to  parol  evidence  to  show  the  intention  of  the 
parties:  Browne  on  St.  of  Frauds  (5  ed.),§371;  20 
Cyc.  258 ;  and  the  writing  or  writings  relied  upon  by 
the  plaintiff  must  tend  to  prove  and  not  disprove  the 
existence  of  an  agreement  between  the  parties  au- 
thorizing or  employing  the  Great  Western  Land  Com- 
pany to  sell  Waiters  land  for  him  for  a  commission: 
Browne  on  St.  of  Frauds  (5  ed.),  §  371a;  Catterlin  v. 
Bush,  39  Or.  496,  501  (59  Pac.  706,  65  Pac.  1064). 
Giving  the  writings  signed  by  the  plaintiff  a  meaning 
most  favorable  to  the  plaintiff  and  then  examining 
the  writings  signed  by  the  defendant  it  cannot  be  said 
that  the  parties,  at  any  time  made  an  agreement  au- 
thorizing or  employing  the  plaintiff  to  sell  the  land 
for  a  commission  or  compensation  to  be  paid  by  Waite. 
The  defendant  is  the  party  to  be  charged  and  the 
essential  terms  of  the  agreement  must  be  in  writing 
signed  by  him;  and  while  it  is  true  that  the  statute 
is  satisfied  by  letters  and  telegrams  it  is  also  true 
that  the  requirements  of  the  statute  are  not  fulfilled 
if  the  letters  and  telegrams  amount  to  nothing  more 
than  offers  and  unaccepted  counter  offers. 

The  promise  sued  upon  is  the  alleged  promise  of 
Waite  to  pay  a  commission  for  finding  a  purchaser. 
It  is  not  claimed  that  the  plaintiff  paid  anything  or 
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made  any  promise  to  Waite  as  a  consideration  for  his 
alleged  promise  to  pay  a  commission  and  therefore 
the  alleged  service  to  be  rendered  by  the  plaintiff 
would  be  the  consideration  for  the  promise  sued  upon. 
Laying  aside  any  question  concerning  the  expression 
of  the  consideration  and  viewing  the  service  to  be  per- 
formed by  the  broker  solely  as  one  of  the  essential 
elements  of  the  contract,  it  must,  of  course,  like  the 
other  essential  elements  of  the  contract,  be  stated  in 
the  writing  with  such  a  degree  of  certainty  that  it 
may  be  understood  without  recourse  to  parol  evidence 
to  show  the  intention  of  the  parties ;  and  if  the  service 
to  be  performed  were  so  stated  it  would  probably  be 
sufficiently  expressed  to  satisfy  the  statute  when 
viewed  as  the  consideration  for  the  promise  sued  upon, 
for  it  would  be  difficult  to  conceive  of  a  writing  which 
would  not  either  in  terms  or  by  necessary  implication 
show  the  consideration  for  the  promise  to  pay  a  com- 
mission where  the  service  to  be  performed  by  the 
broker  is  the  consideration  for  the  promise  of  the 
owner  and  the  writing  contains  all  the  essentials  of 
an  agreement  authorizing  a  broker  to  sell  land  for  a 
commission.  The  obstacle  confronting  the  plaintiff 
in  the  instant  case  is  that  the  writings  do  not  disclose 
an  agreement  by  Waite  to  pay  the  plaintiff  a  commis- 
sion if  the  latter  found  a  purchaser.  If  the  writings 
did  reveal  such  an  agreement  they  would  probably 
contain  an  expression  of  the  consideration,  assuming 
that  the  service  of  the  broker  constituted  the  con- 
sideration, for  it  is  everywhere  held,  including  juris- 
dictions having  statutes  requiring  the  consideration 
to  be  expressed,  that  the  consideration  is  sufficiently 
expressed  if  it  is  ''expressly  expressed*'  or  if  it  ap- 
pears by  necessary  iirference:  Osborne  y.  Baker,  34 
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Minn.  307,  311  (25  N.  W.  606,  57  Am.  Eep.  55).  In  no 
jurisdiction  is  it  held  that  the  consideration  is  not  ex- 
pressed when  it  appears  by  necessary  inference.  The 
petition  for  a  rehearing  should  be  denied. 


Argued  Noyember  27,  suit  dismissed  December  11,  1917,  rebearing 

denied  February  26,  1918. 

WILSON  V.  CITY  OF  PORTLAND. 

(189  Pac.  90;  171  Pac.  201.) 

Pleading— Jiidgm6iiit^Aii8w<ei. 

1.  Wbere  there  was  traversed  matter  in  defendant's  answer 
stronglj  appealing  to  court  of  equity  against  granting  plaintiff  any 
relief,  the  suitaining  of  plaintiff's  motion  for  decree  on  the  pleadings 
was  error. 

Municipal  Oorporationa  —  Public  ImproTementa  —  Aweaimgnta  —  Bs- 
straining  Oollectlon— Gronnds. 

2.  Ordinarily  a  court  of  equity  will  not  interfere  to  restrain  the 
collection  of  a  special  assessment  for  municipal  improvements  in  cases 
of  mere  illegality  or  irregularity,  but  its  jurisdiction  is  confined  to 
cases  where  the  tax  is  not  authorized  by  law,  or  is  assessed  on  prop- 
erty not  subject  to  taxation,  or  by  persons  without  authority. 

[As  to  injunction  to  restrain  the  collection  of  taxes  and  assess- 
ments, see  notes  in  69  AnL  Dec  198;  Ann.  Caa.  1915C,  755.] 

Municipal  Oorporations— Public  ImproYements — Special  Aaseiamenta. 

3.  Portland  City  Charter,  Section  397,  relating  to  assessment  for 
street  improvements,  declares  that  no  assessment  shall  be  held  invalid 
by  reason  of  mistakes,  delays,  errors,  or  irregularities  in  any  act  or 
proceeding  in  the  improvements  of  a  street.  Section  4O0  declares 
that,  whenever  an  assessment  for  the  improvement  of  any  street  shall 
be  annulled,  or  when  the  council  shall  be  in  doubt  as  to  the  validity 
of  any  such  assessment,  the  council  may  by  ordinance  make  a  new 
assessment  or  reassessment  on  the  land  benefited  by  such  improve- 
ment. Plaintiff,  the  owner  of  property  abutting  on  a  street,  sought  to 
have  set  aside  as  a  cloud  on  his  title  the  lien  of  a  special  assessment 
on  the  ground  that,  when  the  proceedings  for  the  improvement  were 
initiated,  the  street  had  already  been  paved,  and  that  thereafter  no 
other  pavement  had  been  constructed.  Held  that,  without  any  show- 
ing that  the  city  was  not  ordering  reassessment  for  improvements 
already  made,  plaintiff  was  not  entitled  to  any  relief,  it  seeming 
that  he  was  seeking  to  avoid  assessments  for  improvements  already 
constructed,  and  hence  a  decree  on  pleadings  in  favor  of  plaintiff, 
whose  complaint  alleged  the  foregoing  acts,  was  erroneous,  particu- 
larly as  the  city's  answer  alleged  that  the  assessment  was  a  reassess- 
ment on  account  of  omissiona  in  the  first;  for  equity  will  not  interfere 
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to  restrain  the  collection   of  an  assessment  for   mere  illegality  or 
irregularity. 

ON  PETITION  FOR  REHEARING. 

Municipal     Corporations  —  Street     Improvemeiita  —  BeaoMisment  — 
Amendment  of  Jurisdictional  Defects  In  Ordinances. 

4.  Under  Portland  City  Charter,  Section  400,  all  manner  of  errors 
and  irregularities  in  ordinances  for  assessment  of  street  improvements 
may  be  corrected  whether  jurisdictional  or  otherwise,  and  a  reassess- 
ment made  for  pavement  already  laid. 

Municipal  Corporations  —  Street  Assessments  —  Freeholder's  Bight  to 
he  Heard. 

5.  Under  such  charter  provision,  a  freeholder  of  Portland  should 
make  his  objection  to  street  improvements  in  the  beginning,  since  it 
is  never  too  late  for  the  city  to  amend  a  defect  in  ordinance  for 
assessment  therefor,  provided  only  that  somewhere  the  freeholder  has 
had  opportunity  to  be  heard  before  his  property  is  taken  for  payment 
of  the  tax. 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Bubntbtt. 

In  this  suit  against  the  City  of  Portland  the  plaintiff 
declares  that  he  is  the  owner  in  fee  simple  of  some 
realty  abutting  upon  the  east  side  of  East  Twenty- 
ninth  street  in  that  city.  His  initiatory  pleading  re- 
cites that  by  virtue  of  a  certain  ordinance  passed  by 
the  council  of  that  municipality  his  holding  was 
assessed  in  certain  sums  for  the  cost  of  improving  the 
half  street  already  mentioned;  and  further  traces  the 
procedure  to  the  point  where  it  is  ripe  for  sale  of  the 
property  to  satisfy  the  liens  so  created.  The  only  ob- 
jection urged  by  plaintiff  against  the  action  of  the  city 
in  the  premises  is  found  in  this  allegation: 

**That  at  the  time  the  said  proceedings  for  the  im- 
provement of  said  east  half  of  East  Twenty-ninth 
Street,  within  the  limits  above  specified  were  initiated, 
said  street  had  already  been  improved  with  bitulithic 
pavement,  and  during  all  of  the  time  which  had 
elapsed  since  said  date,  said  improvement  of  said 
street  which  had  been  so  made  continued  to  exist  and 
still  exists,  and  no  improvement  of  any  nature  what- 
ever was  made  by  said  City  of  Portland  nor  by  anyone 
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after  the  initiation  of  said  proceedings  and  up  to  the 
present  time,  and  plaintiff's  said  real  property  has 
been  assessed  as  aforesaid  for  an  improvement  which 
has  not  been  made  either  in  whole  or  in  part.'' 

Contending  that  these  transactions  constitute  a 
cloud  upon  his  title,  he  prays  that  they  all  be  declared 
void  and  the  cloud  removed. 

After  sundry  denials  the  answer  of  the  city  avers  in 
substance  that  the  property  in  question  was  situated 
in  Olmsted  Park,  which  was  owned  by  one  B.  M.  Lom- 
bard, who  was  desirous  of  having  the  streets  in  that 
addition,  together  with  the  east  half  of  East  Twenty- 
ninth  Street,  improved,  and  requested  the  city  to  make 
the  improvement  at  the  expense  of  his  property;  that 
the  city,  in  obedience  to  the  express  desire  of  Lombard, 
undertook  to  make  the  improvement,  and  that  in  the 
course  of  the  proceedings  one  of  the  employees  in  the 
city  engineer's  oflBce,  in  preparing  the  initiatory  resolu- 
tion, omitted  therefrom  the  words  ' '  the  east  half  of  the 
street,"  which  omission  was  not  noticed  by  anyone, 
either  the  city  officials  or  the  interested  freeholders. 
The  answer  then  charges  that  the  proceedings  were 
carried  forward  according  to  the  original  intention  of 
the  city  and  the  property  owners;  that  the  street  was 
actually  improved  and  the  work  completed  without  a 
discovery  of  the  error  until  the  city  officials  came  to 
make  up  assessments  apportioning  the  cost  of  the 
undertaking,  whereupon  they  consulted  Lombard,  who 
expressed  himself  as  being  satisfied  with  the  improve 
ment  and  stated  that  the  cost  thereof  should  be  paid; 
that  plaintiff  and  Lombard  suggested  that  the  better 
course  to  pursue  would  be  to  take  supplemental  pro- 
ceedings to  make  an  assessment  against  the  property 
especially  benefited  by  the  improvement,  and  further 
represented  that  they  would  not  make  any  objection 
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or  protest  against  such  supplemental  proceedings  and 
that  the  resulting  assessments  would  be  paid  or 
bonded. 

The  answer  proceeds  substantially  to  state  that, 
relying  on  the  representations  of  Lombard  and  the 
plaintiff  who,  it  avers,  is  acting  for  the  former  in  the 
premises,  the  city  took  the  steps  mentioned  in  the  com- 
plaint resulting  in  the  assessment  to  which  objection 
is  now  made;  all  without  any  dissent  on  the  part  of 
any  property  holder.  The  defendant  further  alleges 
that  in  reliance  upon  the  statements  and  representa- 
tions of  the  plaintiff  and  Lombard,  and  upon  the 
validity  of  the  proceedings  which  they  now  assail,  it 
issued  and  delivered  warrants  for  city  improvements 
to  the  assignee  of  the  contractor  installing  the  pave- 
ment in, the  sum  of  $1,917.85,  which  warrants  are  still 
outstanding.  It  is  also  charged  that  the  betterment 
was  valuable ;  that  it  increased  the  worth  of  each  of  the 
lots  in  the  amount  assessed  for  its  payment;  and  that 
all  of  the  owners  thereof,  without  making  any  protest, 
sat  by  and  watched  the  improvement  being  made,  well 
knowing  that  it  was  intended  by  the  defendant  city 
to  make  the  same  at  the  cost  of  the  owners  of  abutting 
property  and  assess  the  expense  thereof  against  the 
same.  It  seems  that  an  order  was  entered  permitting 
Lombard  to  intervene  and  file  an  answer,  and  issue  was 
joined  not  only  upon  the  city's  answer  but  also  upon 
the  answer  of  Lombard.  At  this  stage  of  the  proceed- 
ings the  Circuit  Court  sustained  the  motion  of  the 
plaintiff  for  a  decree  against  the  defendant  on  the 
pleadings,  and  the  city  has  appealed. 

Bevebsed.    Suit  Dismissed. 

For  appellant  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Walter  P.  La  Roche,  City  Attorney,  and 
Mr.  Lyman  E.  Latourette,  Deputy  City  Attorney. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  M.  Gregory. 

Mb.  Jttsticb  Bubnett  delivered  the  opinion  of  the 
court. 

1, 2.  Considered  solely  as  a  matter  of  procedure,  the 
motion  for  a  decree  on  the  pleadings  in  favor  of  the 
plaintiff  should  not  have  been  allowed  because  there 
was  traversed  matter  in  the  city^s  answer  strongly 
appealing  to  a  court  of  equity  against  granting  plain- 
tiff any  relief  in  the  premises.  The  essence  of  this 
suit,  however,  is  an  attack  upon  an  assessment  upon 
abutting  property  for  the  purpose  of  paying  for  the 
improvement  of  a  street.  The  canon  by  which  said 
matters  must  be  determined  is  laid  down  by  Mr.  Jus- 
tice Robert  S.  Bean  in  Yamhill  County  v.  Foster,  53 
Or.  124  (99  Pac.  286),  in  this  language: 

''It  is  a  general  rule  that  a  court  of  equity  will  not 
interfere  to  restrain  the  collection  of  public  revenue 
for  mere  illegality  or  irregularity  in  the  proceedings, 
but  its  jurisdiction  is  confined  to  cases  where  the  tax 
itself  is  not  authorized  by  law,  or  is  assessed  on  prop- 
erty not  subject  to  taxation,  or  the  persons  exacting  it 
are  without  authority  in  the  premises,  or  have  pro- 
ceeded fraudulently,  or  some  other  ground  of  equitable 
interference  is  shown." 

The  rule  has  been  applied  to  assessments  similar  to 
those  of  the  case  here  involved,  in  Lapp  v.  Marshfield, 
72  Or.  573  (144  Pac.  83). 

3.  Section  397  of  the  Charter  of  the  City  of  Portland, 
in  speaking  of  assessments  for  street  improvements, 
declares: 

*  *  No  such  assessment  shall  be  held  invalid  by  reason 
of  failure  to  enter  the  name  of  the  owner  of  any  lot  or 
part  of  a  lot  or  parcel  of  land  so  assessed  or  by  a  mis- 
take in  the  name  of  the  owner,  or  the  entry  of  a  name 
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other  than  the  name  of  the  owner,  in  said  assessment, 
or  in  any  acts  or  proceedings  connected  therewith,  and 
no  delays,  mistakes,  errors,  or  irregularities  in  any  act 
or  proceeding  in  the  improvement  of  a  street  or  the 
construction  of  a  sewer  or  drain  shall  prejudice  or  in- 
validate any  final  assessment,  but  the  same  may  be 
remedied  by  subsequent  and  amended  acts  or  pro- 
ceedings.'' ' 

Section  400  of  the  same  Charter  reads  in  part  as  fol- 
lows: 

' '  Whenever  an  assessment  for  the  opening,  altering 
or  grading  of  any  street,  *  *  or  for  any  local  improve- 
ment which  has  been  or  may  hereafter  be  made  by  the 
city,  has  been  or  shall  hereafter  be  set  aside,  annulled, 
declared  or  rendered  void,  *  *  or  when  the  Council 
shall  be  in  doubt  as  to  the  validity  of  such  assessment 
or  any  part  thereof,  the  Council  may,  by  ordinance, 
make  a  new  assessment  or  re-assessment  upon  the  lots, 
blocks  or  parcels  of  land  which  have  been  benefited  by 
such  improvement  to  the  extent  of  their  respective  and 
proportionment  shares  of  the  full  value  thereof.  *  * 
Such  re-assessment  shall  be  made  and  shall  become  a 
charge  upon  the  property  upon  which  the  same  is  laid, 
notwithstanding  the  omission,  failure  or  neglect  of  any 
officer,  body  or  person  to  comply  with  the  provisions 
of  this  Charter  connected  with  or  relating  to  such 
improvement  and  assessment  and  notwithstanding  the 
proceedings  of  the  Council,  Executive  Board,  Board  of 
Public  Works,  or  any  officer,  contractor  or  other  per- 
son connected  with  such  work  may  have  been  irregular 
or  defective,  whether  such  irregularity  be  jurisdic- 
tional or  otherwise.  •  •  '' 

Reverting  to  the  single  objection  made  by  the  plain- 
tiff to  the  effect  that  the  improvement  already  had 
been  made,  we  note  that  within  the  terms  of  Section 
400  this  does  not  present  an  obstacle  to  the  making  of 
a  new  assessment,  for  that  part  of  the  charter  refers 
to  properties  *' which  have  been  benefited  by  such  im- 
provement/'   This  language  clearly  refers  to  a  better- 
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ment  already  accomplished  in  fact.  The  case  was 
decided  in  the  Circuit  Court  upon  plaintiff's  motion 
for  a  decree  upon  the  pleadings.  In  such  a  case  the 
moving  party  must  be  impregnably  entrenched  in  the 
statement  of  his  case  or  he  cannot  prevail.  The  issue 
presented  by  such  a  motion  is  one  of  law  to  the  effect 
that  granting  the  truth  of  all  that  is  alleged  by  both 
parties  yet  the  decision  should  be  in  favor  of  the  one 
making  the  motion.  The  complaint  in  this  instance 
discloses  a  proceeding  for  the  imposition  of  an  assess- 
ment upon  abutting  property  ostensibly  carried  on 
with  complete  formality.  The  plaintiff  does  not  offer 
to  pay  any  proper  rating  of  the  cost  or  declare  that 
the  expense  of  the  betterment  has  been  paid  by  any- 
one. He  virtually  adopts  the  improvement  but  his 
pleading  does  not  state  enough  to  take  the  proceeding 
out  of  what  might  be  accomplished  under  Section  400 
of  the  Charter  contemplating  renewed  assessments  for 
work  already  completed  under  jdefective  procedure. 
Eeverting  to  the  rule  of  Yamhill  County  v.  Foster,  53 
Or.  124  (99  Pac.  286),  we  find  that  a  tax  for  the  pur- 
pose of  street  improvement  is  authorized  by  the  Char- 
ter of  the  city.  That  instrument  empowers  the 
municipality  to  levy  such  a  charge  upon  abutting  prop- 
erty, and  this  authority  is  vested  in  the  city  council. 
There  is  no  charge  that  there  has  been  any  fraud  in 
any  of  the  proceedings.  In  short,  the  complaint  does 
not  differentiate  the  case  from  one  where  the  city  has 
undertaken  to  make  a  new  assessment,  as  of  right  it 
may  do,  on  the  ground  that  the  proceedings  prior  to 
the  actual  making  of  the  improvement  were  informal 
or  without  jurisdiction.  Until  this  is  shown  equity 
cannot  relieve  the  plaintiff,  for  he  does  not  bring  him- 
self within  the  principle  established  in  the  Foster  case. 
The  power  of  a  city  to  make  repeated  assessments 
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under  a  charter  like  that  of  the  City  of  Portland  to  pay 
for  actual  improvements  already  made  has  had  the 
consideration  of  this  court  in  Phipps  v.  Medford,  81 
Or.  119  (156  Pac.  787,  158  Pac.  666),  where  a  more 
complete  discussion  of  the  principle  may  be  found. 

The  complaint  itself  discloses  that  the  improvement 
has  been  made.  It  indicates  that  the  plaintiff  would 
enjoy  the  same  without  paying  for  it  even  what  is  fair. 
This  savors  strongly  of  an  attempt  to  get  something 
for  nothing,  which  is  inequitable  even  as  against  a 
municipality.  Judged  by  his  own  pleading,  the  plain- 
tiff was  not  in  a  position  to  urge  his  motion  for  a 
decree  in  his  favor.  His  complaint  does  not  state  a 
cause  of  suit  commending  itself  to  a  court  of  con- 
science, in  that  he  does  not  offer  to  do  equity.  Upon 
the  whole  record,  the  case  is  properly  disposed  of  by  a 
decree  dismissing  the  suit.    It  is  so  ordered. 

Beversed.    Suit  Dismissed. 

Mb.  Chief  JustkJe  McBride,  Mb.  Justice  Benson 
and  Mb.  Justice  Habris  concur. 


Behearing  denied  FelMnary  26,  1918. 

On  Petition  for  Eehearing.    Denied. 

(171  Pac.  201.) 

Mr.  W.  M.  Gregory,  for  the  petition. 

Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr. 
Lyman  E.  Latourette,  Deputy  City  Attorney,  contra. 

Department  1.  Mb.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

In  his  petition  for  rehearing  the  plaintiff  lays  much 
stress  upon  the  case  of  Murray  v.  La  Grande,  76  Or. 
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598  (149  Pac.  1019),  as  being  in  direct  conflict  with  the 
former  opinion  in  the  instant  case.  In  prescribing  the 
formula  for  street  improvements  the  La  Grande  charter 
under  which  the  Murray  proceedings  were  had  states 
in  substance  that  when  an  improvement  is  proposed  a 
committee  of  the  council  shall  examine  the  property 
and  make  a  report  as  to  its  valuation  and  extent  and  of 
the  benefits  to  be  derived  thereby  on  account  of  the  pro- 
posed improvement. 

After  receiving  the  report  and  before  making  any 
levy  of  taxes  on  plaintiff  for  the  improvement  the  coun- 
cil must  cause  notice  to  be  given  in  terms  prescribed 
by  the  charter,  giving  sundry  details  not  necessary 
here  to  mention,  after  which  follows  this  language : 

'*  After  a  compliance  with  this  subdivision  the  coun- 
cil shall  be  deemed  to  have  acquired  jurisdiction  to 
order  the  making  of  such  improvements. ' ' 

This  is  the  only  manner  and  time  prescribed  by  the 
La  Grande  charter  in  which  jurisdiction  may  be  ac- 
quired.   It  is  also  said  in  the  same  section: 

'*If  any  assessment  is  set  aside  by  order  of  any  court 
the  council  may  cause  a  new  one  to  be  made  in  like 
manner  for  the  same  purpose  for  the  collection  of  the 
amount  so  assessed. '  * 

It  will  be  noted  that  in  the  La  Grande  charter  there 
is  but  one  time  and  place  in  the  process  where  the  city 
may  obtain  jurisdiction;  and  the  power  of  correction 
vested  in  the  council  does  not  include  an  amendment 
to  cure  the  defect  in  the  proceedings  by  which  the  ac- 
quisition of  jurisdiction  was  attempted.  It  seems, 
therefore,  that  one  effort  to  acquire  jurisdiction  would 
exhaust  the  prerogative  of  the  council  in  that  particular 
proceeding.  It  was  conceded  in  that  case  that  the  City 
of  Ija  Grande  had  not  done  the  things  prescribed  by  its 
charter  as  the  necessary  foundation  of  jurisdiction. 
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4, 5.  The  authority  of  the  City  of  Portland  under  its 
charter  is  much  more  extensive  and  far-reaching.  As 
pointed  out  in  the  former  opinion,  Section  400  of  the 
Portland  Charter  empowers  the  municipality  to  cor- 
rect all  manner  of  errors  and  irregularities  whether 
they  be  * '  jurisdictional  or  otherwise. ' '  The  distinction 
between  the  two  charters  is  found  in  the  fact  that  in 
that  of  La  Grande  there  is  provided  but  one  point  in 
the  procedure  where  the  city  can  acquire  jurisdiction 
for  any  purpose  and  beyond  which  it  cannot  retrace 
its  steps  in  its  effort  to  amend  its  errors ;  while  that  of 
Portland  enables  the  municipality  to  go  back  and  begin 
again  even  to  rectify  any  lack  of  authority  not  except- 
ing the  absence  of  jurisdiction  itself.  In  brief  the 
Portland  Charter  permits  correction  of  jurisdictional 
defects  while  that  of  La  Grande  under  consideration  in 
the  Murray  case  did  not. 

So  it  is  a  possible  event  that  acting  either  directly 
or  through  the  agency  of  contractors  the  city  may  have 
laid  down  a  pavement  as  stated  in  the  complaint  herein 
before  discovering  its  mistake  in  supposing  it  had  ac- 
quired authority  to  do  so.  Yet  it  is  not  powerless  to 
escape  the  consequences  of  such  a  blunder  although  the 
effort  to  extricate  itself  may  involve  the  exercise  of  the 
taxing  power.  The  complaint  does  not  differentiate 
the  plaintiff's  grievance  from  such  circumstances.  He 
argues  that  a  mere  volunteer  might  pave  a  street  and 
the  city  could  pay  for  it,  but  his  complaint  does  not 
state  such  a  case.  That  question  is  not  presented  on  the 
record  before  us  and  we  make  no  intimation  what  the 
decision  should  be  if  the  city,  as  an  act  of  its  sovereignty, 
should  adopt  some  completed  but  unauthorized  work 
of  the  kind  which  it  deemed  of  real  public  benefit 
and  as  an  exercise  of  its  taxing  prerogative  should  es- 
say to  lay  a  special  impost  with  which  to  raise  funds 
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to  pay  for  it.  Under  the  present  Portland  charter  it 
behooves  the  freeholder  to  be  vigilant  in  respect  to 
street  improvements  in  his  vicinity  and  resist  them  in 
their  incipiency  if  he  has  cause  for  doing  so.  He  can- 
not safely  wait  until  a  pavement  is  installed  and  then 
for  the  first  time  begin  to  object;  for  that  is  one  of  the 
things  the  city  can  put  in  the  street  and  make  him  pay 
for.  It  may  err  in  its  effort  to  acquire  authority  over 
the  adjacent  property  in  the  beginning  but  it  seems  to 
be  a  case  of  ** never  too  late  to  mend,''  and  the  muni- 
cipality may  return  again  and  again  to  the  task  until  it 
reaches  the  desired  result,  always  provided  that  some- 
where in  the  process  the  freeholder  has  an  opportunity 
to  be  heard  before  his  property  is  taken  for  payment 
of  the  tax.    The  petition  for  rehearing  is  overruled. 

Reversed.    Beheabino  Ovebbtjled. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Benson 
and  Mb.  Justice  Habbis  concur. 


Argued  December  13,  1917,  reversed  and  remanded  January  29,  rehear- 
ing denied  February  26,  1918. 

THE  OEEGON  HOME  BUILDEBS  v.  CEOWLEY.^ 

(170  Pac.  718;  171  Pac.  214.) 

Appeal  and  Error — Judgment  on  Demurrer — ^Acceptance  of  Facts  in 
Complaint  as  True. 

1.  For  purposes  of  plaintiff's  appeal  from  judgment  rendered  on 
demuirrer  to  the  complaint,  the  statement  of  facts  found  in  the  com- 
plaint must  be  accepted  as  true. 

•On  the  question  of  mutuality  of  contract  giving  real  estate  broker 
exclusive  authority  to  sell,  or  promise  him  commission  in  case  of  sale 
by  anyone  else,  but  not  on  terms  imposing  any  obligation  on  him, 
see  notes  in -19  L.  R.  A.  (N.  S.)  599;  L.  B.  A.  1917E,  1040. 

On  necessity  that  agent's  authority  to  purchase  or  sell  real  projh 
erty  be  in  writing  to  enable  him  to  receive  compensation  for  his 
services,  see  notes  in  44  L.  B.  A.  601;  9  I*.  B.  A.  (N.  S.)  933. 

Beporteb. 
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Contracts — Oonsideratlon — Contract  to  Pay  ConuniBslon. 

2.  The  serviceB  rendered  by  a  corporation  employed  to  procure 
an  exchange  of  realty  were  the  consideration  for  its  employer's 
promise  to  pay  commission,  because  the  services  to  be  rendered  fur- 
nished the  only  inducement  for  the  promise. 

[As  to  when  the  consideration  for  a  contract  is  sufficiently 
expressed,  see  note  in  60  Am.  St.  Bep.  432.] 

BrokexB — ^Employment  of  Broker— Writing  Stating  Amount  of  Com- 
mission— Statate  of  Frauds. 

3.  By  the  statute  of  frauds,  Section  808,  subdivision  8,  L.  O.  li., 
rendering  void  an  agreement  authorizing  or  employing  an  agent  or 
broker  to  sell  or  purchase  realty  for  compensation  or  a  commission,  the 
writing  employing  a  broker  must  state  the  amount  of  the  commission 
agreed  to  be  paid  to  him,  that  being  a  requirement  predicated  on  the 
fact  that  the  amount  of  the  commission  agreed  upon  constitutes  a 
term  of  the  contract. 

Words  and  Phrases — ^"Consideration" — **Price.'» 

4.  "Price"  and  "consideration"  should  not  be  confounded,  for, 
though  sometimes  the  same,  they  are  not  always  identical. 

Brokers — Contract  of  Employment  of  Broker  to  Exchange  Realty — 
Writing  Expressing  Consideration. 

5.  The  writing  signed  by  an  owner  of  property  employing  a  cor- 
poration to  procure  its  exchange,  reading  that  he  agreed  to  pay  the 
corporation  in  cash  as  a  commission  for  its  services  2%  per  cent  on 
the  selling  price  of  the  price  for  which  the  property  was  sold  or  at 
which  it  was  exchanged,  satisfied  the  statute  of  frauds,  Section  808, 
subdivision  8,  L.  O.  L.,  as  to  agreements  employing  agents  or  brokers 
to  sell  or  purchase  realty,  by  expressing  the  consideration. 

Brokers — Contract — ^Performance  of  Action  on  Which  Promise  was 
Conditioned — Conversion  of  Oifer  Into  a  Binding  Agreement. 

6.  Where  a  corporate  realty  broker,  employed  to  effect  an  ex* 
change  of  property,  did  so,  thus  performing  the  act  on  which  its  em« 
ployer's  promise  to  pay  commission  was  conditioned,  it  furnished  the 
consideration  necessary  to  convert  its  employer's  promise  to  pay 
commission  into  an  obligation  to  pay  it,  thus  transforming  into  a 
binding  agreement,  satisfying  the  statute  of  frauds,  Section  808, 
subdivision  8  L.  O.  L.,  its  employer's  written  offer  to  pay  commission 
for  services  m  effecting  exchange. 

Frauds,  Statute  of— Good  Contract. 

7.  Whatever  would  be  a  good  contract  under  the  law  of  contract 
in  the  absence  of  the  statute  of  frauds  is  a  good  contract  in  the 
presence  of  the  statute,  providing  only  that  it  complies  therewith  by 
being  in  writing  and  expressing  the  consideration. 

Frauds,  Statute  of — Bequirements  of  Writing. 

8.  A  writing,  to  satisfy  the  statute  of  frauds.  Section  808,  L.  O.  L., 
must  show  the  contracting  parties,  intelligently  identify  the  subject 
matter,  disclose  the  terms  and  condition  of  the  agreement,  express 
the  consideration,  and  be  signed  by  the  party  to  be  charged. 
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ON  PETITION  FOB  REHEABINO. 

GontractB — Consideration — ^Broker's  Contract. 

9.  An  owner's  promise  in  his  written  offer  to  pay  a  commission 
for  the  sale  or  exchange  of  realty  was  designed  to  procure  a  broker's 
services,  such  services  to  be  rendered  are  taken  as  the  consideration 
for  the  promise. 

Broken — Contract — Statate  of  Frauds — Consideration. 

10.  Under  Section  808,  subdivision  8,  L.  O.  L.,  requiring  broker's 
contract  to  buy  or  sell  to  state  the  consideration,  while  the  considera- 
tion must  be  expressed,  it  need  not  be  formally  and  precisely  ex- 
pressed, and  it  is  sufficiently  expressed  if  it  appears  by  necessary 
inference. 

Brokers — Statate  of  Frauds — Written  Offer — ^Parol  Acceptuica. 

11.  A  written  offer  may  constitute  a  sufficient  memorandum  of 
the  broker's  written  contract  required  by  Section  808,  subdivision  8, 
L.  O.  L.,  to  charge  the  party  making  it,  if  it  is  later  accepted  by 
parol. 

From  Multnomah :  Robebt  G.  Mobbow,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Habbis. 

This  is  an  action  by  the  Oregon  Home  Builders,  a 
corporation,  to  recover  a  commission  for  procuring 
an  exchange  of  lands.  The  trial  court  sustained  a  de- 
murrer to  the  complaint ;  the  plaintiff  refused  to  plead 
further ;  a  judgment  was  rendered  for  the  defendant ; 
and  the  plaintiff  appealed.  For  the  purposes  of  the 
appeal  the  statement  of  facts  found  in  the  complaint 
must  be  accepted  as  true.  The  complaint  alleges  that 
on  October  26, 1915, 

**the  defendant,  in  writing,  authorized  and  employed 
plaintiff  to  sell  or  exchange  property  of  which  the  de- 
fendant was  the  owner.** 

The  writing  is  as  follows : 

''Realty  Contract. 

''Portland,  Oregon,  Oct.  26, 1915. 
' '  To  the  Oregon  Home  Builders : 

"You  are  hereby  employed  and  authorized  to  offer 
for  sale  or  exchange  and  given  the  sale  of  the  property 
described  in  the  margin  hereof,  at  the  price  and  terms 
noted  therein  or  at  such  other  price  and  terms  as  I 


520  The  Oregon  Home  Builders  v.  Crowley.     [87  Or. 


may  hereafter  agree  to.  You  are  hereby  authorized 
by  me  to  accept  a  deposit  to  be  applied  on  the  purchase 
price  of  said  property,  and,  in  my  name,  to  execute 
and  deliver  a  binding  written  contract  for  the  sale  and 
conveyance  of  the  said  above-described  property.  In 
the  event  that  you  find  a  buyer  ready  and  willing  to 
consummate  a  deal  for  said  price  and  terms  or  on  such 
other  terms  and  price  as  may  be  agreed  to  by  me,  or 
place  me  in  touch  with  a  buyer  to  whom  I  at  any  subse- 
quent time  sell  or  convey  said  property,  I  hereby  agree 
to  pay  you  in  cash,  as  a  commission  for  your  services, 
the  following  sums,  to-wit,  2i/^%  on  the  selling  price 
of  the  price  for  which  said  property  is  sold  or  at  which 
it  is  exchanged,  which  said  commission  I  authorize  you 
to  retain  out  of  the  first  money  paid  on  the  purchase 
price  of  said  property  as  a  deposit,  or  otherwise. 

''I  hereby  warrant  the  information  given  in  the  mar- 
gin  to  be  true  and  that  I  am  in  peaceable  possession 
of  the  said  described  property,  that  my  title  to  the 
same  is  perfect,  and  is  without  encumbrance,  except 
as  stated,  and  that  I  will  furnish  a  satisfactory  ab- 
stract of  title  brought  down  to  the  date  of  sale  show- 
ing such  title. 

'  *  In  case  of  an  exchange  of  my  said  property  I  have 
no  objection  to  your  representing  and  accepting  com- 
pensation from  the  other  party  to  the  exchange  as 
well  as  myself. 

'*I  agree  to  furnish  an  abstract  of  title  to  the  date 
of  sale. 

''I  further  agree  that  this  contract  and  the  author- 
ity hereby  conferred  shall  continue  in  effect  until  I 
give  you  15  days'  notice  of  withdrawal. 

**J.  M.  Crowley. 

''Address  203-4  Panama  Bldg. 

' '  Telephone  No.  M.  2630. ' ' 

In  the  margin  appears  the  following: 

'*If  city  property,  fill  the  following  blanks:  Legal 
description  Lot  8,  Block  242,  E.  Portland,  Addition  to 
the  city  of  Portland,  County  of  Multnomah,  state  of 
Oregon,  40  50  x  100.  Location  by  street  or  number 
89   E.   12th.    Price,  $20,500.00.    Terms,   want  impr. 
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farm.  Present  encumbrances :  Mortgage  $5500.00,  city 
liens,  bonded,  $600.00.  Are  interest  charges  and  all 
bonded  assessments  paid  to  datet  Yes.  Character  of 
improvements,  Concrete  Apt.  5-2  room — 14  rooms  on 
second  floor  with  2  baths. 

* '  1st  floor — 5-2  rooms  and  bath  $15.00  per  month. 

*'2nd  floor — 2-2  room,  no  bath,  $12.00  per  month. 
3-n3  room  and  no  bath,  $12.00  per  month. 

**  Additional  information,  40  x  100  S.  W.  Cor.  12th 
and  E.  Stark. 

'* Income:  Has  brought  1500  to  2500  per  year.  No 
expenses. '  * 

The  plaintiff  avers  that  it  ''accepted  said  employ- 
ment and  contract  orally.^*  Continuing,  the  plaintiff 
alleges  that  while  the  '  *  contract '  *  was  still  in  effect  it 
''found  and  procured  a  buyer  for  said  property  in  the 
person  of  one  Blanche  Todd,^'  who  owned  some  land 
in  Clackamas  County.  After  "numerous  and  continu- 
ous negotiations  *  *  in  many  of  which  plaintiff  as- 
sisted, associated  and  participated''  Blanche  Todd  and 
the  defendant  exchanged  properties.  The  property  of 
the  defendant  was  priced  at  $20,500 ;  and  the  plaintiff  is 
attempting  to  recover  a  commission  of  $512.50,  being 
2%%  of  the  selling  price.     Bbvbbsed  and  Bemanded. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  W.  B.  Shively. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Angell  <&  Fisher^  with  an  oral  argument  by  Mr. 
H.  D.  Angell. 

Mb.  Justice  Harris  delivered  the  opinion  of  the  court. 

1.  The  only  question  for  decision  is  whether  the  writ- 
ing signed  by  Crowley  satisfies  the  statute  of  frauds. 
The  defendant  contends  that  the  writing  is  insufficient 
to  meet  the  requirements  of  Section  808,  L.  0.  L.,  be- 
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cause  (1)  it  fails  to  express  the  consideration;  and 
(2)  it  is  a  mere  offer  and  therefore  not  an  agreement. 
Section  808,  subdivision  8,  L.  0.  L.,  reads  thus : 

''In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  subscribed 
by  the  party  to  be  charged,  or  by  his  lawfully  author- 
ized agent ;  evidence,  therefore,  of  the  agreement  shall 
not  be  received  other  than  the  writing,  or  secondary 
evidence  of  its  contents,  in  the  cases  prescribed  by 
law: —  •  • 

''8.  An  agreement  entered  into  subsequent  to  the 
taking  effect  of  this  act,  authorizing  or  employing  an 
agent  or  broker  to  sell  or  purchase  real  estate  for  com- 
pensation or  a  commission.'^ 

Our  statute  was  adopted  in  1862  as  a  part  of  the  Civil 
Code  and,  as  originally  enacted,  it  embraced  seven  sub- 
divisions which  covered  the  several  classes  of  cases 
which  were  provided  for  by  the  fourth  and  seventeenth 
sections  of  the  English  Statute  of  Frauds.  Subdivi- 
sion 8  was  added  to  our  statute  in  1909.  In  each  of  the 
eight  classes  of  cases  mentioned  in  Section  808,  L.  0.  L., 
there  must  be  a  writing  or  writings  evidencing  the 
agreement  and  expressing  the  consideration.  The  con- 
tention that  the  writing  signed  by  Crowley  does  not 
express  the  consideration  naturally  involves' two  ques- 
tions: (1)  What  is  the  consideration  that  must  be  ex- 
pressed; and  (2)  when  can  it  be  said  that  the  consid- 
eration is  expressed.  There  was  a  reason  for  inserting 
in  our  statute  the  clause  ''expressing  the  considera- 
tion.'* A  history  of  the  English  statute  and  the  fact 
that  American  courts  had  differed  in  their  views  about 
the  necessity  of  expressing  the  consideration  under 
their  respective  statutes  of  frauds  serve  to  explain  the 
clause  in  question. 

The  Statute  of  Frauds,  29  Car.  II,  c.  3,  became  opera- 
tive in  1677.    The  fourth  section  provided : 


Feb.  1918.]    The  Oregon  Home  Builders  v.  Crowley.    523 

I '  And  bee  it  further  enacted  by  the  anthoritie  afore- 
said That  from  and  after  the  said  f ower  and  twentyeth 
day  of  June  noe  Action  shall  be  brought  whereby  to 
charge  any  Executor  or  Administrator  upon  any  spe- 
ciall  promise  to  answre  damages  out  of  his  owne  Es- 
tate (2)  or  whereby  to  charge  the  Defendant  upon  any 
speciall  promise  to  answre  for  the  debt,  default  or  mis- 
carriages of  another  person  (3)  or  to  charge  any  per- 
son upon  any  agreement  made  upon  consideration  of 
Marriage  (4)  or  upon  any  Contract  or  Sale  of  Lands 
Tenements  or  Hereditaments  or  any  Interest  in  or  con- 
cerning them  (5)  or  upon  any  Agreement  that  is  not 
to  be  performed  within  the  space  of  one  yeare  from  the 
making  thereof  (6)  unlesse  the  Agreement  upon  which 
such  Action  shall  be  brought  or  some  Memorandum  or 
Note  thereof  shall  be  in  writeing  and  signed  by  the 
partie  to  be  charged  therewith  or  some  other  person 
thereunto  by  him  lawfully  authorized. ' ' 

It  will  be  observed  that  the  fourth  section  does  not 
in  terms  require  an  expression  of  the  consideration. 
However,  in  the  celebrated  case  of  Wain  v.  Warlters,  5 
East,  10,  decided  in  1804,  it  was  held  that  the  writing 
must  express  the  consideration.  Wain  and  another 
were  the  indorsees  and  holders  of  a  bill  of  exchange 
dated  February  14, 1803,  drawn  by  one  Gore  upon  and 
accepted  by  one  Hall,  whereby  Gore  requested  Hall  70 
days  after  date  to  pay  to  Gore's  order  56£,  16s  and  6d. 
The  sum  expressed  in  the  bill  of  exchange  became  due 
and  the  indorsees  retained  an  attorney  to  sue  Gore  and 
Hall  for  the  amount  due,  when  Warlters  on  April  30, 
1803,  in  consideration  that  the  indorsees  would  forbear 
to  proceed  for  the  recovery  of  the  amount  due  on  the 
bill  of  exchange,  promised  the  indorsees  to  pay  them 
by  half -past  4  o'clock  that  day  56£.  and  the  expenses 
which  had  then  been  incurred  by  them  on  the  bill  of  ex- 
change. The  indorsees  stayed  proceedings  against 
Gore  and  Hall  and  npon  the  failure  of  Warlters  to  make 
payment  they  sued  Warlters.    At  the  trial  they  pro- 
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duced  a  writing  signed  by  Warlters  which  was  in  these 
words : 

'*  Messrs.  Wain  and  Co.  I  will  engage  to  pay  you  by  % 
past  4  this  day  fifty-six  pounds  and  expenses  on  bill 
that  amount  on  Hall.  (Signed)  Jno.  Warlters,  (and 
dated)  No.  2,  Comhill,  April  30th,  1803.** 

Warlters  objected  to  the  writing  upon  the  ground 
that  it  did  not  express  the  consideration.  It  was  held 
that  the  word  '* agreement'*  included  both  the  promise 
and  the  consideration  and  since  the  writing  only  con- 
tained the  promise  and  made  no  reference  to  the  con- 
sideration for  the  promise  it  did  not  comply  with  the 
fourth  section  of  the  statute  of  frauds.  The  decision 
in  Wai/n  v.  Warlters  has  probably  caused  more  discus- 
sion than  any  other  case  dealing  with  the  statute  of 
frauds.  Some  of  the  American  courts  followed  Wain 
V.  Warlters  while  others  declined  to  do  so :  Browne  on 
St.  of  Frauds  (5  ed.),  §390;  Anson  on  Contracts  (2 
Am.  ed.),  70,  note  2;  1  Reed  on  St.  of  Frauds,  §§  421, 
422  and  427 ;  20  Cyc.  262.  Prior  to  the  adoption  of 
Section  808,  L.  0.  L.,  the  courts  of  this  country  had  been 
differing  in  their  opinions  as  to  whether  or  not  a  stat- 
ute which  required  an  agreement  to  be  in  writing  meant 
that  the  consideration  as  well  as  the  promise  should  be 
in  writing,  and  in  order  to  make  the  statute  certain  the 
legislature  inserted  the  clause  '*  expressing  the  consid- 
eration.** In  a  few  of  the  states  statutes  have  been 
enacted,  as  in  Oregon,  requiring  the  consideration  to  be 
expressed  in  the  writing  while  many  of  the  states  have 
expressly  provided  by  statute  that  the  consideration 
for  an  agreement  within  the  statute  of  frauds  need  not 
be  expressed  in  the  writing ;  and  in  those  states  where 
the  statute,  like  the  English  statute  of  frauds,  does  not 
in  terms  speak  of  the  consideration  for  the  agreement, 
the  courts  are  still  divided  upon  the  question  of  whether 
the  consideration  must  be  expressed  as  ruled  in  Wain  v. 
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Warlters:  Browne  on  St.  of  Fr.  (5  ed.),  §§  391,  393;  20 
Cyc.  262. 

The  territory  of  Alaska  and  the  states  of  Alabama, 
Minnesota,  Nevada  and  Wisconsin  have  enacted  stat- 
utes requiring  an  expression  of  the  consideration  in  the 
writing:  Comp.  Laws  of  Alaska  (1913),  Section  1876; 
2  Code  of  Ala.  (1907),  Section  4289;  General  Statutes 
of  Minn.  (1913),  Section  6998;  Revised  Laws  of  Nev. 
(1912),  Section  1075;  Wis.  Statutes  (1913),  Section 
2307.  Li  Colorado  the  writing  must  contain  an  ex- 
pression of  the  consideration  if  it  be  a  contract  for  the 
leasing  of  land  for  a  longer  period  than  one  year  or  if 
it  be  for  the  sale  of  any  interest  in  land;  Mills*  Col. 
Stat.  (1912),  Section  3061. 

The  statute  of  frauds  first  enacted  in  New  York  on 
February  26, 1787,  like  the  English  statute,  did  not  in 
terms  require  an  expression  of  the  consideration:  1 
N.  Y.  Revised  Laws  (1802),  p.  79,  Section  XI.  How- 
ever,  the  statute  was  afterwards  amended  by  requir- 
ing that  the  contract  or  agreement  ''or  some  note  or 
memorandum  thereof,  expressing  the  consideration,  be 
in  writing":  2  Revised  Statutes  of  New  York  (1829), 
Ch.  7,  Title  I,  Section  8  and  Title  II,  Section  2,  p.  135. 
In  1863  the  legislature  again  amended  chapter  7,  Title 
II,  Section  2  of  the  Revised  Statutes  by  eliminating  the 
words  ''expressing  the  consideration":  Laws  of  New 
York,  86th  Sess.  (1863) ;  4  Birdseye^s  Cumming  &  Gil- 
bert's Con.  Laws  of  New  York  Ann.,  p.  4188,  Section 
31.  This  legislation  must  be  kept  in  mind  when  read- 
ing the  New  York  decisions. 

Statutes  expressly  providing  that  the  consideration 
need  not  be  expressed  in  the  writing  have  been  enacted 
in  the  territory  of  Hawaii  and  in  the  states  of  Illinois, 
Indiana,  Kentucky,  Maine,  Massachusetts,  Michigan, 
New  Jersey,  Virginia  and  West  Virginia :  Section  2660, 
Revised  Lslws  of  Hawaii;  Section  5869,  J.  &  A.  111. 
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Stat.  Ann.;  3  Bums'  Ann.  Ind.  Stat.  (1914),  Section 
7464;  Section  470,  CarrolPs  Ky.  Stats.  (1915) ;  Ch.  114, 
Section  1,  p.  1395,  Eevised  Stats,  of  Me.  (1916);  Re- 
vised Laws  of  Mass.  (1902),  Ch.  74,  Section  2 ;  Howell's 
Mich.  Stat.  (1912),  Sections  11,396,  11,403;  2  Comp. 
Stats,  of  N.  J.  (1911),  Section  9,  p.  2616 ;  Pollard's  Code 
of  Va.  (1904),  Section  2840;  W.  Va.  Code  (1913)*,  Sec- 
tion 4171. 

Tennessee  has  a  statute  which  provides  that  all  con- 
tracts in  writing  signed  by  the  party  to  be  bound  are 
prima  facie  evidence  of  a  consideration:  Shannon's 
Ann.  Code  of  Tenn.  (1917),  Section  3214.  In  the 
states  of  Montana  and  Idaho  a  written  instrument  is  by 
statute  made  presumptive  evidence  of  a  consideration : 
1  Rev.  Codes  of  Mont.  (1907),  Section  5010;  1  Ida.  Rev. 
Codes  (1907),  Section  3314. 

While  as  already  shown  courts  and  legislatures  may 
differ  in  their  views  as  to  whether  or  not  the  considera- 
tion  for  an  agreement  within  the  statute  of  frauds 
must  be  expressed  in  the  writing,  nevertheless  it  is 
quite  manifest  that  the  term  ** consideration"  has  a 
definite  meaning.  It  does  not  have  one  definition  when 
applied  to  subdivision  8  and  another  when  applied 
to  the  remaining  subdivisions  of  Section  808,  L.  0.  L. 
It  cannot  have  one  signification  under  the  English  stat- 
ute and  another  under  the  American  statutes.  The 
**  consideration "  which  by  force  of  judicial  opinion 
must  be  expressed  to  comply  with  the  English  and  some 
of  the  American  statutes  is  the  same  **  consideration " 
which  by  force  of  the  statute  itself  must  be  expressed 
to  comply  with  a  few  of  the  American  statutes ;  and  so 
too  the  *' consideration "  which  by  force  of  judicial  de- 
cision need  not  be  expressed  in  some  of  the  states  is  the 
same  ** consideration"  which  by  force  of  statute  need 
not  be  expressed  in  many  of  the  states.    In  brief  a 
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definition  of  '* consideration*^  applicable  to  one  statute 
of  frauds  is  equally  applicable  to  all  other  statutes  of 
frauds,  because  they  all  deal  with  agreements;  and  a 
definition  which  will  apply  to  the  first  seven  subdivi- 
sions of  Section  808,  L.  0.  L.,  will  likewise  apply  to  the 
eighth  subdivision. 

One  author  defines  "consideration**  as  "a  benefit  to 
the  party  promising  or  a  loss  or  detriment  to  the  party 
to  whom  the  promise  is  made '  * :  9  Cyc.  308.  Another 
text-writer  states  that  **  consideration  is  that  which 
moves  from  the  promisee,  or  to  the  promisor,  at  the 
express  or  implied  request  of  the  latter,  in  return 
for  his  promise*':  Clark  on  Contracts  (3  ed.),  §  61. 
Blackstone  says  that  the  consideration  upon  which  a 
contract  is  made  is  ''the  reason  which  moves  the  con- 
tracting party  to  enter  into  the  contract'*:  2  Black. 
Com.  444.  In  Lueddemarm  v.  Rudolph,  79  Or.  249,  257 
(154  Pac.  116, 155  Pac.  172),  this  court  said :  ''The  con- 
sideration is  that  which  induces  a  party  to  act  or  prom- 
ise." The  same  test  is  announced  in  Hildebrand  v. 
Bloodsworth,  12  Or.  75,  78  (6  Pac.  233) ,  and  in  Woods 
V.  Dunn,  81  Or.  457,  467  (159  Pac.  1158).  A  prominent 
text-writer  says  that  "consideration  may  be  defined  as 
any  act  or  forbearance  called  for  and  induced  by  the 
promise":  1  Elliott  on  Cont.,  §203. 

2.  The  consideration  for  the  promise  upon  which  this 
action  is  brought  cannot  be  said  to  be  a  promise  made 
by  the  plaintiff  or  money  paid  by  it,  because  the  writing 
does  not  state  nor  is  it  claimed  that  the  plaintiff  gave 
a  promise  or  paid  money  for  the  promise  of  the  defend- 
ant. If  the  consideration  is  not  found  in  a  promise 
made  by  the  plaintiff  or  money  paid  by  it  then  it  must 
be  found  either  in  the  act  performed  by  the  plaintiff  or 
in  the  commission  to  be  paid.  The  action  is  brought 
upon  a  promise  made  by  the  defendant.  The  promise  is 
to  pay  a  certain  sum  of  money  as  a  commission.    How 
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can  it  be  said  that  the  comimssioii  or  the  payment  of  it 
is  the  inducement  for  the  promise  to  pay  it  when  the 
payment  of  a  fixed  commission  is  a  part  of  the  promise 
itself.  The  amount  promised  measures  the  extent  of 
the  promise  and  the  payment  of  the  amount  is  the  ful- 
filhnent  of  the  promise  and  not  the  consideration  for 
the  promise.  Eliminate  the  commission  and  there  is 
no  promise.  The  promise  and  the  consideration  are 
not  the  same  thing.  The  promise  to  pay  is  not  its  own 
inducement  to  pay.  In  Wain  v.  Warlters  the  action 
was  brought  on  the  promise  of  Warlters  to  pay,  while 
the  consideration  for  the  promise  was  the  forbearance 
to  sue.  The  service  rendered  by  the  Oregon  Home 
Builders  is  the  consideration  for  the  promise  upon 
which  this  action  is  brought  because  the  service  to  be 
rendered  furnished  the  only  inducement  for  the  prom- 
ise :  Hall  V.  Olson,  58  Or.  464,  466  (114  Pac.  638) ;  Hen- 
derson V.  Lemke,  60  Or.  363,  365  (119  Pac.  482) ;  Woods 
V.  Dunn,  81  Or.  457,  467  (159  Pac.  1158).  In  Roberts 
V.  Griswold,  35  Vt.  496  (84  Am.  Dec.  641),  David 
Roberts,  an  attorney,  had  rendered  services  for  Daniel 
B.  Griswold  and  afterwards  A.  V.  Griswold  wrote  to 
Roberts  thus : 

*'I  can  assure  you  that  he  [referring  to  Daniel  B." 
is  perfectly  good,  and  will  hold  mjself  accountable  tha ; 
he  shall  pay  you  for  all  the  services  you  have  or  may 
render  him  in  the  suit  with  Sheldon '  * ; 

and  it  was  held  that  * '  the  services  thereafter  to  be  ren- 
dered constituted  the  consideration.*'  In  Browne  on 
the  Statute  of  Frauds  (5  ed.),  Section  405,  we  find  the 
following : 

**As  a  general  rule,  however,  in  all  cases  where  the 
language  of  the  memorandum  shows  with  reasonable 
clearness  that  the  defendant's  promise  is  designed  to 
procure  something  to  be  done  *  *  by  the  party  to  whom 
it  is  made,  *  *  for  the  promisor,  •  •  such  act  *  •  so 
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stipulated  for  by  the  def endant,  is  taken  to  be  the  in-^ 
ducement  to  his  promise. '  * 

The  promise  made  by  Crowley  was  designed  to  pro- 
cure the  services  of  the  Oregon  Home  Builders  in  offer- 
ing a  sale  of  his  land  and  therefore  the  services,  when 
rendered,  constituted  the  consideration  for  the  promise. 

3, 4.  It  is  true  that  the  writing  must  state  the  amount 
of  the  commission  agreed  to  be  paid  to  the  broker  but  it 
is  also  true  that  this  requirement  is  predicated  upon 
the  fact  that  the  amount  of  the  commission  agreed  upon 
constitutes  one  of  the  terms  of  the  contract  which  must 
be  in  writing :  3  Jones  on  Ev.,  §  429,  p.  128.  Price  and 
consideration  should  not  be  confounded  for,  though 
sometimes  the  same,  they  are  not  always  identical. 
Even  in  those  states  where  the  writing  need  not  state 
the  consideration  for  a  promise  it  is  nevertheless  gen- 
erally held  that  the  price  agreed  upon  by  the  parties 
must  be  stated  in  the  writing  because,  for  example  in 
the  case  of  a  contract  of  sale,  the  price  when  agreed 
upon  is  one  of  the  component  terms  of  the  contract: 
Browne  on  Statute  of  Frauds  (5  ed.),  §§  376,  381,  381a, 
381b ;  3  Jones  on  Ev.,  §  429,  p.  128 ;  20  Cyc.  269.  If, 
however,  one  party  agrees  to  sell  property  to  another 
and  the  parties  do  not  fix  a  price  it  is  generally  held 
that  the  writing  need  not  refer  to  the  price  on  the 
theory  that  what  the  law  is  deemed  to  write  into  the 
contract,  the  parties  need  not  also  write:  3  Jones  on 
Ev.,  §  429,  p.  128 ;  Browne  on  Statute  of  Frauds  (5  ed.), 
§  377 ;  20  Cyc.  263.  This  general  doctrine  has  been  ap- 
plied in  California  to  a  statute  like  our  subdivision  8 : 
Deering's  Civil  Code  of  Cal.  (1915),  §  1624,  subd.  6.  In 
Muncy  v.  Thompson,  26  Cal.  App.  634  (147  Pac.  1178), 
it  was  held  that  *4n  the  absence  of  any  agreement  as 
to  commission,  the  agent,  if  authorized  in  writing  to 
negotiate  a  sale  of  real  estate,  is  entitled  to  a  reasonable 
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compensation  for  his  services/*  In  Washington,  an- 
other state  with  a  statute  like  subdivision  8,  it  is  held 
that  the  amount  of  the  commission  must  be  stated  in 
the  writing:  Pierce's  Wash.  Code  Annotated  (1912), 
Tit.  203,  §  3,  subd.  5.  In  Foote  v.  Rabbins,  50  Wash. 
277  (97  Pac.  103),  the  court  said: 

yifhj  the  written  agreement  the  payment  of  a  com- 
mission by  respondents  was  contemplated,  resort  must 
now  be  had  to  oral  evidence  for  the  purpose  of  show- 
ing the  amount  of  such  commission,  and  that  it  was  to 
be  paid  by  the  appellant  as  vendor  and  not  by  the  pur- 
chaser as  vendee.  The  unmistakable  purpose  of  the 
statute  was  to  avoid  any  such  method  of  fixing  the  ex- 
tent of  the  liability,  or  the  liability  itself,  of  either  a 
vendor  or  a  vendee  for  the  payment  of  a  commission." 

This  rule  was  announced  on  the  authority  of  Zinir- 
merman  v.  Zehendner,  164  Ind.  466  (73  Pac.  920,  2 
Ann.  Cas.  655),  construing  an  Indiana  statute  in  sub- 
stance the  same  as  ours ;  and  in  this  connection  it  is  in- 
teresting to  note  that  since  May  6,  1853,  Indiana  has 
had  a  statute  reading  thus : 

* '  The  consideration  of  any  such  promise,  contract  or 
agreement  need  not  be  set  forth  in  such  writing,  but 
may  be  proved:**  3  Burns*  Ann.  Ind.  Stat.  (Rev.  of 
1914),  §7464. 

See  also:  Forland  v.  Boyum,  53  Wash.  421  (102 
Pac.  34) ;  Keith  v.  Smith,  46  Wash.  131  (89  Pac.  473, 13 
Ann.  Cas.  975) ;  Houtchens  Go.  v.  Nichols^  81  Wash. 
238  (142  Pac.  674).  In  at  least  two  of  the  states, 
Nebraska  and  New  Jersey,  the  question  is  taken  from 
the  field  of  judicial  construction  by  positive  statutes 
which  provide  that  the  amount  of  the  commission  must 
be  stated  in  the  writing:  Rev.  Stats,  of  Neb.  (1913), 
Section  2628,  p.  739 ;  2  Comp.  St.  of  N.  J.,  p.  2617,  Sec- 
tion 10.  The  difference  between  the  views  expressed 
by  courts  of  other  jurisdictions  as  well  as  the  express 
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statutory  requirements  in  some  of  the  states  only  illus- 
trate the  real  diflSculties  that  may  arise  out  of  seem- 
ingly plain  statutes  like  subdivision  8  of  Section  808, 
L.  0.  L.  However,  all  further  debate  in  this  state  is 
foreclosed  by  this  court  speaking  through  Mr.  Justice 
Benson  in  Taggart  v.  Hunter,  78  Or.  139  (150  Pac. 
738, 152  Pac.  871),  where  after  an  exhaustive  presenta- 
tion by  learned  counsel  and  a  careful  consideration  of 
all  phases  of  the  question  it  was  concluded  that  if  the 
writing  is  silent  upon  the  amount  of  the  commission  to 
be  paid  it  fails  to  satisfy  the  statute  of  frauds.  Sub- 
division 8  was  designed  as  a  remedy  for  a  twofold  evil : 
(1)  Brokers  claiming  commissions  when  they  had  never 
been  authorized  to  sell;  and  (2)  brokers  claiming  exces- 
sive rates  although  authorized  to  sell.  The  conclusion 
reached  in  Taggart  v.  Hvmter,  that  the  writing  must 
state  the  amount  or  rate  of  commission  to  be  paid  is 
justified  by  the  history  and  purpose  of  the  statute. 

5.  The  next  question  is  whether  the  writing  expresses 
the  consideration.  The  fact  that  our  statute  in  terms 
states  that  the  consideration  must  be  expressed  is  not 
to  be  taken  to  mean  that  the  expression  shall  be  dif- 
ferent in  degree  from  the  expression  required  by  Wain 
V.  Warlters  under  the  English  statute.  In  one  instance 
an  expression  of  the  consideration  is  required  by  the 
legislature  and  in  the  other  it  is  required  by  the  judi- 
ciary ;  but  both  demand  that  the  consideration  be  ' '  ex- 
pressed.*' The  consideration  is  suiBSciently  expressed 
under  the  English  statute  if  it  is  expressly  stated  or 
if  it  appears  by  necessary  inference  from  the  terms 
of  the  writing :  James  v.  Williams ^  5  Barn.  &  Ad.  1109 ; 
Raikes  v.  Todd^  8  Ad.  &  E.  846.  All  the  courts,  in 
states  having  statutes  which,  like  ours,  require  a  writ- 
ing ''expressing  the  consideration,**  have  given  ap- 
proval to  writings  in  which  the  consideration  appeared 
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by  necessary  inference:  Jenkins  v.  Harrison,  66  Ala. 
845,  354 ;  Nelson  v.  Shelby  Mfg.  d  Imp.  Co.,  96  Ala.  515, 
528  (11  South.  695,  38  Am.  St.  Rep.  116) ;  Wilson  Setv- 
ing  Mach.  Go.  v.  Schnell,  20  Minn.  40,  45;  Osborne  v. 
Baker,  34  Minn.  307,  311  (25  N.  W.  606,  57  Am.  Rep. 
55) ;  Straight  v.  Wight,  60  Minn.  515,  517  (63  N.  W. 
105) ;  White  Sewing  Mach.  Go.  v.  Fowler,  28  Nev.  94 
(78  Pac.  1034) ;  Williams  v.  Ketchum,  19  Wis.  231,  247 ; 
Houghton  v.  Ely,  26  Wis.  181,  194  (7  Am.  Rep.  52) ; 
McFarlane  v.  Wadhams,  176  Fed.  82,  85  (99  C.  C.  A. 
602). 

In  those  jurisdictions  where  the  consideration  must 
be  expressed,,  whether  the  requirement  be  by  force  of 
statute  or  by  force  of  judicial  decision,  it  is  suflScient  if 
the  consideration  appears  by  necessary  inference:  3 
Jones  on  Ev.  430 ;  20  Cyc.  266 ;  1  Reed  on  Statute  of 
Frauds,  §429;  Henderson  v.  Lemke,  60  Or.  363  (119 
Pac.  482) ;  Balfour  v.  Knight,  86  Or.  165  (167  Pac.  484, 
485).  See,  also,  Johnston  v.  Wadsworth,  24  Or.  494, 
502  (34  Pac.  13). 

A  clear  statement  of  the  criterion  by  which  to  deter- 
mine whether  the  consideration  is  adequately  expressed 
is  furnished  in  Hawes  v.  Armstrong,  1  Bing.  N.  0.  761, 
where  the  point  in  dispute  was  whether  the  considera- 
tion sufficiently  appeared  in  the  written  memorandum. 
The  court  said : 

* '  That  such  consideration  does  not  appear  expressly, 
and  in  terms,  in  such  memorandum,  is  apparent  on  the 
bare  inspection  of  the  writing  itself.  It  is  not,  how- 
ever, necessary  that  such  consideration  should  appear 
in  express  terms:  It  would  undoubtedly  be  sufficient 
in  any  case,  if  the  memorandum  is  so  framed  that  any 
person  of  ordinary  capacity  must  infer  from  the  perusal 
of  it,  that  such  and  no  other,  was  the  consideration 
upon  which  the  undertaking  was  given.  Not  a  mere 
conjecture,  however  plausible,  that  the  consideration 
stated  in  the  declaration  was  that  intended  by  the 
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memorandum,  would  be  sufficient  to  satisfy  the  statute ; 
but  there  must  be  a  well-grounded  inference,  to  be 
necessarily  collected  from  the  terms  of  the  memoran- 
dum, that  the  consideration  stated  in  the  declaration, 
and  no  other  than  such  consideration,  was  intended  by 
the  parties  to  be  the  ground  of  the  promise.  *  * 

See  also:  Wilson  Sewing  Mach.  Go.  v.  Schnell,  20 
Minn.  40,  45 ;  20  Cyc.  266 ;  3  Jones  on  Ev.,  §  430,  p.  130 ; 
Browne  on  Statute  of  Frauds  (5  ed.),  §  399. 

Looking  now  to  the  writing  signed  by  Crowley  and 
applying  to  it  the  test  accepted  by  nearly  all,  if  not 
all,  the  authorities,  it  will  plainly  appear  that  the  con- 
sideration is  expressed  in  the  writing.  The  promise 
is  to  pay  a  commission.  For  what?  "For  your  ser- 
vices'*  is  the  answer  given  in  the  very  words  of  the 
writing,  after  having  first  specified  the  services  men- 
tioned. The  writing  sufficiently  states  the  considera- 
tion whether  the  consideration  is  the  service  rendered 
or  the  commission  to  be  paid,  for  both  are  expressed 
in  the  writing.  This  action  is  brought  upon  a  promise 
to  pay  money.  The  writing  which  contains  the  promise 
also  contains  a  statement  of  the  consideration  for  the 
promise,  the  services  of  the  broker. 

6.  The  next  contention  of  the  defendant  is  based 
upon  the  theory  that  the  writing  contains  a  mere  offer 
and  that  it  does  not  evidence  an  agreement.  The  de- 
fendant states  his  argument  thus : 

*'The  respondent's  offer  was  a  voluntary  one,  for 
which  no  consideration  was  given,  no  mutual  promises 
were  exchanged,  and  nothing  of  value  passed  as  a  con- 
sideration. The  offer,  therefore,  was  a  mere  nudum 
pactum,  and  the  appellant  acquired  no  rights  by  reason 
of  it.'' 

We  may  assume  that  in  the  beginning  the  writing 
only  contained  a  promise  by  the  land  owner  and  that 
such  promise  did  not  amount  to  an  obligation  for  the 
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reason  that  the  broker  neither  paid  anything  to  the 
land  owner  nor  promised  to  do  anything.  The  com- 
plaint alleges  that  the  broker  orally  accepted  the  em- 
ployment and  contract;  but  we  shall  assume  that  the 
oral  acceptance  did  not  convert  the  promise  of  the 
owner  into  an  obligation.  In  passing,  however,  it 
must  be  noted  that  there  was  a  meeting  of  the  minds 
of  the  parties  and  nothing  depended  upon  further 
treaty  between  them;  and  this  feature  distinguishes 
the  instant  case  from  Lueddemann  v.  Rudolph,  79  Or. 
249  (154  Pac.  116, 155  Pac.  172).  In  order  to  present 
the  contention  of  the  defendant  in  the  strongest  light 
possible  and  for  the  purpose  of  viewing  it  in  that  posi- 
tion we  shall  go  a  step  farther  and  assume,  without 
deciding,  that  actually  entering  into  the  employment 
by  advertising  or  otherwise  attempting  to  find  a  pur- 
chaser would  not  change  the  writing  into  a  binding 
contract.  However,  the  broker  did  more  than  merely 
try  to  find  a  purchaser;  he  actually  produced  a  per- 
son who  purchased;  he  performed  the  condition  of 
the  promise  and  the  owner  accepted  the  performance. 
The  owner  promised  to  pay  a  commission  if  the  broker 
found  a  purchaser ;  the  broker  accepted  and  then  per- 
formed the  condition  of  the  promise  by  finding  a  pur- 
chaser. The  rule  applicable  to  this  situation  is  stated 
in  6  R.  C.  L.  687,  thus : 

'*  Where  one  makes  a  promise  conditioned  upon  the 
doing  of  an  act  by  another,  and  the  latter  does  the 
act,  the  contract  is  not  void  for  want  of  mutuality,  and 
the  promisor  is  liable  though  the  promisee  did  not  at 
the  time  of  the  promise  engage  to  do  the  act ;  for  upon 
the  performance  of  the  condition  by  the  promisee,  the 
contract  becomes  clothed  with  a  valid  consideration, 
which  relates  back  and  renders  the  promise  obliga- 
tory/' 
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Our  own  precedents  conform  with  this  rule  and 
many  illustrations  of  the  doctrine  can  be  found  in  the 
recorded  opinions  of  other  courts:  HcUl  v.  Olson,  58 
Or.  464,  466  (114  Pac.  638) ;  Krausse  v.  Greenfield,  61 
Or.  502,  511  (123  Pac,  392,  Ann.  Gas.  1914B,  115) ; 
Roberts  v.  Griswold,  35  Vt.  496  (84  Am.  Dec.  641); 
Braniff  v.  Baier,  101  Kan.  117  (165  Pac.  816,  L.  R.  A. 
1917E,  1036) ;  Des  Moines  Vol.  R.  Co.  v.  Graff,  27 
Iowa,  99  (1  Am.  Rep.  256) ;  Miiscatine  Water  Co.  v. 
Muscatine  Lbr.  Co.,  85  Iowa,  112  (52  N.  W.  108,  39 
Am.  St.  Rep.  284) ;  Underwood  Typewriter  Co.  v.  Cen- 
tury Realty  Co.,  220  Mo.  522  (119  S.  W.  400,  25  L.  R.  A. 
(N.  S.)  1173) ;  L'Amoreux  v.  Gould,  7  N.  Y.  349  (57 
Am.  Dec.  524) ;  Willetts  v.  Swn  Mut.  Ins.  Co.,  45  N.  Y. 
45  (6  Am.  Rep.  31) ;  Gurvin  v.  Cromaftie,  33  N.  C. 
174  (53  Am.  Dec.  406) ;  9  Cyc.  300,  329,  333.  When 
the  broker  performed  the  act  upon  which  the  promise 
was  conditioned  he  furnished  the  consideration  which 
was  necessary  to  convert  the  promise  to  pay  a  com- 
mission into  an  obligation  to  pay  it  and  thus  trans- 
formed a  nudum  pactum  into  a  binding  agreement. 

7,  8.  The  writing  and  the  contract  are  not  one  and 
the  same  thing.  While  the  statute  makes  certain  agree- 
ments void  and  declares  that  no  evidence,  except  a 
writing  or  secondary  evidence  of  its  contents,  shall  be 
available  to  prove  such  agreements,  yet  the  statute  of 
frauds  has  not  added  any  new  element  to  the  contract 
itself.  Whatever  would  be  a  good  contract  in  the  ab- 
sence of  the  statute  is  a  good  contract  in  the  presence 
of  the  statute;  provided,  only  it  is  in  writing  and  ex- 
presses the  consideration.  The  same  parties  can  agree 
upon  the  same  terms  for  the  same  things  that  they 
could  agree  upon  and  contract  for  if  there  were  no 
statute  of  frauds ;  but  the  statute  simply  requires  the 
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agreement  and  the  consideration  to  be  in  writing. 
Broadly  stated,  a  writing  to  satisfy  the  statute  of 
frauds  must  show  the  contracting  parties,  intelligently 
identify  the  subject  matter  involved,  disclose  the  terms 
and  conditions  of  the  agreement,  express  the  consid- 
eration and  be  signed  by  the  party  to  be  charged: 
Catterlin  v.  Bush,  39  Or.  496,  501  (59  Pac.  706,  65 
Pac.  1064).  The  writing  signed  by  Crowley  meets 
every  requirement.  The  parties,  the  owner  and  the 
broker,  are  named;  the  subject  matter  is  sufficiently 
described;  the  terms  and  conditions  are  fully  stated; 
every  term  and  condition  is  found  in  the  writing  in- 
cluding the  promise  and  the  consideration  for  it;  and 
the  party  to  be  charged  has  signed  his  name  to  the 
writing. 

The  complaint  states  a  cause  of  action.  The  judg- 
ment is  reversed  and  the  cause  is  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Beveesed  and  Remanded. 

Me.  Chiep  Justice  MoBbide  and  Mb.  Justice  Benson 
concur. 

Mb.  Justice  Bubnett  concurs  in  the  result. 


Behearing  denied  Febntftry  26,  1918. 

On  Petition  fob  Reheabing.    Rehbabing  Denied. 

(171  Pac.  ai4.) 

Messrs.  Angell  d  Fisher,  for  the  petition. 
Mr.  W.  B.  Shively,  contra. 
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Department  1.  Mr.  Justice  Habsis  delivered  the 
opinion  of  the  court. 

The  original  opinion  states  that  the  contention  that 
the  consideration  is  not  expressed  involves  a  deter- 
mination of  two  questions:  '*(1)  What  is  the  con- 
sideration that  must  be  expressed;  and  (2)  when  can 
it  be  said  that  the  consideration  is  expressed.  '*  Before 
attempting  to  ascertain  whether  the  consideration  is 
expressed  in  the  writing,  the  original  opinion  suggests 
three  possible  considerations  for  the  promise  sued 
upon;  (1)  A  promise  by  the  broker;  (2)  payment  of 
money  by  the  broker;  and  (3)  the  service  to  be  ren- 
dered by  the  broker.  The  opinion  proceeds  to  elimin- 
ate the  first  two  things  suggested,  determines  that  the 
service  rendered  by  the  broker  is  the  consideration, 
and  then  undertakes  to  ascertain  whether  the  consid- 
eration is  expressed  in  the  writing.  The  petitioner 
now  insists  that  the  conclusion  that  the  ^service  of 
the  broker  is  the  consideration  ''cannot  be  drawn  from 
the  facts'*  and  that  it  is  a  mere  assumption.  The 
plaintiff  does  not  claim  that  the  consideration  for  the 
promise  of  the  defendant  is  to  be  found  in  a  promise 
made  by  the  plaintiff  or  in  money  paid  by  it.  In  his 
printed  brief  the  respondent  persistently  and  con- 
sistently contended  that  the  writing  was  a  nudum 
pactum  because  without  consideration.  For  example 
on  page  11  of  respondent's  brief  we  find  the  following: 

'*The  consideration,  therefore,  in  the  instant  case 
is  that  which  induced  the  respondent  Crowley  to  sign 
the  offer  upon  which  the .  appellant  relies.  If  there 
was  a  monetary  consideration,  what  was  it,  and  from 
whom  and  to  whom  did  it  move?  The  complaint  is 
silent  as  to  this.  If  there  was  a  mutual  covenant  or 
promise  on  the  part  of  the  Oregon  Home  Builders  as 
an  inducement  to  the  respondent  Crowley  for  making 
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this  offer,  where  is  the  promise  expressed  in  the  writ- 
ing or  in  the  complaint!  The  only  answer  is,  there 
was  no  such  promise,  neither  is  there  any  expressed  in 
the  writing  nor  any  allegation  in  the  complaint  that 
one  was  made.  The  conclusion  is,  as  hereinbefore 
stated,  that  this  written  offer  was  a  voluntary  one  for 
which  no  consideration  was  given,  and  in  which  no 
consideration  is  expressed. '  * 

Again  for  the  purpose  of  supporting  his  argument 
that  the  complaint  is  insufficient  the  respondent  says : 

'  *  There  was  no  financial  consideration  given,  neither 
was  there  a  covenant  on  behalf  of  the  Oregon  Home 
Builders  to  do  or  refrain  from  doing  anything.'* 

9.  When  we  concluded  that  the  consideration  was  not 
to  be  found  in  a  promise  made  by  the  plaintiff  or  in 
money  paid  by  it,  we  merely  determined  the  nonex- 
istence of  what  the  plaintiff  admitted  and  defendant 
himself  contended  did  not  exist.  If  it  be  concedecl 
that  the  consideration  could  have  been  any  one  of  the 
three  things  suggested  as  a  possible  consideration,  and 
if  it  is  afterwards  ascertained  that  the  writing  does 
not  express  two  of  those  possible  considerations,  but 
does  express  the  third  one  then  it  is  at  least  fair  to 
conclude  that  the  thing  expressed  is  the  consideration ; 
and,  moreover,  it  would  be  illogical  to  say  that  the 
thing  expressed  was  not  the  consideration  merely  be- 
cause the  other  two  unexpressed  things  could  have 
been  the  consideration,  and  when  we  find  a  considera- 
tion expressed  in  the  writing  the  instrument  cannot 
be  said  to  be  insufficient  merely  because  some  other 
possible  consideration  is  not  expressed.  There  must 
be  some  measure  by  which  to  test  the  sufficiency  of  a 
writing  and  the  test  is  found  in  the  rule  found  in 
Browne  on  St.  of  Frauds  (5  ed.),  Section  405,  and 
quoted  in  the  original  opinion.    Applying  this  rule  to 
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the  writing  it  is  obvious  that  Crowley's  promise  to 
pay  a  commission  was  designed  to  procure  the  rendi- 
tion of  the  service  which  the  plaintiff  did  render  and 
hence  the  service  ''so  stipulated  for  by  the  defendant, 
is  taken  to  be  the  inducement  to  his  promise/' 

10.  The  petitioner  insists  that  **  there  is  no  specific 
statement  anywhere  in  the  writing  stating  what  the  con- 
sideration is  for  Crowley's  promise."  Although  the 
consideration  must  be  expressed  it  need  not  be  form- 
ally and  precisely  expressed.  In  every  jurisdiction, 
it  is  held  that  the  consideration  is  expressed  if  it 
appears  by  necessary  inference.  In  every  one  of  the 
states  having  a  statute  requiring  the  expression  of  the 
consideration  it  is  the  established  rule  that  the  stat- 
ute is  satisfied  if  the  consideration  appears  by  neces- 
sary inference;  and  so,  too,  where  an  expression  of 
the  consideration  is  required  by  force  of  judicial  de- 
cision the  requirement  is  fulfilled  if  the  consideration 
appears  by  necessary  inference.  The  courts  have  dif- 
fered upon  many  questions  arising  out  of  the  statute 
of  frauds,  but  upon  this  question  all  jurisdictions  are 
agreed.  The  rule  that  the  consideration  is  sufficiently 
expressed  if  it  appears  by  necessary  inference  was 
employed  by  this  court  when  trying  to  find  a  considera- 
tion for  the  writing  involved  in  Corbitt  v.  Salem  Gas- 
light  Co.,  6  Or.  405,  408  (25  Am.  Rep.  541) ;  it  was 
recognized  again  in  Johnston  v.  Wadsworth,  24  Or.  494, 
503  (34  Pac.  13) ;  it  was  indubitably  adopted  and 
squarely  applied  in  Henderson  v.  Lemke,  60  Or.  363, 
365  (119  Pac.  482) ;  and  it  was  again  applied  in 
the  original  opinion  in  the  instant  case.  This  rule 
has  been  applied  for  more  than  a  century,  is  ac- 
cepted everywhere  without  protest  or  dissent,  and  is 
thoroughly  established  in  our  jurisprudence.  Indeed, 
if  there  is  any  departure  anywhere  from  the  rule  ap- 
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plied  in  the  original  opinion  it  is  one  of  relaxation 
rather  than  restriction,  for  the  language  of  many  cases 
is  more  liberal  that  the  language  employed  in  the 
instant  case. 

11.  The  defendant  takes  the  position  that  the  oral  ac- 
ceptance by  the  plaintiff  '^was  void  under  the  statute 
of  frauds  and  no  proof  could  be  offered  thereon/' 
The  law  is  stated  in  20  Cyc.  254,  thus : 

*'A  written  offer  may  constitute  a  sufficient  memo- 
randum of  the  contract  to  charge  the  party  making 
it  if  later  accepted  by  paroP':  See,  also,  Browne  on 
St.  of  Frauds  (5  ed.),  §  345a. 

The  original  opinion  is  not  out  of  joint  with  Luedde- 
mann  v.  Rudolf,  70  Or.  249  (154  Pac.  116,  155  Pac. 
172) ;  nor  is  it  in  conflict  with  Great  Western  Land 
Co.  V.  Waite,  a^te,  p.  488  (168  Pac.  927, 171  Pac.  193). 
In  the  former  case  the  writings  disclosed  nothing  *'but 
fruitless  negotiation'';  and  in  the  latter  the  plaintiff 
was  without  any  writing,  signed  by  the  party  to  be 
charged,  showing  a  hiring.  In  neither  of  these  cases  did 
the  minds  of  the  parties  meet  upon  an  offer  made  by  one 
and  accepted  by  the  other.  In  the  instant  case  the 
minds  of  the  parties  did  meet.  The  written  oflfer 
was  accepted  and  after  being  accepted  the  condition 
of  the  promise  was  performed.  The  writing  signed 
by  the  party  to  be  charged  names  both  parties,  de- 
scribes the  subject  matter,  states  the  promise,  and  pre- 
scribes the  condition  upon  which  the  promise  is  made. 
Having  accepted  the  written  offer  and  performed  the 
condition,  the  plaintiff  is  in  a  position  to  compel  pay- 
ment because  the  writing  contains  every  element  neces- 
sary to  satisfy  the  statute.  The  petition  for  a  rehear- 
ing is  denied.  Beheabinq  Denied. 

Mr.  Chief  Justice  McBride  and  Mb.  Justice  Ben- 
son concur. 
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Mb.  Justice  Bubnett  delivered  the  following  opin- 
ion, concurring  specially: 

In  the  petition  for  rehearing  in  this  case  counsel  for 
defendant  indulge  in  some  criticism  of  the  language 
used  in  the  opinion  by  Mr.  Justice  Hakbis,  here  quoted : 

**The  consideration  for  the  promise  upon  which  this 
action  is  brought  cannot  be  said  to  be  a  promise  made 
by  the  plaintiff  or  money  paid  by  it,  because  the  writ- 
ing does  not  state  nor  is  it  claimed  that  the  plaintiff 
gave  a  promise  or  paid  money  for  the  promise  of  the 
defendant. ' ' 

The  critique  is  aimed  at  and  can  apply  only  to  the 
method  of  the  argument  by  the  process  of  exclusion 
centering  finally  upon  the  construction  of  the  only 
writing  adduced  in  evidence. 

We  must  all  agree  that  in  this  case  the  crucial  ques- 
tion is  whether  the  writing  of  October  26, 1915,  quoted 
at  large  in  the  former  opinion  is  sufficient  within  the 
statute  of  frauds  to  charge  the  defendant  who  signed 
the  same.  All  other  questions  aside,  the  controversy 
narrows  down  to  whether  there  is  an  expression  in 
that  instrument  of  the  consideration  necessary  to  sup- 
port the  same.  Explicitly  declaring  to  the  plaintiff 
to  whom  the  writing  was  addressed  that  it  is  em- 
ployed and  authorized  to  offer  the  realty  described  in 
the  mortgage  for  sale  and  to  accept  a  deposit  to  be 
applied  to  the  purchase  price,  the  defendant  states 
in  so  many  words: 

**In  the  event  that  you  find  a  buyer  ready  and  willing 
to  consummate  a  deal  for  said  price  and  terms  or  on 
such  further  terms  and  price  as  may  be  agreed  to  by 
me  or  place  me  in  touch  with  a  buyer  to  whom  I  at  any 
subsequent  time  sell  or  convey  said  property  I  will 
agree  to  pay  you  in  cash  as  a  commission  for  your  serv- 
ices the  following  sums,"  describing  the  percentage  to 
be  paid. 
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'*To  express''  in  the  sense  used  by  the  statute  is 
*'to  set  forth  or  manifest  to  the  observation  or  under- 
standing especially  by  written  or  spoken  language '^ 
Standard  Dictionary,  title  ^  *  Express. ' '  Webster  gives 
the  following  definition:  **To  represent  in  words;  to 
state;  utter;  hence  to  make  known  or  manifest;  to 
give  or  convey  a  true  impression  of.'*  The  Century 
Dictionary  defines  it  thus:  **To  make  known  in  any 
way,  but  especially  by  spoken  or  written  words. '*  In 
the  excerpt  quoted  from  the  instrument  which  the  de- 
fendant signed  he  conveys  to  the  understanding  by  his 
written  language  the  thing  which  induced  him  to  sign 
the  document  to  consummate  a  deal  for  the  stated 
price  and  terms.  In  effect  he  says  to  the  plaintiff: 
*'Your  finding  a  buyer,  etc.,  induces  me  to  sign  this 
writing  by  which  I  bind  myself  to  pay  you  money  for 
your  services  to  be  rendered  in  the  respect  I  have 
described.  *'  The  fault  in  the  argument  of  the  defend- 
ant seems  to  be  that  he  thinks  the  consideration  re- 
quired must  be  a  present  consideration;  either  the 
concurrent  payment  of  money  or  a  promise  coincident 
in  time  with  the  making  of  the  agreement  signed  by 
the  defendant.  It  is  true  that  a  past  consideration  is 
not,  while  on  the  other  hand  present  consideration  is 
competent  to  sustain  an  agreement;  and  it  is  likewise 
true  that  a  condition  to  be  performed  in  the  future 
is  a  consideration  eflBcient  in  the  support  of  a  present 
contract.  If  the  future  condition  is  not  performed  the 
contract  lapses,  not  because  it  was  void  ab  initio  but 
because  the  consideration  fails,  thus  releasing  the 
promisor. 

It  is  plain  here  what  moved  the  defendant  to  sign 
the  writing  upon  which  he  is  charged  and  this  moving 
cause  is  delineated  by  the  very  language  of  the  in- 
strument itself  constituting  an  expression  of  the  con- 
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sidcration  within  the  meaning  of  the  statute.  Luedde- 
manh  v.  Rudolf,  79  Or.  249  (154  Pac.  116,  155  Pac. 
172),  was  decided  chiefly  on  the  principle  that  the  cor- 
respondence did  not  amount  to  a  contract  by  offer 
and  acceptance;  that  'Hhroughout  the  whole  corre- 
spondence there  is  never  a  point  where  one  party  says 
*I  offer  this,'  and  the  other  party  replies  *  I  accept  it/  '* 
It  is  not  an  authority  controlling  the  present  issue. 
Neither  is  Great  Western  Land  Co  v.  Waite,  ante, 
p.  488  (168  Pac.  927, 171  Pac.  193),  a  parallel  case  with 
the  one  in  hand;  for  in  that  instance  there  was  no 
expression  of  anything  which  could  be  counted  upon 
either  presently  on  in  the  future  as  an  inducement  to 
the  defendant  to  sign  the  writing  upon  which  the  plain- 
tiff sought  to  charge  him. 


Argued  February  13,  reversed  and  remanded  February  28,  1918. 

ANGUS  V.  HOLBEOOKE. 

(170  Pac.  1179.) 

Mortgages — ^Absolute  Deed. 

1.  Giving  a  deed  to  secure  a  debt,  and  receiving  an  agreement  to 
reconvey  on  payment  of  the  debt,  make  the  transaction  a  mortgage, 
although  the  g^i^i^S  ^^  ^  deed  in  satisfaction  of  a  debt,  and  at  the 
same  time  receiving  an  agreement  to  convey,  would  not  constitute  a 
mortgage. 

Mortgages — ^Injursr  to  Premises — ^Action — Tender. 

2.  Where  plaintiffs  deeded  land  to  secure  a  debt,  and  defendant 
agreed  to  reconvey  the  land  in  the  condition  in  which  received,  it 
was  not  necessary  to  make  a  tender  before  suit  for  damages,  where 
defendant  bad  committed  waste  and  refused  to  restore  it  when 
demanded  under  the  terms  of  the  contract. 

[As  to  duties  and  liabilities  of  mortgagee  in  possession,  see 
note  in  4  Am.  St.  Bep.  69.] 

From  Hood  Eiver :  William  L.  Bbadshaw,  Judge. 
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Department  1.    Statement  by  Mb.  Justice  Benson. 

The  substance  of  the  complaint  in  this  action  to  re- 
cover damages  for  breach  of  contract  is  that,  prior  to 
January  18,  1915,  plaintiff  was  the  owner  and  in  pos- 
session of  certain  real  property  in  Hood  Kiver  County. 
On  the  date  mentioned  the  defendant  Helen  B.  Hol- 
brooke was  the  assignee  of  two  mortgages  which  were 
liens  upon  the  property  in  question  to  secure  an  aggre- 
gate indebtedness  of  about  $9,000.  In  order  to  avoid 
the  expense  of  a  legal  foreclosure  and  to  further  secure 
the  creditor,  the  plaintiff  conveyed  the  premises  to  de- 
fendant Helen  B.  Holbrooke  and  received  from  defend- 
ant a  written  agreement  to  the  effect  that  they  would 
preserve  the  interests  of  plaintiff  in  the  property  and 
reconvey  the  same  to  him  or  his  assigns  on  or  before 
January  19,  1916,  on  payment  to  them  of  the  sum  of 
$9,489.62,  with  interest  and  taxes;  and  that  this  con- 
tract contained  the  following  covenant : 

''And  we  further  agree  that  in  case  of  purchase  by 
said  Angus  under  the  terms  of  this  option  the  premises 
will  be  delivered  to  him  or  his  assignee  in  the  same 
condition  the  same  are  now  in,  excepting  fire,  acts  of 
God  or  other  unavoidable  casualties  over  which  we 
have  no  control.  *  *  It  is  further  understood  that  no 
timber  shall  be  cut  upon  the  premises  herein  mentioned 
during  the  term  of  this  option. ' ' 

It  is  then  alleged  that  under  the  provisions  of  the 
contract  plaintiff  delivered  possession  of  the  premises 
on  March  1,  1915,  and  that  thereafter  defendants  dis- 
regarded the  terms  of  the  agreement,  committing 
willful  waste,  tearing  down  and  removing  buildings, 
altering  the  dwelling-house,  digging  up  and  removing 
water-pipes,  cutting  timber,  etc.  It  is  then  alleged 
that  in  the  month  of  October,  1915,  plaintiff  found  a 
purchaser  ready,  able  and  willing  to  buy  the  property, 
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and  entered  into  a  contract  to  secure  possession  thereof 
and  to  deliver  the  same  to  the  purchaser  in  first-class 
condition;  that  the  prospective  buyer  inspected  the 
premises,  discovered  the  acts  of  waste  and  declined  to 
complete  the  purchase  imless  the  premises  were  re- 
stored to  their  former  condition;  that  plaintiff  made 
demand  upon  defendants  to  restore  the  premises  to  the 
condition  in  which  they  were  when  the  conveyance  was 
made  to  them,  which  they  refused  to  do;  that  plain- 
tiff thereby  lost  his  opportunity  to  sell  and  was  un- 
able to  find  another  purchaser;  and  that  the  time  of 
redemption  has  expired.  Plaintiff  alleges  damages  in 
the  sum  of  $4,000.  Defendants  demurred  to  the  com- 
plaint and,  the  demurrer  being  sustained,  plaintiff 
elected  to  stand  upon  his  pleading  and  a  judgment  was 
rendered  for  defendants  from  which  this  appeal  is 
taken.  Bevebsed  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs,  Littlefield  &  Maguire,  with  an  oral  argument  by 
Mr.  Robert  Maguire. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs,  Stearns  <&  Derby,  with  an  oral  argument  by 
Mr.  A.  J.  Derby. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court 

1.  The  attack  upon  the  suflBciency  of  the  complaint  is 
based  upon  the  fact  that  the  complaint  contains  no 
tender  or  offer  of  performance  on  the  part  of  plaintiff 
and  no  allegation  of  election  to  purchase  under  the 
option  pleaded.  Plaintiff  urges  that  the  conveyance 
of  January  18, 1915,  and  the  option  to  repurchase  when 
construed  together,  as  they  should  be,  constitute  a 

87  Dr.— 86 
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mortgage,  while  defendants  insist  that  the  deed  and 
the  option  are  two  entirely  independent  contracts  and 
that  the  present  action  is  based  exclusively  on  the 
latter.  The  test  of  a  contract  whereby  a  mortgage  is 
to  be  distinguished  from  a  deed  not  only  absolute  in 
form,  but  also  in  effect,  appears  to  be  that  if  the  con- 
veyance is  intended  by  the  parties  to  be  as  security  for 
a  debt,  the  instrument  is  in  equity  a  mortgage :  1  Jones 
on  Mortgages  (6  ed.),  Section  264.  Of  course  we  do 
not  wish  to  be  understood  as  saying  that  if  a  deed  is 
taken  in  satisfaction  of  a  debt,  and  a  written  agree- 
ment to  reconvey  is  given  at  the  same  time,  that  the 
two  writings  would  constitute  a  mortgage,  for  they 
would  not.  The  complaint  in  the  present  case  ex- 
pressly declares  that  the  deed  to  Helen  B.  Holbrooke 
was  executed  to  secure  a  debt  and  that  the  instrument, 
which  was  executed  at  the  same  time,  agreed  to  pro- 
tect plaintiff's  interest  in  the  property.  These  allega- 
tions recite  facts  which  make  the  transaction  a  mort- 
gage. 

2.  The  contention  of  defendants  as  to  the  absence  of 
a  plea  of  offer  to  perform  as  a  prerequisite  to  his  right 
of  action  herein,  is  fully  answered  in  the  able  opinion 
of  Mr.  Justice  Moore,  in  Eldriedge  v.  Hoefer^  52  Or. 
241,  256  (93  Pac.  246,  94  Pac.  563,  96  Pac.  1105), 
wherein  it  is  said  that : 

*  ^  The  rules  of  law  do  not  impose  upon  a  party  to  a 
suit  or  action  the  performance  of  vain  things,  as  a 
condition  precedent  to  the  enforcement  of  a  right ;  and 
when  the  plaintiff  averred  that  he  notified  the  defend- 
ants of  the  alleged  offer  for  the  land,  and  that  he 
would  pay  them  the  sum  which  he  admitted  to  be  due, 
if  they  would  permit  him  to  redeem  the  premises  from 
their  lien,  and  they  refused  to  comply  therewith,  the 
complaint  stated  facts  sufficient  to  entitle  the  plain- 
tiff to  the  equitable  relief  which  he  sought,  without  al- 
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leging  a  tender  or  an  offer  to  pay  the  sum  conceded  by 
him  to  be  due  to  the  defendants. ' ' 

In  the  instant  case  the  complaint  alleges  waste  and 
a  demand  upon  defendants  that  they  restore  the  prop- 
erty to  the  condition  in  which  it  was  when  received  by 
them,  preparatory  to  delivery  under  the  terms  of  their 
contract,  which  they  refused  to  do.  This,  we  think, 
constituted  a  waiver  of  an  offer  to  perform. 

We  conclude  that  the  complaint  states  a  cause  of 
action  and  the  judgment  will  be  reversed  and  the  case 
is  remanded  with  direction  to  overrule  the  demurrer. 
Eeversed  and  Eemanded  With  Directions. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Burnett 
and  Mr.  Justice  Harris  concur. 


Argued  February  6,  affirmed  February  26,  1918. 

WEBSTER  V.  ROGEES. 

(171  Pac.  197.) 

Execution — Ezecntloii  8al»— DellTery  of  Deed. 

1.  Under  the  Oregon  practice  a  sale  on  execution  partajces  of  the 
character  of  a  judicial  sale.  The  right  of  a  purchaser  at  such  a  sale 
to  a  sheriff's  deed  is  not  lost  by  the  expiration  of  the  time  within 
which  a  second  execution  could  issue  on  the  judgment. 

Execution — Acquiring  Land  at  Judicial  Sale. 

2.  It  was  not  fraudulent  for  a  mortgagee  of  land,  who  on  account 
of  a  great  number  of  judgment  liens  did  not  desire  to  foreclose  at 
great  expense^  to  induce  a  judgment  creditor  to  issue  an  execution 
and  sell  the  land,  and  to  buy  the  land  at  the  sale. 

Beformatlon  of  Instruments — Mortgagee — Forecloeure. 

3.  A  mortgage  eiven  as  security  for  an  accommodation  "note  to  F. 
and  B.,"  whereas  the  note  was  in  favor  of  W.  0.,  executed  at  the  F. 
and  B.  Bank,  evidencing  a  loan  made  through  the  good  offices  of 
the  bank,  could  be  reformed  in  a  foreclosure  against  the  accommo- 
dated party. 

[As  to  reformation  of  bills  and  notes,  see  note  in  65  Am.  St. 
Bep.  519.] 

Tenancy  in  Common — Mortgage  by  One  to  Another— -Who  may  Pur- 
chase  at  Foreclosure. 

4.  Where  a  tenant  in  common  mortgages  his  interest  to  another 
tenant  in  common,  the  latter  can  buy  at  a  foreclosure  sale. 
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Tenancy  In  Common— Buying  Interest  of  Another  at  Judicial  Sale. 

5.  A  tenant  in  common  can  buy  the  interest  of  another  tenant  at 
a  public  sale  under  execution  without  being  charged  as  a  trustee  for 
such  tenant,  although  he  would  be  a  trustee  if  he  bought  an  out- 
standing hostile  title. 

Tenancy  In  Common — Judicial  Bales — Adequacy  of  Consideration  — 
ETldence. 

6.  Evidence  held  to  warrant  a  finding  that  a  tenant  in  common 
did  not  buy  the  interest  of  another  tenant  at  a  judicial  sale  at  an 
inadequate  price. 

Execution    Sales    Action  to  Set  Aside— Laches. 

7.  Where  the  interest  of  a  tenant  in  common  in  real  property  is 
encumbered  with  judgment  liens  in  excess  of  its  value,  and  where 
such  tenant  stands  by  for  eighteen  years  after  his  eotenant  has 
purchased  the  former's  moiety  at  execution  sale,  the  purchaser  paying 
all  taxes  and  street  improvements  and  constructing  a  valuable  build- 
ing on  the  land,  the  former  will  not  be  heard  to  attack  the  execution 
sale  after  the  expiration  of  the  liens  of  the  judgment  with  which  the 
property  is  encumbered.  A  suit  making  such  an  attack  on  his  behalf 
is  barred  by  laches. 

From  Coos :  George  F.  Skipwoeth,  Judge. 

Department  2.  Statement  by  Me.  Justiob  Mo- 
Camant. 

In  1890  the  defendant  S.  C.  Eogers  and  W.  G.  Web- 
ster contracted  for  the  purchase  of  Lots  2,  3,  6  and  7 
in  Block  2  of  E.  B.  Dean  &  Company's  Second  Addition 
to  Marshfield.  A  deed  in  their  favor  was  executed  De- 
cember 1,  1892;  they  held  the  property  as  tenants  in 
common.  Webster's  interest  in  the  property  immedi- 
ately became  subject  to  a  number  of  liens.  The  first 
of  these  was  a  mortgage  he  gave  the  defendant  Bogers 
May  14,  1891,  to  secure  the  latter  on  an  indorsement 
of  a  $500  note  which  Eogers  signed  for  the  accommoda- 
tion of  Webster.  The  second  of  them  was  a  judgment 
in  the  sum  of  $399.50  recovered  against  Webster  by 
Eichold  and  Miller  October  3,  1892.  Sundry  other 
judgments  were  docketed  against  Webster  in  1892  and 
still  others  were  recovered  later. 

Webster  paid  the  interest  on  the  note  indorsed  by 
Bogers  until  May  13,  1894.    Thereafter  he  made  no 
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payments  and  on  December  18,  1894,  Bogers  was 
obliged  to  meet  the  note,  paying  the  sum  of  $529.25. 
From  the  time  when  the  contract  of  purchase  was  made 
in  1890  Rogers  had  paid  all  the  taxes  and  other  charges 
incident  to  carrying  the  property.  By  1896  Webster 
was  in  his  debt  to  the  amount  of  $200  additional  on 
these  accounts.  In  1895  Webster  left  Oregon,  acquired 
a  residence  in  Arizona  and  remained  there  until  his 
death  on  October  7, 1904.  He  was  hopelessly  insolvent 
when  he  left  this  state.  The  plaintiff  Walter  H.  Web- 
ster is  his  son  and  the  plaintiff  Alma  Webster  is  his 
granddaughter.  They,  with  Annie  Webster,  his  widow, 
are.  his  heirs  at  law. 

In  the  spring  of  1896  the  defendant  Rogers  consulted 
Mr.  J.  W.  Bennett  of  the  Coos  County  bar  with  a  view 
to  the  foreclosure  of  his  mortgage.  Mr.  Bennett  ad- 
vised him  that  so  many  judgments  had  been  docketed 
against  Webster  that  the  foreclosure  of  the  mortgage 
would  be  expensive  and  burdensome.  Mr.  Bennett  sug- 
gested a  sale  of  the  property  under  the  Eichold  and 
Miller  judgment  which  Bennett  had  secured.  Rogers 
acceded  to  this  suggestion.  An  execution  was  sued 
out,  the  property  was  regularly  advertised  in  the  news- 
paper which  published  notices  of  all  sheriff's  sales  and 
on  May  14,  1896,  the  interest  of  Webster  in  these  lots 
was  purchased  by  Frank  Rogers  in  trust  for  S.  C. 
Rogers  for  $40.  The  sale  was  reported  to  the  court  and 
was  confirmed  October  13,  1896. 

Thereafter  S.  C.  Rogers  exercised  dominion  over  the 
property.  The  lots  were  used  for  the  storage  of  lumber 
and  stone,  permission  for  such  use  being  given  by  the 
defendant  S.  C.  Rogers,  who  continued  to  pay  the  taxes. 
He  also  paid  a  heavy  municipal  lien  for  a  street  im- 
provement. 
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A  sheriflf's  deed  in  favor  of  Frank  Rogers  was  ex- 
ecuted October  29,  1906,  and  he  conveyed  the  property 
to  S.  C.  Bogers.  On  January  11,  1904,  S.  C.  Rogers 
acquired  title  to  Xiots  1  and  8  in  the  same  block  and  in 
June,  1906,  he  began  the  construction  of  a  two-story 
building  which  was  completed  the  following  year  at  a 
cost  of  $10,000  and  which  covers  the  lots  purchased  in 
1904  as  well  as  those  in  dispute  in  this  case.  Since  then 
this  defendant  has  been  in  the  actual  and  exclusive  pos- 
session of  the  property, 

Annie  Webster  conveyed  her  dower  right  to  S.  C. 
Rogers  September  17,  1912,  for  a  consideration  of  $25. 

On  May  28,  1915,  plaintiffs  filed  their  complaint  al- 
leging that  they  are  the  owners  of  the  property  and 
praying  that  the  sheriff's  deed  to  Frank  Rogers  be  set 
aside  as  a  cloud  upon  their  title.  It  will  not  be  neces- 
sary to  review  the  pleadings,  it  is  enough  to  say  that 
they  were  sufficient  to  present  the  questions  on  which 
the  case  turns. 

The  Circuit  Court  dismissed  the  complaint  and  plain- 
tiffs appeal.  Apfibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Woodson  T.  Slater  and  Messrs.  Stoll  A  Hodge, 
with  an  oral  argument  by  Mr.  Slater. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  A.  J.  Sherwood,  Mr.  Lawrence  A.  LUjeqvist  and 
Messrs.  Bennett,  Swanton  <&  Bennett,  with  an  oral 
argument  by  Mr.  Sherwood. 

Mr.  Justice  MoCamant  delivered  the  opinion  of  the 
court 

Plaintiffs  rely  chiefly  on  the  fact  that  the  sheriff's 
deed  was  not  issued  to  Frank  Rogers  until  October  29, 
1906.    The  sale  was  made  on  an  execution  based  on 
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a  judgment  recovered  October  3,  1892.  The  execu- 
tion was  issued  March  11,  1896.  A  period  of  more 
than  ten  years  elapsed  between  the  date  of  this  execu- 
tion and  the  date  of  the  sheriff's  deed;  it  appears  that 
no  further  executions  were  issued  in  the  interim.  Sec- 
tion 241,  B.  &  C.  Code,  then  in  force  and  since  re- 
pealed, was  as  follows : 

**If,  at  any  time  after  the  entry  of  judgment,  a 
period  of  ten  consecutive  years  shall  Have  elapsed  with- 
out an  execution  blBing  issued  on  such  judgment  dur- 
ing such  period,  no  execution  shall  thereafter  issue 
on  such  judgment,  and  such  judgment  shall  thereafter 
be  conclusively  presumed  to  be  paid  and  satisfied  un- 
less an  execution  be  issued  thereon  within  one  year 
from  the  passage  of  this  act*^ 

1.  Plaintiffs  contend  that  a  sheriff's  deed  cannot  law- 
fully issue  after  the  judgment  on  which  it  is  based 
has  lost  its  vitality.  We  are  cited  to  a  long  line  of 
authority  to  the  effect  that  a  valid  sale  cannot  be  made 
under  an  execution  issued  on  a  dead  judgment.  Plain- 
tiffs cite  the  following  cases  in  support  of  their  ulti- 
mate contention  that  when  the  life  of  a  judgment  ends 
a  sheriff's  deed  cannot  thereafter  issue  to  consummate 
a  sale  made  while  the  judgment  was  effective :  Dixon 
V.  Dixon,  89  App.  Div.  603  (85  N.  Y.  Supp.  609) ;  Mid^ 
dlesboro  Waterworks  v.  Neal,  105  Ky.  586  (49  S.  W. 
428) ;  McCall  v.  White,  73  Ala.  562;  RucJcer  v.  Dooley, 
49  111.  377  (95  Am.  Dec.  614) ;  Harmon  v.  Lamed,  58 
111.  167, 169 ;  Cottingham  v.  Springer,  88  111.  90;  Peter- 
son V.  Emmerson,  135  111.  55  (25  N.  E.  842) ;  Rann  v. 
McTieman,  187  HI.  193  (58  N.  E.  390) ;  Bradley  v. 
Lightcap,  202  111.  154  (67  N.  E.  45). 

The  later  Illinois  cases  do  not  tend  to  support  plain- 
tiffs'  contention,  because  they  are  based  wholly  on  an 
Illinois    statute   which   forbids   the    execution   of   a 
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sheriff's  deed  after  the  lapse  of  five  years  from  the 
expiration  of  the  period  of  redemption.  The  author- 
ity of  the  earlier  Illinois  cases  is  destroyed  for  the 
purposes  of  this  case  by  the  decision  in  Cottingham  v. 
Springer,  88  111.  90,  96,  97.  This  case  squarely  holds 
that  objection  to  a  sheriff's  deed  on  the  ground  here 
asserted  is  available  only  to  an  innocent  purchaser 
from  the  execution  defendant;  it  cannot  be  urged  by 
his  heirs. 

The  Alabama  case  holds  that  when  a  sheriff's  deed 
is  applied  for  ten  years  after  the  sale,  in  the  absence 
of  evidence  that  the  purchaser  has  been  in  possession, 
an  explanation  of  the  delay  should  be  offered.  The 
doctrine  of  this  case  does  not  help  plaintiffs.  It 
abundantly  appears  that  all  acts  of  dominion  over  the 
property  in  dispute  were  exercised  by  S.  C.  Rogers 
at  all  times  after  the  sheriff's  sale  and  that  when  the 
sheriff's  deed  was  secured  his  possession  was  actual, 
hostile  and  complete. 

As  we  read  the  Kentucky  case  it  does  not  hold  that 
a  sheriff's  deed  must  be  executed  during  the  life  of 
the  judgment  under  which  the  sale  is  made.  In  that 
case  the  sale  was  made  in  1853;  there  was  no  satis- 
factory proof  that  the  purchase  price  had  ever  been 
paid;  the  defendant  in  the  writ  continued  to  live  on 
the  land  for  seven  years  after  the  sale ;  the  plaintiff 
in  the  writ  lived  in  the  immediate  neighborhood  and 
must  have  known  of  the  occupancy  of  the  land ;  it  was 
doubtful  if  the  purchaser  had  ever  been  in  possession, 
but  if  so,  he  had  given  up  possession  prior  to  the  Civil 
War;  the  sheriff's  deed  was  executed  in  1894,  forty-one 
years  after  the  sale.  It  was  held  that  a  conclusive 
presumption  should  be  indulged  that  the  debtor  had 
redeemed  from  the  sale. 
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The  case  of  Dixon  v.  Dixon,  -89  App.  Div.  603,  607- 
609  (85  N.  Y.  Supp.  609) ,  turns  largely  on  the  fact 
that  the  deed  was  executed  forty-three  years  after 
the  sale.  The  opinion  lays  some  emphasis  on  the  ex- 
piration of  the  lien  of  the  judgment  before  the  issu- 
ance of  the  deed.  Under  the  laws  of  New  York  in 
force  at  the  time  when  this  sale  was  made  there  was 
no  requirement  that  the  sheriff  should  report  his  pro- 
ceedings, nor  was  any  provision  made  for  confirma- 
tion: Vol.  3,  Eev.  Stats.  N.  Y.  (5  ed.),  pp.  651-655. 
The  sale  which  took  place  was  an  execution,  as  dis- 
tinguished from  a  judicial,  sale.  If  such  a  sale  is 
made  in  violation  of  law,  the  title  of  the  defendant  is 
not  disturbed  and  the  judgment  of  plaintiff  is  not 
impaired.  There  is  no  provision  for  curing  the  de- 
fects by  an  order  of  confirmation  passed  after  the 
expiration  of  a  period  allowed  for  exceptions  to  the 
regularity  of  the  sale.  Under  the  Oregon  statute  a 
sale  on  execution  partakes  of  the  character  of  a  judicial 
sale.  It  must  be  reported  to  the  court ;  it  becomes  ef- 
fective to  start  the  period  of  redemption  only  when 
it  is  confirmed.  The  Oregon  statute  allows  a  time 
after  the  filing  of  the  report  of  sale  within  which  any 
party  interested  may  call  the  attention  of  the  court  to 
irregularities  in  the  sale.  The  confirmation  of  the  sale 
is  an  acceptance  by  the  court  of  the  bid  of  the  pur- 
chaser. The  judgment  debtor  is  credited  with  the 
amount  of  the  bid;  if  he  redeems  the  effect  of  the 
sale  is  abrogated,  but  the  judgment  stands  satisfied 
in  whole  or  in  part  in  accordance  with  the  price  for 
which  the  property  is  sold.  In  any  event  the  judgment 
is  satisfied  to  the  extent  of  the  purchase  price.  The 
rights  of  the  purchaser  are  based  on  the  price  paid 
for  the  property  and  credited  on  the  judgment.  In 
the  event  of  redemption  the  purchaser  receives  this 
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sum  with  interest.  He  is  not  concerned  with  the 
remainder  of  the  judgment  debt  and  we  cannot  see 
why  the  expiration  of  its  lien  should  aflfect  his  right  to 
a  sheriff's  deed.  As  to  the  distinction  between  execu- 
tion and  judicial  sales,  see  17  Am.  &  Eng.  Enc.  Law 
(2  ed.),  956;  Rorer  on  Judicial  Sales  (2  ed.),  247; 
Noland  v.  Barrett,  122  Mo.  181  (26  S.  W.  692). 

In  Talbot  v.  Cook,  57  Or.  535,  538  (112  Pac  709), 
Mr.  Justice  Burnett  discusses  Dixon  v.  Dixon,  89 
App.  Div.  603  (85  N.  Y.  Supp.  609),  and  distinguishes 
the  New  York  law  from  the  Oregon  law  on  another 
ground  which  is  conclusive  of  this  branch  of  the  con- 
troversy.   His  opinion  states: 

**No  limitation  is  expressly  provided  by  our  Code 
against  the-  time  within  which  a  sheriff  may  execute  a 
deed  to  the  purchaser  at  a  foreclosure  sale. ' ' 

The  statute  in  force  when  the  sheriff 's  deed  to  Frank 
Bogers  was  executed,  Section  1035,  B.  &  C.  Code,  is 
as  follows: 

**The  former  sheriff  shall  return  all  process,  whether 
before  or  after  judgment  or  decree,  which  he  has  fully 
executed,  and  shall  complete  the  execution  of  all  final 
process  which  he  has  begun  to  execute :  Provided,  that 
in  all  cases  where  real  property  has  been  or  may  be 
sold  under  execution  by  any  sheriff,  and  he  shall  fail 
or  neglect  during  his  term  of  office,  by  virtue  of  the 
expiration  thereof,  or  otherwise,  to  make  or  execute 
a  proper  sheriff's  deed  conveying  said  property  to  the 
purchaser;  or  if  through  mistake  in  its  execution,  or 
otherwise,  any  sheriff's  deed  shall  be  inoperative,  the 
sheriff  in  office  at  any  time  after  such  purchaser  shall 
be  entitled  to  a  deed  shall  execute  such  conveyance,  and 
such  conveyance  so  executed  shall  have  the  same  force 
and  effect  as  if  made  by  the  sheriff  who  made  the  sale. ' ' 

A  fair  construction  of  this  statute  negatives  this 
contention  of  plaintiffs.    The  sheriff  is  required  to 
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execute  the  conveyance  **at  any  time  after  such  pur- 
chaser shall  be  entitled  to  a  deed.  ^  ^  To  hold  that  the 
purchaser's  right  to  a  deed  expires  with  the  lien  of 
the  judgment  under  which  the  property  is  sold  would 
be  to  read  into  the  statute  words  which  the  legislature 
has  not  written  there  and  to  disregard  the  legislative 
intent  manifested  by  the  language  above  quoted. 

2.  Plaintiffs '  charges  of  fraud  are  not  borne  out  by 
the  evidence.  The  sale  took  place  at  a  time  when 
Webster  had  left  the  state  and  abandoned  all  inten- 
tion of  settling  with  his  creditors.  He  had  executed 
eight  mortgages  for  sums  aggregating  $13,006.13. 
Six  of  these  mortgages  had  been  foreclosed  prior  to 
the  time  when  defendants  purchased  the  property  in 
dispute.  S.  C.  Eogers  had  been  more  lenient  than 
most  of  Webster's  creditors.  Webster's  interest  in 
the  property  in  dispute  was  subject  to  the  lien  of  the 
Rogers  mortgage  for  $500  and  to  the  lien  of  twelve 
judgments  aggregating  $7,038.10.  No  witness  gives 
the  property  such  a  value  as  to  allow  Webster  any 
beneficial  interest  in  it  over  and  above  these  liens. 
The  preponderance  of  the  testimony  shows  that  Web- 
ster's half  of  the  property  was  worth  far  less  than 
the  liens  with  which  it  was  encumbered.  Sogers  had 
paid  all  taxes  levied  from  1890  to  1896.  He  was  carry- 
ing Webster  for  $200  in  excess  of  the  mortgage  debt. 
He  was  entitled  to  a  settlement. 

Mr.  Bennett  is  not  subject  to  criticism  for  suggest- 
ing a  sale  under  the  Eichold  and  Miller  judgment  in 
lieu  of  the  burdensone  and  expensive  remedy  of  fore- 
closure. The  result  was  a  credit  to  Eichold  and  Miller 
of  $13.75  in  excess  of  the  expenses  of  sale.  The  Rogers 
mortgage  was  the  first  lien  on  the  land.  The  Eichold 
and  Miller  judgment  was  an  honest  debt.  The  pro- 
ceeding was  not  collusive,  but  was  an  effort  of  a 
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patient  creditor  to  make  some  salvage  on  an  indebted- 
ness which  would  have  been  wholly  lost  in  the  absence 
of  affirmative  action  on  his  part.  The  proceedings 
were  strictly  in  accord  with  the  statute.  The  case 
has  nothing  in  common  with  Conklin  v.  La  Dotv,  33  Or. 
354  (54  Pac.  218). 

3.  It  is  argued  that  Webster's  mortgage  to  S.  0. 
Eogers  was  defective  in  that  it  described  the  accommo- 
dation note  signed  by  Eogers  as  *'a  note  to  Flanagan  & 
Bennett, ' '  whereas  it  was  a  note  in  favor  of  Walter  Old- 
land  executed  at  the  Flanagan  &  Bennett  bank  evi- 
dencing a  loan  made  through  the  good  offices  of  the 
bank.  The  mortgage  gave  the  date,  amount  and  ma- 
turity of  the  note  correctly;  it  recited  that  Bogers 
signed  the  note  as  ** security'*  for  Webster.  It  is 
doubtful  if  this  mortgage  can  be  said  to  be  defective 
under  plaintiff's  authorities:  See  New  v.  Sailors,  114 
Ind.  407,  410  (16  N.  E.  609,  5  Am.  St.  Rep.  632) ;  Bowen 
V.  Ratcliff,  140  Ind.  393,  397  (39  N.  E.  860,  49  Am.  St. 
Rep.  203).  In  any  event  the  mortgage  could  have 
been  reformed  as  against  Webster  in  a  foreclosure 
suit:  Bramhall  v.  Flood,  41  Conn.  68. 

4,  5.  It  is  suggested  that  Rogers  as  the  tenant  in  com- 
mon of  Webster  was  disqualified  from  purchasing.  By 
mortgaging  his  interest  in  the  property  to  Rogers, 
Webster  consented  that  Rogers  might  buy  at  a  fore- 
closure sale :  Twin  Lick  Co.  v.  Marhury,  91  U.  S.  587, 
590  (23  L.  Ed.  328) ;  In  re  Gaslight  Co.  Cases  {Raw- 
lings  V.  New  Memphis  Gaslight  Co.)j  105  Tenn.  268  (60 
S.  W.  206,  214,  80  Am.  St.  Rep.  880);  Preston  v. 
Loughra/n,  58  Hun  (N.  Y.),  210,  215  (12  N.  Y.  Supp. 
313).  His  right  to  buy  at  a  sale  under  an  execution 
to  which  he  was  a  stranger  is  even  clearer:  Fiske 
V.  Sarber,  6  Watts  &  S.  (Pa.)  18;  Allen  v.  Gillette,  127 
U.  S.  589,  596  (32  L.  Ed.  271,  8  Sup.  Ct  Rep.  1331). 
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—  ' 

While  a  tenant  in  conunon  will  be  charged  as  a  trustee 
if  he  purchases  an  outstanding  hostile  title,  the  weight 
of  authority  entitles  him  to  buy  the  moiety  of  his  co- 
tenant  at  a  public  sale  thereof  under  legal  process 
running  against  the  property  of  the  cotenant:  Free- 
man on  Cotenancy  and  Partition  (2  ed,),  165;  Baird 
V.  Baird's  Heirs,  21  N.  C.  524  (31  Am.  Dec.  399) ;  Mc- 
Nutt  V.  Nuevo  Land  Co.,  167  Cal.  459,  466,  467  (140 
Pac.  6) ;  Starkweather  v.  Jenner,  216  U.  S.  524,  528 
(54  L.  Ed.  602,  30  Sup.  Ct.  Eep.  382). 

6.  Plaintiffs  attack  the  sale  on  the  ground  of  inade- 
quacy of  price.  It  appears  that  Webster  paid  $2,400 
for  his  interest  in  the  lots  in  controversy.  They  were 
purchased  during  a  boom,  at  a  time  when  real  estate 
sold  readily.  In  1896,  when  the  defendants  purchased 
at  sheriff's  sale,  the  boom  had  flattened  out  and  prop- 
erty was  unsalable  except  at  prices  which  were  a  small 
fraction  of  former  values.  There  is  testimony  that 
those  who  were  not  obliged  to  sell  continued  to  value 
their  property  at  the  same  prices  as  before  the  de- 
pression, but  the  adequacy  of  the  price  obtained  at 
a  judicial  sale  is  to  be  tested  by  comparison  with  prices 
paid  for  like  property  at  sales  made  at  or  about  the 
same  time.  The  property  sold  by  the  sheriff  was  sub- 
ject to  the  lien  of  the  Rogers  mortgage;  on  the  day 
of  sale  the  mortgage  debt  amounted  to  $603.58.  The 
lots  sold  subject  to  this  encumbrance  for  $40.  A  pre- 
vious execution  against  Webster  had  been  returned 
nvila  bona;  counsel  who  controlled  this  execution  tes- 
tified that  he  did  not  think  the  lots  were  worth  the 
amount  of  the  mortgage,  and  for  this  reason  refrained 
from  levying  upon  them.  S.  C.  Rogers  testified  that 
he  was  willing  to  bid  a  larger  sum  than  that  for  which 
the  property  was  struck  off  and  sold.  This  circum- 
stance cannot  be  permitted  to  defeat  the  sale;  if  the 
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rule  were  otherwise,  sales  at  public  auction  would  be 
a  precarious  source  of  title.  Plaintiffs  have  pro- 
duced a  number  of  witnesses  who  appraise  the  prop- 
erty at  the  time  of  sale  at  sums  largely  in  excess  of 
the  price  paid  and  defendant  offers  evidence  to  show 
that  Webster's  equity  of  redemption  had  no  value. 
The  lower  court  found  in  accordance  with  this  latter 
testimony  that  Webster's  half  interest  in  the  prop- 
erty did  not  exceed  $400  in  value.  It  is  sufficient  for 
present  purposes  fo  say  that  the  inadequacy  of  price, 
if  any,  was  not  gross.  Plaintiffs  are  not  entitled  to  re- 
lief on  this  ground:  Farmers^  Loan  Co.  v.  Oregon  Pa- 
cific R.  R.  Co.,  28  Or.  44,  69,  70  (40  Pac.  1089) ;  Nodine 
V.  Richmond,  48  Or.  527,  544  (87  Pac.  775).  We  do 
not  intend  to  decide  that  after  the  confirmation  of  a 
sale  it  is  competent  for  the  defendant  in  the  writ  or 
his  successor  in  interest  to  attack  the  sale  on  the 
ground  of  inadequacy  of  price.  That  the  order  of 
confirmation  concludes  this  question  is  intimated  in 
Leinenweber  v.  Brown,  24  Or.  548,  552  (34  Pac.  475,  38 
Pac.  4). 

7.  The  defense  of  laches  asserted  by  the  defendants 
is  clearly  made  out.  Plaintiffs  and  their  predecessor 
in  interest  have  paid  no  part  of  the  taxes  since  the 
land  was  purchased  in  1890.  A  street  assessment  of 
$1,008  was  paid  by  S.  C.  Eogers.  The  plaintiff  Walter 
H.  Webster  resided  in  Marshfield  until  1898.  He  knew 
the  condition  of  the  real  estate  market  and  must  have 
known  that  at  the  time  of  the  sale  his  father  had  no 
beneficial  interest  in  the  property.  No  one  could 
think  that  at  that  time  his  father's  interest  in  the 
property  was  worth  the  amount  of  the  liens  with  which 
it  was  encumbered.  He  stood  by  until  these  liens 
were  outlawed  and  until  nine  years  after  S.  C.  Rogers 
had  constructed  a  valuable  building  on  the  property,. 
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The  front  of  this  building  is  situate  on  lots  in  which 
plaintiffs  assert  no  interest.  If  they  were  to  prevail 
in  this  suit  they  would  be  entitled  to  a  half  interest  in 
the  lots  on  which  the  rear  portion  of  the  building  is 
constructed.  The  complaint  was  filed  nineteen  years 
after  the  sale.  In  the  meantime  the  business  section 
of  Marshfield  had  shif  ted,  the  population  had  increased 
and  the  property  had  acquired  a  value  it  did  not  pos- 
sess in  1896.  In  the  ten  years  intervening  between 
the  sheriff's  sale  and  the  construction  of  the  building, 
the  possession  of  S.  C.  Eogers  fell  short  of  the  require- 
ments of  the  law  of  adverse  possession,  but  he  exer- 
cised dominion  over  the  property  from  time  to  time. 
There  were  open  and  visible  marks  of  this  dominion, 
notice  of  which  is  chargeable  to  these  plaintiffs  and 
their  ancestor.  Within  the  principles  of  the  law  of 
laches  as  expounded  by  Mr.  Justice  Wolvebton  in 
Raymond  v.  Flavel,  27  Or.  219,  238  (40  Pac.  158),  by 
Mr.  Justice  Moore  in  Loomis  v.  Rosenthal,  34  Or.  585, 
600-603  (57  Pac.  55),  and  as  applied  by  Mr.  Justice 
Bean  in  Crowley  v.  Grant,  63  Or.  212,  221  (127  Pac. 
28),  plaintiffs*  claim  is  stale  and  it  would  be  most 
inequitable  to  adjudge  them  the  owners  of  a  half  in- 
terest in  this  property.  If  the  defense  of  equitable 
confirmation  had  been  pleaded,  the  case  would  fall 
within  the  doctrine  of  Mascall  v.  Murray,  76  Or.  637, 
651  (149  Pac.  517).  Plaintiffs*  right  to  litigate  this 
controversy  in  a  court  of  equity  has  not  been  chal- 
lenged and  this  opinion  must  not  be  consfrued  as  ad- 
judging that  such  right  exists. 

The  decree  of  the  lower  court  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  McBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bean  concur. 
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March  5,  1918. 

DEPOT  EEALTY  SYNDICATE  v.  ENTERPRISE 

BREWING  CO.* 

(170  Pac.  294;  171  Pac.  223.) 

OorporatlanB — Guaranty  of  Lease  of  Customer. 

1.  A  brewing  corporation  can  legally  guarantee  the  performance 
of  any  condition  in  a  lease  to  a  saloon-keeper  who  stipulates  exclu- 
sively to  sell  such  corporation's  beer. 

Guaranty-— Uabillty  of  Guarantor — ^Landlord  and  Tenant. 

2.  An  indorsement  on  a  lease,  "for  valuable  consideration  we 
hereby  guarantee  the  faithful  performance  by  the  above  lessees  of  all 
their  obligations/'  makes  the  obligation  joint  and  several,  and  the 
landlord  can  sue  the  guarantor  for  rent  without  making  effort  to 
collect  from  the  lessee. 

Corporations  —  Acts  of  Officers  Beyond  Authority  —  Ratification  — 
Silence. 

3.  Where  an  agent  for  a  brewing  corporation  guarantees  payment 
of  rent  by  a  saloon-keeper  without  authority,  but  the  landlord  writes 
the  officers  of  the  corporation  as  to  the  fact,  asking  if  it  is  all  right, 
silence  on  the  part  of  the  brewing  company  renders  it  liable  for  subse- 
quently accruing  rent,  but  not  for  prior  rent,  it  being  the  duty  of  the 
principal  to  immediately  deny  the  authority  of  the  agent  if  it  desires 
not  to  be  bound. 

Corporations — Powers  of  Itlanaging  Officers — Contracts  of  Guaranty. 

4.  The  managing  officers  of  a  brewing  corporation  have  the  power 
to  authorize  an  agent  to  guarantee  the  conditions  in  leases  to  saloon- 
keepers, or  to  ratify  such  a  guaranty,  without  a  resolution  of  the 
directors;  such  officers  of  a  corporation  having  power  coextensive  with 
those  of  the  principal,  except  as  to  matters  over  which  the  stock- 
holders alone  have  control,  and  power  to  adopt  any  reasonable  means 
that  might  tend  to  advance  the  interests  of  the  corporation. 

Corporations  —  Guaranty  —  Authority  of  Agent  —  Bufficimcy  of  Evi- 
dence. 

5.  Evidence  "held  insufficient  to  support  a  finding  that  a  state  agent 
for  a  brewing  corporation  had  authority  to  guarantee  payment  of  rent 
by  a  saloon-keeper  to  a  landlord. 

*0n  power  of  corporation  organized  for  the  manufacture  and  sale 
of  liquor  to  enter  into  contracts  of  guaranty  or  suretyship  on  behalf 
of  its  customers;  or  prospective  customers,  see  note  in  27  L.  S.  A. 
(N.  8.)   186.  Bepoktek. 
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ON  PETITION  FOB  BEHEABING. 

Estoppel— Eqnitftble  Estoppel— Silence. 

6.  One  is  usually  required  to  hastily  refute  oral  declarations,  made 
in  his  presence,  affecting  him  injuriously,  but  this  does  not  generally 
apply  to  letters,  except  where  acted  upon  or  invited. 

[As  to  silence  as  ratification  of  act  of  strangers,  see  note  in 
Ann.  Cas.  191^3,  151.] 


Principal  and  Agent— Unauthorized  Acts  of  Agent — Silence  of  Pxtn- 
cipal — ^Batmcation. 

7.  Where  unauthorized  contract  of  agent  is  brought  to  the  knowl- 
edge of  the  principal,  either  orally  or  by  letter,  the  principal  must 
hastily  disavow  it  or  he  will  be  held  to  have  ratified  it^  and  particu- 
larly so  if  the  failure  to  do  so  might  impose  loss  or  injury  upon  the 
other  party. 

[As  to  liability  of  principal  for  unauthorized  act  of  agent,  see 
notes  in  22  A211.  St  B«p.  1S9;  88  Am.  St  Bep.  779.] 

Principal  and  Agent— "Batlfication"  of  Contract— "Estoppel  in  Pals.** 

8.  A  clear  distinction  exists  between  ratification  of  contract  by  a 
principal  and  estoppel  in  pais;  ratification  following  the  unauthorized 
act,  and  estoppel  being  based  on  principal's  inducement  to  another  to 
act  to  his  prejudice. 

From  Multnomah :  Calvin  U.  Gantenbbin,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moobe. 

This  is  an  action  by  the  Depot  Eealty  Syndicate,  an 
Oregon  corporation,  against  the  Enterprise  Brewing 
Company,  a  California  corporation  doing  business  in 
this  state,  to  recover  $1,450  as  arrears  of  rent  reserved 
in  a  lease  executed  by  the  plaintiff  to  John  Balson, 
the  payment  of  which  sum  is  alleged  to  have  been 
guaranteed  by  the  defendant.  A  demurrer  to  the 
initiatory  pleading  on  the  ground  that  it  did  not  state 
facts  suflScient  to  constitute  a  cause  of  action  having 
been  overruled,  an  answer  was  filed  denying  the  mate- 
rial averments  of  the  complaint.  The  cause  was  tried 
without  the  intervention  of  a  jury  and  when  the  plain- 
tiff had  introduced  its  evidence  and  rested,  a  motion 
for  a  judgment  of  nonsuit  was  interposed  and  denied. 
The  defendant's  counsel  then  declined  to  offer  any  evi- 
dence, whereupon  findings  of  fact  and  law  were  made 

87  Dr.— 8d 
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in  conformity  with  the  averments  of  the  complaint,  and 
based  thereon  a  judgment  was  rendered  as  demanded 
therein  and  the  defendant  appeals.         Modified. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Dolph,  Mallory,  Simon  <&  Gearin,  with  an  oral 
argument  by  Mr.  Joseph  Simon. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Wood,  Montague  A  Hunt  and  Mr.  Donald  M. 
Graham^  with  an  oral  argument  by  Mr.  Richard  W. 
Montague. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1.  It  is  contended  that  though  the  defendant  may 
have  been  benefited  by  the  contract  which  forms  the 
basis  of  this  action,  a  corporation  cannot  legally  guar- 
antee the  performance  of  any  condition,  and  for  that 
reason  an  error  was  committed  in  overruling  the  de- 
murrer. It  is  conceded  that  the  defendant  is  engaged 
at  San  Francisco,  California,  in  manufacturing  beer, 
which  product  is  disposed  of  at  wholesale  to  saloon- 
keepers the  payment  of  whose  rent  has,  in  some  in- 
stances, been  guaranteed  by  the  officers  of  the  corpora- 
tion. The  general  rule  that  an  ordinary  corporation 
cannot  Become  a  surety  is  subject  to  the  well-recognized 
exception  that  such  legal  entity  has  implied  power  and 
may  encourage  legitimate  undertakings  by  advancing 
money,  extending  credit,  or  becoming  surety  for  any 
of  its  independent  agencies,  when  by  doing  so  it  is 
reasonably  expected  that  the  business  in  which  the 
corporation  is  engaged  will  be  advanced  by  such  ap- 
propriate means:  3  Thompson,  Corp.  (2  ed.),  §  2207. 
Thus  in  Winterfield  v.  Cream  City  Brewing  Co.^  96 
Wis.  239  (71  N.  W.  101),  a  headnote  reads:  **It  is  not 
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idtra  vires  for  a  corporation  organized  to  make  and 

sell  beer  to  guarantee  the  rent  of  a  customer/*    To 
the  same  effect  see  Timm  v.  Grand  Rapids  Brewing 

Co.,  160  Mich.  371  (125  N.  W.  357,  27  L.  R.  A.  (N.  S.) 

186) ;  Blue  Island  Brewing  Co.  v.  Fraatz,  123  111.  App. 

26;  Holm  v.  Clans  Lipsius  Brewing  Co.,  21  App.  Div. 

204  (47  N.  Y.  Supp.  518) ;  H.  Koehler  A  Go.  v.  Reinr^ 

heimer,  26  App.  Div.  1  (49  N.  Y.  Supp.  755) ;  Horst 

V.  Lewis,  71  Neb.  365  (98  N.  W.  1046,  103  N.  W.  460). 

The  securing  of  saloon-keepers  who  would  stipulate 
exclusively  to  sell  the  defendant's  beer  tended  to  ex- 
pand its  competition  and  enhance  the  scope  of  its  busi- 
ness, and  this  being  so,  the  corporation  could  lawfully 
guarantee  the  payment  of  rent  of  buildings  occupied 
by  its  customers  while  keeping  the  terms  of  such 
agreement.  No  error  was  committed  as  to  the  rule 
invoked  in  this  particular. 

2, 3.  It  is  maintained  that  the  alleged  guaranty  is  not 
an  undertaking  for  the  payment  of  another's  debt,  but 
is  in  effect  a  contract  for  indemnity  merely,  which  obli- 
gation is  collateral  and  no  liability  ikttaches  imtil  an 
effort  has  been  made  to  collect  from  the  principal,  and 
since  the  complaint  contains  no  averments  in  respect 
to  such  matter,  an  error  was  committed  in  overruling 
the  demurrer.  A  text-writer  in  discussing  this  sub- 
ject remarks : 

*'When,  by  the  terms  of  the  contract,  the  obligation 
of  the  surety  or  guarantor  is  the  same  as  that  of  the 
principal,  then,  as  soon  as  the  principal  is  in  default, 
the  surety  or  guarantor  is  likewise  in  default,  and  may 
be  sued  immediately  and  before  any  proceedings  are 
had  against  the  principal":  Brandt,  Suretyship  Guar- 
anty (3  ed.),  §  110. 

Thus  in  Redfield  v.  Haight,  27  Conn.  31,  the  defend- 
ant's son  signed  a  writing  as  follows: 
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**And  the  said  Joseph  Haight  hereby  further 
agrees,  in  consideration  of  the  premises,  to  assume, 
and  does  hereby  assume,  the  payment  of  the  liabilities 
and  debts  of  the  firm  of  Eedfield  &  Haight, — ^that  is, 
the  liabilities  of  the  said  firm  contracted  for  goods, 
wares,  and  merchandise  for  said  business,  and  the  lia- 
bilities and  debts  of  the  said  Edwin  Eedfield,  con- 
tracted and  incurred  for  goods  for  the  said  business 
so  conducted  by  him  alone,  a  schedule  of  which  debts 
and  liabilities  is  hereto  annexed.^' 

To  this  contract  was  appended,  upon  the  same 
paper,  a  memorandum  upon  which  the  suit  was 
brought  as  follows : 

''In  consideration  of  one  dollar,  to  me  in  hand  paid, 
I  hereby  guarantee  the  full  and  fair  performance  of 
the  covenants  and  agreements  mentioned  in  the  fore- 
going instrument  on  the  part  of  Joseph  Haight. 

''Dated  Augusts,  1854. 

''Desire  W.  Haight." 

It  was  held  that  the  defendant's  contract  was  not  a 
mere  indemnity,  but  an  absolute  guaranty,  and  that 
upon  the  breach  of  the  principal's  agreement  the 
obligee  could  immediately  maintain  an  action  against 
the  guarantor. 

In  Garey  v.  Hignutt,  32  Md.  552,  it  was  ruled  that 
a  creditor  was  not  required  to  exhaust  his  remedies 
against  a  principal  before  resorting  to  the  surety  for 
payment  of  a  debt  for  which  both  principal  and  surety 
were  equally  bound. 

In  Geddis  v.  Hawk,  1  Watts  (Pa.),  280, it  was  decided 
that  a  creditor  was  not  bound  to  resort  to  the  princi- 
pal for  the  collection  of  his  debt,  in  the  first  instance, 
but  that  he  might  sue  and  recover  from  a  surety. 

"Where  a  contract  of  suretyship  is  joint  and  not 
several  all  the  obligors  must  be  joined  as  parties  de- 
fendant.   Where  it  is  joint  and  several  all  or  less  than 
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all  may  be  sued  as  plaintiff  elects '^  Brandt,  Surety- 
ship Guaranty  (3  ed.),  §  829. 

It  will  be  seen  from  an  inspection  of  the  undertak- 
ing hereinafter  set  forth  that  the  person  signing  the 
writing  stipulated  that  Balson  would  faithfully  per- 
form all  the  conditions  of  the  lease,  thereby  making 
the  engagement  of  the  guarantor  the  same  as  that  of 
the  principal.  One  of  these  obligations  was  to  pay 
the  rent  reserved.  The  guaranty  is  therefore  a  joint 
and  several  express  engagement  to  pay  monthly  in 
advance  the  sums  of  money  specified.  Thus  in  Gile 
Grocery  Co.  v.  Lachrmmd,  75  Or.  122  (146  Pac.  519), 
a  headnote  reads: 

**A  guaranty  is  an  absolute  undertaking  to  pay  the 
debt  when  due,  and  is  not  discharged  by  the  failure 
of  the  creditor  to  exhaust  his  remedy  against  the  prin- 
cipal debtor. '  ^ 

To  the  same  effect  see,  also,  Weiler  v.  Henarie,  15 
Or.  28  (13  Pac.  614) ;  Delsman  v.  Friedlander,  40  Or. 
33  (66  Pac.  297).  No  error  was  committed  in  this 
particular. 

The  remaining  question  to  be  considered  is  whether 
any  evidence  was  received  at  the  trial  tending  to  show 
that  the  defendant's  agent  was  authorized  to  guar- 
antee the  payment  of  the  rent  in  such  a  manner  as  to 
bind  his  principal,  or  whether  it,  by  any  act  or  omis- 
sion of  its  oflScers,  is  liable  for  the  payment  of  any  part 
of  the  rent.  It  appears  from  a  transcript  of  the  tes- 
timony that  the  defendant  on  January  1,  1906,  entered 
into  a  contract  with  Henry  Meister  whereby  the  latter 
was  appointed  its  agent  and  given  the  exclusive  right 
to  sell  in  Oregon  the  manufactured  product  of  that 
corporation.  Meister  in  March,  1906,  with  the  defend- 
ant's consent  sold  all  his  interest  in  such  agency  to 
C.  B.  Williams.    Alex  Sweek,  an  attorney  of  Portland, 
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Oregon,  testified  as  plaintiff's  witness  that  he  was 
present  when  such  bargain  was  concluded;  that  U. 
Remensperger  and  P.  Windeler,  respectively  the 
president  and  secretary  of  the  defendant,  were  also 
there  on  that  occasion  and  advised  that  it  was  not 
necessary  to  write  a  new  contract,  but  that  a  transfer 
of  Meister's  agreement  with  slight  modifications  was 
sufficient;  that  thereupon  the  witness  made  on  such 
writing  the  notations  ''0.  K/'  which  is  identified  as 
indicating  some  of  the  clauses  of  the  contract  that 
were  continued  in  force.  In  referring  to  the  writing 
Mr.  Sweek  testified: 

**It  was  delivered  to  Mr.  Williams  as  his  evidence 
of  authority  and  the  agreement  between  all  of  us  was 
that  the  contract  was  to  be  handed  to  Mr.  Williams, 
and  he  would  have  all  of  the  authority  disclosed  by 
that  contract,  but  no  greater. ' ' 

The  original  agreement  was  received  in  evidence 
and  has  been  sent  up  with  the  transcript.  An  examin- 
ation of  the  writing  shows  that  clauses  thereof,  num- 
bered 1st,  2d,  4th,  5th,  and  6th,  have  written  at  the  left 
of  each  on  the  margin  of  the  paper  the  letters  * '  0.  K.  ^ ' 
The  remaining  paragraphs  of  the  writing  are  not  thus 
marked,  but  words  and  figures  have  been  substituted 
in  some  instances  instead  of  others  as  originally  em- 
ployed. The  third  clause  has  two  crossed  lines  indi- 
cating that  such  paragraph  had  been  set  aside  so  far 
as  it  related  to  Williams'  authority.  A  red  line  is 
drawn  through  each  word  of  the  ninth  clause,  which 
was  originally  as  follows : 

**It  also  authorizes  and  empowers  its  said  agent  to 
expend  not  to  exceed  the  sum  of  $350,  in  fitting  up  a 
saloon  for  a  person  who  will  sell  its  beer  for  a  term 
of  years,  upon  the  condition  that  if  the  person  so 
agreeing  shall  fail  or  neglect  so  to  sell  said  beer  to  the 
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exclusion  of  all  beer  for  the  time  agreed,  that  is  keg 
beer,  then  the  sum  expended  to  become  immediately 
due  and  payable.  ^ ' 

The  paragraph  formerly  numbered  7th  has  written 
at  the  left  the  figures  *'10,''  while  the  clause  previ- 
ously marked  10th  is  now  numbered  ''11/'  A  part  of 
that  paragraph  referring  to  the  defendant  and  to 
Meister,  conferring  a  right  assigned  to  and  intended 
to  be  exercised  by  Williams,  reads : 

'*And  it  further,  authorizes  him  to  sign  agreements 
and  leases  with  saloon-keepers  and  others  buying  said 
beer,  for  it  and  on  its  behalf,  as  its  said  agent  and 
manager,  hereby  ratifying  and  confirming  all  that  its 
said  agent  and  manager  for  said  territory  may  and 
shall  lawfully  do  under  this  agreement.'' 

The  plaintiff  herein  being  the  owner  of  storerooms 
in  a  building  in  Portland,  Oregon,  executed  a  lease 
thereof  to  Crane  &  Dewey  at  a  monthly  rental  of  $175 
to  November  1, 1910,  $250  a  month  for  the  second  year, 
$300  a  month  for  the  third  year,  and  $325  a  month 
for  the  fourth  year  to  expire  November  1, 1913.  This 
lease  with  the  plaintiff's  consent  was  assigned  August 
17,  1911,  to  John  Ealson,  who  was  to  operate  a  saloon 
on  the  premises  and  sell  exclusively  the  beer  manu- 
factured by  the  defendant.  There  was  indorsed  upon 
the  assigned  lease  a  memorandum  which  reads : 

**  Portland,  Oregon. 
**For  valuable  consideration  we  hereby  guarantee 
the  faithful  performance  by  the  above  lessees  of  all 
their  obligations  under  the  within  lease. 

*' (Signed)     Enterprise  Brewing  Co. 

*'U.  Eemensperger,  Pres. 
**P.  Windeler,  Sec." 

The  plaintiff  executed  to  Ealson  another  lease  of  the 
premises  for  a  term  of  two  years  commencing  Novem- 
ber 1,  1913,  at  the  expiration  of  the  original  lease,  at 
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a  monthly  rental  of  $200.    There  was  indorsed  on  this 
second  lease  the  following : 

**  Portland,  Oregon,  May  27, 1913, 
*'For  valuable  consideration  we  hereby  guarantee 
the  faithful  performance  by  the  within  lessee  of  all  his 
obligation  under  the  within  lease. 

*'  (Signed)     Enterprise  Brewing  Co. 
*'By  C.  B.  Williams,  Agf 

Ealson  on  January  1,  1915,  was  indebted  to  the 
plaintiff  to  the  extent  of  $400  for  the  use  of  the  prem- 
ises during  the  two  preceding  months,  and  upon  his 
promise  to  pay  that  sum  in  installments,  the  rent  was 
by  agreement  of  the  landlord  reduced  to  $125  a  month 
from  January  1,  1915,  to  May  1st  of  that  year,  while 
$150  a  month  was  stipulated  to  be  paid  until  Decem- 
ber 31,  1915,  thereby  extending  the  term  of  the  second 
lease  two  months.  In  a  letter  written  by  the  plaintiff 
January  11,  1915,  to  the  defendant  and  C.  B.  Williams 
its  agent,  Portland,  Oregon,  the  following  language  is 
found : 

**In  the  matter  of  the  lease  to  John  Ralston,  which 
you  have  guaranteed,  we  desire  to  confirm  by  this  let- 
ter the  agreement  which  was  arrived  at  in  the  inter- 
view a  few  days  since  between  Mr.  Ralston,  your  Mr. 
Williams  and  the  writer.'*  (James  D.  Hart,  the  plain- 
tiff's secretary,  setting  forth  the  terms  hereinbefore 
stated:)  **By  this  reduction  the  opportunity  to  the 
tenant  to  make  the  payment  without  calling  upon  you  is 
enhanced  and  we  have  made  the  modification  with  the 
understanding  that  your  guaranty  will  hold  until  said 
December  31st,  1915,  for  any  portion  of  the  above  total 
of  $2100  [the  amount  of  the  rent  due  and  to  accrue] 
that  Mr.  Ralston  fails  to  pay." 

A  carbon  copy  of  this  note,  accompanied  by  a  letter 
written  at  the  same  time  by  Mr.  Hart  for  the  plaintiff 
was  mailed  to  and  received  by  the  defendant  at  San 


Mar. '18.]     Depot  R.  Syndicate  v.  Enterprise  B.  Co.        569 

Francisco,  California,  January  13,  1915,  but  no  re- 
sponse thereto  was  ever  made. 

Ealson  paid  the  rent  from  January  1, 1915,  to  June 
1st  of  that  year.  It  is  fair  to  infer,  however,  that  he 
vacated  the  premises  for  on  July  2,  1915,  the  plaintiflf 
wrote  the  defendant  saying  in  part,  *'that  Mr.  Eal- 
ston's  place  of  business  is  closed  and  that  he  is  now 
in  arrears  in  rent  for  #120  North  Sixth  Street  in  the 
amount  of  $675.00,'^  a  demand  for  the  payment  of 
which  was  made.  A  carbon  copy  of  this  notification 
and  a  letter  of  similar  import  and  demand  were  also 
mailed  to  the  defendant  at  San  Francisco,  California. 
No  response,  however,  was  made  thereto.  Replying 
to  a  letter  from  plaintiff's  counsel  relating  to  the  pay- 
ment of  the  rent  demanded,  the  defendant  on  July  14, 
1915,  wrote  that  the  matter  had  been  referred  to  their 
attorney  at  Portland,  Oregon,  and  to  Mr,  Williams,  its 
agent,  saying  inter  alia: 

*  *  We  are  somewhat  in  the  dark  regarding  the  entire 
affair,  and  naturally  wish  to  have  some  particulars, 
which  will  take  up  some  time  owing  to  the  distance 
between  us. ' ' 

C.  B.  Williams,  as  plaintiff's  witness,  in  answer  to 
the  inquiry: 

''What  were  the  circumstances  under  which  you 
signed  the  name  of  the  Enterprise  Brewing  Company 
to  the  Ralson  lease,  Mr.  Williams!"  testified  over  ob- 
jection and  exceptions  as  follows:  ''Mr.  Ralson  was 
complaining  continually  about  his  rental  of  the  prem- 
ises down  there  being  too  high,  and  after  a  conference 
or  two  with  Mr.  Hart,  and  between  Mr.  Ralson  and 
myself  and  Mr.  Hart,  the  question  came  up  about  an 
additional  lease ;  and  the  former  rental  was  $325,  and 
he  agreed  to  reduce  the  rental  from  that  time  on  to 
$200,  and  give  us  a  new  lease  for  an  additional  two 
years,  and  Mr.  Ralson  was  going  to  close  up  right  then 
if  he  didn't  get  something  of  that  sort,  some  conces- 
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sion  on  the  rent  there,  so  in  order  to  get  the  thing  off 
as  soon  as  possible,  I  signed  the  indorsement  [refer- 
ring to  the  guaranty  of  May  27,  1913]  believing  that 
I  had  authority.  *  * 

**Q.  Did  you  notify  the  Enterprise  Brewing  Com- 
pany of  your  action  in  indorsing  this  lease? 

''A.  I  think  so.  *  * 

'  *  Q.  Did  you  ever  receive  from  the  Enterprise  Brew- 
ing Company  any  objection  of  any  sort  to  your  action 
In  that  matter? 

^^A.  No,  sir.  •  • 

*'Q.  What  is  the  fact,  Mr.  Williams,  as  to  whether 
or  not  it  is  necessary  in  selling  beer  for  breweries  in 
this  district  to  guarantee  leases,  in  order  to  hold  the 
trade?** 

Over  objection  and  exception,  the  witness  answered, 
** Yes,  sir.'* 

'*Q.  Did  you  do  that  in  other  instances  than  this 
one? 

**A.  Yes,  sir. 

**Q.  Did  the  Brewery  execute  other  guarantees? 

'*A.  Yes,  sir.** 

On  cross-examination  Mr.  Williams  testified  that 
having  purchased  Meister*s  agency  he  continued  the 
business  in  the  name  of  the  Enterprise  Brewing 
Agency,  a  corporation,  that  became  the  selling  agent 
for  the  defendant  from  which  he  received  a  salary  and 
a  commission,  and  that  the  defendant's  beer  was  sold 
in  Oregon  only  to  the  Enterprise  Beer  Agency.  In 
answer  to  the  question,  **And  you  were  practically  the 
Enterprise  Beer  Agency?"  the  witness  replied:  **Yes, 
sir.**  Williams  also  testified  that  without  the  defend- 
ant's express  authority  he  executed  on  its  behalf  a 
promissory  note  for  $900,  to  evidence  the  purchase 
price  of  material  that  was  used  in  erecting  a  building 
on  a  lot  which  he  owned  in  Washington  County,  Ore- 
gon, and  upon  his  conveyance  of  such  premises  to  the 
defendant,  it  paid  off  the  note.    This  witness  further 
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stated  upon  oath  that  without  consulting  the  defend- 
ant he  signed  attachment  bonds  on  its  behalf  in  actions 
to  recover  from  saloon-keepers  sums  of  money  due 
from  them  for  the  purchase  of  beer. 

The  plaintiff's  counsel  introduced  in  evidence  the 
depositions  of  U.  Remensperger  and  P.  Windeler,  from 
which  sworn  statements  it  appears  that  neither  the 
defendant  corporation  nor  its  board  of  directors  ever 
adopted  a  resolution  authorizing  Williams  to  guaran- 
tee a  performance  of  the  conditions  of  Balson's  lease, 
nor  did  such  officers  or  the  corporation  which  they 
represented  own  any  stock  in  the  Enterprise  Beer 
Agency,  and  that  while  the  deponents  personally 
signed  such  leases  no  person  was  authorized  to  do  so 
for  them. 

The  foregoing  is  deemed  to  be  a  fair  summary  of 
all  the  material  evidence  received  at  the  trial.  It  will 
be  remembered  that  the  clause  in  the  contract  which 
was  assigned  to  Williams  empowered  him  to  sign 
agreements  and  leases  with  saloon-keepers  and  others 
buying  the  defendant's  beer.  This  language  prob- 
ably could  not  be  construed  as  expressly  authorizing 
tffe  guaranty  of  payment  of  rent  of  a  building  which 
was  used  by  a  saloon-keei)er  who  exclusively  sold  the 
defendant's  beer.  Mr.  Sweek,  however,  interpreted 
that  provision  of  the  agreement  as  conferring  such 
authority  and  so  advised  Williams  who,  as  agent, 
signed  the  guaranty  indorsed  upon  Ralson  's  lease  and 
testified  that  he  thought  he  notified  the  defendant  of 
his  action  in  the  matter,  and  that  no  objection  thereto 
was  made  by  his  principal.  The  uncertainty  of  Will- 
iams'  testimony  in  this  particular  renders  it  problem- 
atical as  to  whether  or  not  the  defendant  ever  obtained 
such  information.  But  however  this  may  be,  it  did 
receive  the  letter  written  by  Mr.  Hart  January  11, 
1915,  for  the  plaintiff  in  relation  to  the  guaranty  and 
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made  no  objection  thereto.  A  sense  of  fair  dealing 
demanded  of  the  defendant  a  prompt  denial  of  Will- 
iams' asserted  right  to  indorse  Ralson's  lease  if  the 
authority  had  not  been  conferred,  and  the  corporation 
desired  to  evade  the  legal  consequences  of  its  agent's 
act.  The  defendant  should  not  be  permitted  by  its 
silence  to  speculate  upon  the  possibility  of  Ealson's 
success  in  operating  a  saloon  and  his  resulting  ability 
to  pay  the  rent  reserved,  but  if  he  failed  in  this  par- 
ticular then  to  deny  Williams '  authority  to  indorse  the 
lease:  Currie  v.  Bowman,  25  Or.  364,  377  (35  Pac. 
848) ;  Finnegan  v.  Pacific  Vinegar  Co.,  26  Or.  152,  155 
(37  Pac.  457) ;  Schreyer  v.  Turner  Flouring  Mills  Co., 
29  Or.  1, 16  (43  Pac.  719) ;  Silshy  v.  Strong,  38  Or.  36, 
42  (62  Pac.  633) ;  Cranston  v.  West  Coast  Life  Ins, 
Co.,  72  Or.  116, 130  (142  Pac.  762). 

4.  As  a  corporation  acts  by  its  agents,  the  powers  of 
its  managing  officers  are  coextensive  with  those  of 
their  principal,  except  in  relation  to  matters  over 
which  the  stockholders  alone  have  control:  21  Am.  & 
Eng.  Ency.  Law  (2  ed.),  852.  The  defendant's  presi- 
dent and  secretary  necessarily  had  sufficient  power  to 
adopt  any  reasonable  means  that  might  tend  to  ad- 
vance the  interests  of  the  corporation,  even  without  a 
resolution  of  the  board  of  directors  to  that  effect,  and 
hence  such  managing  officers  could  authorize  Williams 
to  indorse  a  lease,  or  ratify  his  act  in  that  particular : 
Calvert  v.  Idaho  Stage  Co.,  25  Or.  412,  414  (36  Pac. 
24) ;  Moll  V.  Roth  Co.,  77  Or.  593,  601  (152  Pac.  235). 

5.  A  careful  examination  of  all  the  evidence  con- 
vinces us  that  no  testimony  was  received  tending  to 
show  Williams  was  ever  empowered  to  guarantee  the 
payment  of  rent  of  buildings  even  when  occupied  by 
saloon-keepers  who  had  agreed  to  sell  the  defendant's 
beer  exclusively.    The  fact  that  a  red  line  was  drawn 
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through  each  word  of  the  9th  paragraph  of  the  Meister 
contract  which  was  assigned  to  Williams  shows  that 
his  authority  was  intended  to  be  restricted.  It  ap- 
pears from  the  depositions  of  the  president  and  secre- 
tary of  the  defendant  that  neither  of  them  knew,  until 
about  eight  months  prior  to  giving  their  testimony, 
and  probably  when  they  received  Mr.  Hart's  letter  of 
January  11,  1915,  that  Williams  had  undertaken  to 
guarantee  the  payment  of  Balson's  rent.  These 
sworn  statements  are  not  seriously  controverted  by 
the  testimony  of  Williams  who  ' '  thinks ' '  only  that  he 
notified  these  officers  of  his  indorsement  of  the  lease. 
We  conclude,  therefore,  that  the  defendant  is  not 
responsible  for  any  part  of  the  rent  which  was  due 
January  1,  1915,  for  the  preceding  months  of  Novem- 
ber and  December,  but  that  it  is  liable  for  the  rent 
thereafter  accruing  and  remaioing  unpaid,  by  reason 
of  its  failure  to  deny  Williams'  authority  when 
notified  by  Mr.  Hart. 

'  The  judgment  will  be  modified  by  remittiog  the  sum 
of  $400  and  the  cause  will  be  remanded  with  directions 
to  enter  a  recovery  against  the  defendant  and  in  favor 
of  the  plaintiff  for  $1,050.  Modified. 

Mb.    Chief   Justice    McBridb,    Mb.    Justice    Mc- 
Camakt  and  Mb.  Justice  Bean  concur. 


Denied  Mareh  5,  1918. 

On  Petition  fob  Rehearing.    Beheabing  Denied. 

(171  Pac.  223.) 

Messrs.  Dolph,  MaUory,  Simon  &  Oearin,  for  the 
petition. 

Messrs.  Wood,  Montague  dt  Hunt  and  Mr.  Donald  M. 
Graham^  contra. 
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Department  2.  M&.  Justice  Moobe  delivered  the 
opinion  of  the  court.     - 

In  a  petition  for  rehearing  it  is  insisted  that  the 
defendant  was  under  no  legal  obligation  to  reply  to  the 
plaintiff's  letter  of  January  11,  1915,  containing  the 
information  that  the  term  of  the  lease  had  been  ex- 
tended two  months,  from  November  1st  of  that  year 
and  the  monthly  rent  of  $200  reduced  to  $125  to  May 
1, 1915,  and  to  $150  for  the  remainder  of  the  term,  which 
modification  was  made  pursuant  to  an  agreement  with 
C.  B.  Williams,  the  agent  of  the  defendant,  with  the 
understanding  that  its  guaranty  would  continue  until 
December  31, 1915,  and  that  when  this  court  concluded 
the  defendant 's  failure  to  answer  such  communication 
constituted  an  acceptance  of  the  condition  stated 
therein,  the  plaintiff  was  thus  i)ermitted  to  introduce 
evidence  which  had  been  manufactured  for  the  occa- 
sion, whereby  an  error  was  committed. 

6.  When  oral  declarations  are  made  by  a  party  in  the 
presence  and  hearing  of  his  adversary  who  is  under 
no  restraint  and  conscious  of  the  charge  thus  imputed, 
asserting  against  him  an  obligation  which  might  be 
enforceable,  or  his  commission  of  an  offense,  or  limit- 
ing his  title  to  property,  or  affecting  him  injuriously, 
it  is  reasonable  to  suppose  he  would  promptly  deny 
such  positive  declarations,  if  he  desired  to  escape  un- 
favorable inferences  which  might  be  deduced  from  his 
silence,  and  hence  he  is  usually  required  hastily  to 
refute  such  charges :  16  Cyc.  958.  This  rule,  however, 
does  not  generally  apply  to  written  communications 
containing  statements  of  facts,  a  failure  to  deny  which 
is  not  construed  as  a  tacit  admission  of  the  truth  of 
the  writing,  and  no  unfavorable  inference  arises  from 
such  silence,  except  in  cases  when  the  party  receiving 
the  letter  has  invited  it,  or  where  there  is  reason  to 
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believe  he  has  acted  upon  the  information  thus  re- 
ceived, or  when  there  has  been  sent  with  the  letter  bills 
showing  a  shipment i  of  goods,  which  invoices  have  been 
retained  without  objection,  or  where  money  has  been 
sent  upon  a  condition  stated  in  the  letter,  and  the  sum 
has  not  been  returned :  16  Cyc.  960.  As  sustaining  the 
legal  principle  thus  stated,  see  State  v.  MacFarland, 
83  N.  J.  L.  474  (83  Atl.  993,  Ann.  Cas.  1914B,  782) ; 
Seevers  v.  Cleveland  Coal  Co.^  158  Iowa,  574  (138 
N.  W,  793,  Ann.  Cas.  1915D,  188). 

7.  These  rules,  however,  have  no  application  to  the 
law  governing  the  relation  of  agency.  If  a  principal, 
when  fully  notified  thereof,  neglects  promptly  to  dis- 
avow an  act  or  contract  of  his  agent  in  excess  of  his 
authority,  such  silence  will  usually  be  interpreted  as 
an  implied  ratification,  and  particularly  so,  if  the 
failure  speedily  to  repudiate  such  conduct  or  agree- 
ment might  impose  upon  the  other  party  loss  or  in- 
jury: 31  Cyc.  1276;  2  C.  J.  505;  Curtze  v.  Iron  Dyke 
Min.  Co.,  46  Or.  601,  606  (81  Pac.  815). 

''The  rule,*'  says  Mr.  Justice  Bean  in  Reid  v.  Alaska 
Packing  Co.,  47  Or.  215,  220  (83  Pac.  139),  ''is  ele- 
mentary that  when  an  agent,  in  contracting  for  his 
principal,  exceeds  his  authority,  J  the  principal,  upon 
being  fully  informed  of  the  facts,  must,  within  a  rea- 
sonable time,  disavow  or  disaffirm  the  act  of  his  agent, 
especially  in  cases  where  his  silence  might  operate  to 
the  ^prejudice  of  innocent  parties,  or  he  will  be  held 
to  have  ratified  and  affirmed  such  unauthorized  act, 
and  such  ratification  will  be  equivalent  to  a  precedent 
authority. ' ' 

To  the  same  effect  see,  also,  2  C.  J.  504,  §  124,  and 
exhaustive  notes  on  this  subject. 

8.  Ratification  by  a  principal  of  an  unauthorized  act 
of  his  agent  has  occasionally  been  grounded  upon  the 
doctrine  of  an  equitable  estoppel.    A  clear  distinction, 
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however,  exists  between  an  estoppel  in  pais  and  ratifi- 
cationu 

^ '  The  substance  of  ratification  is  confirmation  of  the 
unauthorized  act  or  contract  iaf ter  it  has  been  done  or 
made,  whereas  the  substance  of  estoppel  is  the  prin- 
cipal's inducement  to  another  to  act  to  his  prejudice. 
Acts  and  conduct  amounting  to  an  estoppel  in  pais 
may  in  some  iinstances  amount  to  a  ratification ;  but 
on  the  other  hand  ratification  may  be  complete  with- 
out any  elements  of  estoppel' ':  2  C.  J.  469;  31  Cyc. 
1247. 

In  the  case  at  bar,  it  is  possible  the  extension  of  the 
term  of  the* lease  and  the  reduction  of  the  monthly  rent 
might  be  regarded  as  creating  an  equitable  estoppel, 
but  however  that  may  be,  we  rest  our  decision  upon  an 
implied  ratification  by  the  defendant  of  its  agent's 
unauthorized  assumption  of  authority,  by  failing, 
when  fully  notified  thereof,  promptly  to  deny  his 
power  to  consummate  the  agreement. 

We  therefore  adhere  to  the  former  opinion  and  the 
petition  for  a  rehearing  is  denied. 

Behearing  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  MoCamant 
and  Mb.  Justice  Bean  concur. 


Argaed  January  10,  reversed  and  remanded  February  6,  petition  t« 

modify  denied  March  5,  1918. 

LEABNED  v.  HOLBBOOK.* 

(170  Pac.  530;  171  Pac.  222.) 

Evidence-— Parol  Evidence  Affecting  Writing. 

1.  Section  713,  L.  O.  L.,  providing  that,  where  the  terms  of  an 
agreement  have  been  reduced  to  writing,  it  is  to  be  considered  as 

*0n  the  general  rule  that  parol  evidence  is  not  admissible  to  vary, 
add  to,  or  alter  a  written  contract,  see  note  in  17  Ik  R.  A.  270. 

On  reasonableness  of  amount  stipulated  for  as  liquidated  damages 
in  a  contract,  see  note  in  34  L.  B.  A.  (N.  8.)  27.  Bepobtkb. 
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containing  all  of  them,  and  there  can  be  no  evidence  thereof  other 
than  the  contents  of  the  writing,  prevents  parol  evidence,  in  action  on 
a  bond,  conditioned  that  the  obligors  erect  a  sawmill  of  certain 
capacity  on  their  property,  that  it  was  the  understanding  of  the  par- 
ties that  a  sawnfrill  coald  net  be  erected  there  unless  the  streets  were 
vacated. 

Contracts — ^Perfomuuic^— 'Impossible.'* 

2.  Contract  of  parties  to  build  a  mill  on  their  property  is  not  "im- 
possible" of  performance,  so  as  to  excuse  nonperformance,  because  the 
mill  could  not  be  profitably  operated  without  vacation  of  streets; 
impossible  not  meaning  impracticable. 

Bonds — Oonditioiu — ^Breach. 

3.  Obligation  on  a  bond,  conditioned  that  the  obligors  build  a 
mill  on  their  property,  is  matured  by  their  selling  their  property 
without  constructing  the  mill.  * 

Oontractfl — ^Possibility  of  Performaiice— Vacation  of  Street — EviAence. 

4.  As  showing  willin^ess  of  a  city  council  to  vacate  streets  for 
industrial  plants,  an  ordinance  for  such  purpose,  though  not  comply- 
ing with  statutory  requirements,  is  admissible. 

[As  to  right  of  action  for  damages  for  breach  of  unenforceable 
contract,  see  note  in  Ann.  Oas.  1915D,  540.] 

Damages — ^Liquidated  Damages  or  Penalty. 

5.  A  bond  running  to  owners  of  property  in  the  neighborhood,  con- 
ditioned to  pay  a  certain  sum  as  liquidated  damages  for  failure  of 
obligors  to  build  a  mill  on  their  property,  the  damages  being  difficult 
or  impossible  of  proof  and  measurement,  is  one  for  Uquidated 
damages. 

Damages — ^Liquidated  Damages — ^Reasonableness. 

6.  The  reasonableness  of  damages  liquidated  by  agreement  is  to 
be  determined  by  the  conditions  in  the  minds  of  the  parties  when 
their  agreement  was  made. 

Damages — ^Liquidated  Damages — ^Burden  of  Proof. 

7.  Parties  sued  for  liquidated  damages  have  the  burden  of  showing 
that  no  damages  could  have  flowed  from  their  default  in  the  perform- 
ance of  their  agreement. 

Appeal  and  Error— Directing  Judgment. 

8.  The  case  being  one  in  which  it  can  be  determined  from  the 
record  what  judgment  should  have  been  entered,  the  appellate  court 
will,  under  Article  YII,  Section  3,  of  the  Constitution,  direct  the  entry 
thereof. 

ON  PETITION  FOR  EEHEABING. 

Damages — ^Liquidated  Damages — Effect — ^Agreement. 

9.  Where  the  parties  by  contract  stated  a  reasonable  sum  as 
liquidated  damages,  neither  could  urge  that  the  damages  were  greater 
or  less  than  the  amount  agreed  upon. 

From  Multnomah :  George  N.  Davis,  Judge. 

87  Or.— 87 
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Department  2.  Statement  by  Mb.  Justice  Mc- 
Camant. 

Prior  to  March  12, 1903,  defendants  were  the  owners 
of  an  undivided  one-fourth  interest  in  certain  property 
situate  in  St.  Johns.  Oak  Park  Land  Company  and  the 
Estate  of  B.  0.  Severance  were  the  owners  of  the  re- 
maining three-fourths  interest.  An  agreement  parti- 
tioning  the  property  was  entered  into  and  as  a  part  of 
this  agreement  the  defendants  executed  and  delivered 
the  following  paper : 

*'Know  all  men  by  these  presents,  that  we,  Merrit  L. 
Holbrook  and  F.  S.  Doembecher,  are  held  and  firmly 
bound  unto  Oak  Park  Land  Company,  a  corporation, 
Otis  E.  Learned  and  the  Estate  of  B.  O.  Severance,  de- 
ceased, in  the  sum  of  two  thousand  dollars  in  U.  S.  gold 
coin,  to  be  paid  to  the  said  Oak  Park  Land  Company, 
Otis  E.  Learned  and  the  Estate  of  B.  0.  Severance,  de- 
ceased, their  heirs,  successors,  executors,  administra- 
tors, or  assigns,  as  liquidated  damages  for  a  failure  to 
comply  with  and  fulfill  the  conditions  of  this  bond  as 
hereinafter  provided;  for  the  payment  of  which  well 
and  truly  to  be  made  we  do  bind  ourselves,  our  heirs, 
executors  and  administrators,  firmly  by  these  presents. 

''Sealed  with  our  seals  and  dated  the  12th  day  of 
March,  A.  D.  1903. 

* '  The  conditions  of  this  obligation  are  as  follows :  All 
of  the  parties  hereto,  are  jointly  the  owners  of  Frac- 
tional Blocks  numbered  9, 11, 12  and  13  and  Ri^er  Lots 
numbered  one  (1)  to  fourteen  (14),  both  inclusive,  in 
James  John's  Addition  to  St.  Johns,  and  River  Lot 
numbered  'A,'  in  James  John's  2nd  Addition  to  St. 
John's,  all  in  the  County  of  Multnomah  and  State  of 
Oregon.  The  said  ownership  being  held  as  follows: 
M.  L.  Holbrook  and  F.  S.  Doernbecher  an  undivided 
one-quarter,  and  Oak  Park  Land  Company,  Otis  E. 
Learned  and  the  Estate  of  B.  0.  Severance,  deceased, 
the  remaining  undivided  three-quarters,  and  besides 
this  property  the  said  M.  L.  Holbrook  and  F.  S.  Doern- 
becher are  the  owners  of  Fractional  Block  numbered 


March,  1918.]         Learned  v.  Holbrook.  579 

Beven  (7),  known  as  the  Knight  Block  in  James  John's 
Addition  to  St.  Johns,  in  said  County  and  State. 

'*In  an  endeavor  to  adjust  and  reconcile  the  several 
interests  acceptably  to  all  parties  hereto,  an  arrange- 
ment for  a  division  of  the  property  has  been  made  and 
mutually  agreed  to,  whereby  the  said  M.  L.  Holbrook 
and  F.  S.  Doernbecher  are  to  become  the  exclusive 
owners  of  Fractional  Blocks  11,  12  and  13,  and  River 
Lots  7  to  14,  inclusive,  and  the  said  Oak  Park  Land 
Company,  and  Otis  E.  Learned  are  to  become  the  ex- 
clusive owners  of  the  remainder  of  all  properties  here- 
inbefore mentioned. 

'  *  The  foregoing  conditions  and  arrangements  are  to 
be  complied  with  at  and  before  the  delivery  of  this 
bond;  but  a  part,  which  is  indeed  a  vital  part  of  the 
consideration  moving  the  said  Oak  Park  Land  Com- 
pany, Otis  E.  Learned  and  E.  Quackenbush,  adminis- 
trator of  the  Estate  of  B.  0.  Severance,  deceased,  is 
an  agreement  on  the  part  of  the  said  M.  L.  Holbrook 
and  F.  S.  Doernbecher  to  erect  a  sawmill  upon  their 
portion  of  the  above  mentioned  property  of  50,000  feet 
per  day  capacity,  and  to  begin  the  actual  construction 
thereof  within  sixty  (60)  days  from  this  date,  and  to 
continue  the  said  construction  until  the  said  mill  is 
fully  completed  and  ready  for  active  operation,  and 
the  time  of  completion  and  active  operation  is  to  be 
not  later  than  the  first  day  of  September,  A.  D.  1903. 

''And  in  the  event  of  the  said  sawmill  being  so  com- 
pleted on  or  before  the  first  day  of  September,  A.  D. 
1903,  this  obligation  shall  be  void,  otherwise  to  remain 
in  full  force  and  virtue. ' ' 

It  is  admitted  that  the  property  was  partitioned  in 
the  manner  indicated  in  the  above  instrument  and  that 
defendants  sold  the  property  allotted  to  them  without 
erecting  a  mill  thereon.  Oak  Park  Land  Company 
assigned  its  cause  of  action  to  the  plaintiff  Quacken- 
bush, who  was  also  duly  appointed  trustee  of  the  Es- 
tate of  B.  0.  Severance.  This  action  is  brought  to  re- 
cover the  sum  of  $2,000  as  liquidated  damages  for  the 
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failure  and  refusal  of  defendants  to  construct  the  mill 
in  question. 

The  case  was  tried  without  a  jury.  The  findings  and 
judgment  were  for  defendants  and  plaintiffs  appeal. 

Beyebsed  With  DmEcxioNS. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  MUler  Mtirdoch  and  Mr.  V.  A.  Crum,  with  an  oral 
argument  by  Mr.  Murdoch. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Wood,  Montagiie  d  Hunt,  with  an  oral  argu- 
ment by  Mr.  Richard  W.  Montague. 

Mb.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

1.  The  defendant  Holbrook  was  permitted  to  testify 
over  plaintiff's  objection  and  exception  as  follows: 

* '  Q.  What  was  the  understanding  among  the  parties, 
if  there  was  any,  as  to  the  necessity  of  vacating  streets 
intervening  between  the  different  parcels  of  that  prop- 
erty! 

''A.  It  was  clearly  understood  by  everybody  in- 
terested in  the  transaction  and  who  knew  the  property 
and  knew  what  it  was  that  a  sawmill  could  not  be  erected 
there  unless  the  streets  were  vacated.  Nothing  could 
be  more  clearly  understood  than  that.  That  was  dis- 
cussed frequently  and  Mr.  Powers  assured  me  there 
would  be  no  trouble  about  getting  the  streets  vacated. ' ' 

This  testimony  was  clearly  inadmissible.  The  par- 
ties had  reduced  their  agreement  to  writing  and  their 
intent  and  understanding  are  to  be  gathered  from  the 
writing:  Section  713,  L.  0.  L. ;  Maxson  v.  Ashland  Iron 
Works,  85  Or.  345,  353  (166  Pac.  37,  167  Pac.  271); 
Muir  y.  Morris,  80  Or.  378,  403  (154  Pac.  117,  157  Pac. 
785).  In  a  case  tried  without  the  intervention  of  a 
jury  the  admission  of  incompetent  testimony  will  often 


March,  1918.]  Learned  v,  Holbrook.  581 

be  disregarded,  the  court  presuming  that  the  improper 
evidence  has  been  disregarded  by  a  trier  learned  in 
the  law :  Zelig  v.  BlurC  Point  Oyster  Co.,  61  Or.  535,  544 
(113  Pac.  852,  122  Pac.  756) ;  WUliams  v.  Bur  dick,  63 
Or.  41,  49  (125  Pac.  844,  126  Pac.  603) ;  Latourette  v. 
Miller,  67  Or.  141,  147  (135  Pac.  327).  We  cannot  in- 
dulge that  presumption  in  the  case  at  bar.  The  con- 
clusions of  the  lower  court  are  based  on  the  assumption 
that  the  vacation  of  certain  streets  in  St.  Johns  was 
contemplated  by  the  parties  and  that  their  agreement 
was  conditioned  thereon. 

2.  The  defense  was  based  on  the  alleged  impossibil- 
ity of  performing  the  agreement  sued  on.  The  third 
finding,  duly  excepted  to,  was  as  follows : 

'^That  owing  to  the  size  and  shape  of  the  property 
in  the  city  of  St.  Johns  upon  which  the  agreement  here- 
inbefore set  forth  contemplated  the  erection  of  a  mill, 
it  was  impossible  to  erect  a  sawmill  of  the  capacity 
mentioned  in  the  contract  set  forth  in  the  complaint  or 
to  operate  the  same  unless  the  streets  intervening  be- 
tween the  separated  portions  of  said  property  should 
be  vacated  so  that  said  property  could  be  used,  and  that 
such  facts  were  known  and  within  the  contemplation 
of  all  the  parties  to  such  agreement  at  the  time  of  mak- 
ing the  same  and  thereafter. ' ' 

This  finding  is  wholly  without  competent  evidence 
to  support  it.  The  defendants  introduced  expert  testi- 
mony to  show  that  the  lots  set  apart  to  them  on  the 
partition  were  too  small  in  area  to  admit  of  the  profit- 
able operation  of  a  sawmill  thereon.  This  testimony 
does  not  lead  to  the  conclusion  that  their  contract  was 
impossible  of  performance.  In  Reid  v.  Alaska  Pack- 
ing Co.,  43  Or.  429,  436  (73  Pac.  337)  Mr.  Justice  Bean 
says: 

*  *  The  rule  to  be  deduced  from  the  authorities  is  that, 
if  one  enters  into  a  valid  contract,  for  a  suflBcient  con- 
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sideration,  to  do  a  lawful  thing,  possible  in  itself — ^that 
is,  in  the  nature  of  things — to  be  done,  he  must  either 
carry  out  the  contract  according  to  its  terms  or  answer 
in  damages  for  a  failure  to  do  so.  The  mere  impos- 
sibility of  performance  in  fact  will  not  be  enough,  but 
the  contract  must  be  obviously  impossible  upon  its  face 
before  such  a  defense  can  be  made. '  * 

The  contract  in  that  case  was  to  pack,  in  Alaska, 
salmon  ''exactly  like  Puget  Sound  fancy  Sockeye.** 
The  inference  of  impossibility  was  sought  to  be  drawn 
from  evidence  that  no  such  salmon  are  caught  in 
Alaska.  It  was  held  that  they  might  be  caught  in 
Puget  Sound  and  transported  to  Alaska  for  packing, 
or  that  such  salmon  might  be  found  in  Alaska  at  some 
time  in  the  future.  The  decision  is  to  the  effect  that 
''impossible"  does  not  mean  "impracticable.'*  A 
party  who  contracts  to  do  that  which  is  not  inherently 
impossible  on  the  face  of  the  agreement  is  not  to  be 
released  from  his  obligation  by  proof  that  it  would  be 
commercially  unprofitable  to  carry  it  out.  The  doctrine 
of  the  above  case  is  affirmed  in  Anderson  v.  Adams,  43 
Or.  621,  630  (74  Pac.  215) ;  Fleishman  v.  Meyer,  46  Or. 
267,  270,  271  (80  Pac.  209) ;  Zanello  v.  Smith  d  Watson 
Iron  Works,  62  Or.  213,  217  (124  Pac.  660).  It  appears 
from  the  defendants '  testimony  that  it  is  not  impossible 
to  erect  a  sawmill  on  the  property  in  question ;  all  that 
the  testimony  tends  to  prove  is  that  such  a  mill  could 
not  be  profitably  operated  without  control  of  a  larger 
piece  of  land  and  without  the  vacation  of  certain  streets 
which  intersect  the  property.  The  court  erred  in  de- 
ducing the  third  finding  from  this  testimony. 

3.  It  is  admitted  that  under  date  of  April  8, 1903,  the 
plaintiff  Quackenbush  signed  and  delivered  the  follow- 
ing instrument: 

"Referring  to  a  certain  bond  executed  by  F.  S. 
Doembecher  and  M.  L.  Holbrook  on  the  12th  day  of 
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March,  1903,  in  behalf  of  the  Oak  Park  Land  Company 
and  Otis  E.  Learned,  wherein  time  is  made  the  essence 
of  the  matter  of  the  beginning  and  completion  of  a  saw- 
mill on  certain  land  of  St.  Johns  mentioned  in  the  said 
bond. 

''This  is  to  certify  the  modification  by  mutual  con- 
sent of  that  portion  of  said  bond  relating  to  the  time 
when  said  mill  is  to  be  begun  and  completed ; 

''That  is  to  say,  if  the  proceedings  to  be  instituted 
by  the  said  Holbrook  and  Doembecher  with  the  authori- 
ties for  the  vacation  of  said  streets  are  prolonged  by 
the  opposition  of  the  interested  property  owners  be- 
yond the  usual  time  required  in  such  matters  such  de- 
lay is  not  to  be  charged  against  the  said  Holbrook  and 
Doembecher  under  said  bond. ' ' 

Plaintiffs  contend  that  this  instrument  is  not  binding 
upon  them  because  it  was  executed  without  considera- 
tion and  was  signed  only  by  the  plaintiff  Quackenbush 
at  a  time  when  he  individually  had  no  interest  in  the 
cause  of  action. 

It  will  not  be  necessary  to  pass  upon  these  conten- 
tions. Assuming  that  the  foregoing  instrument  binds 
plaintiffs,  it  does  not  purport  to  do  more  than  extend 
the  time  allowed  defendants  within  which  to  fulfill  their 
covenant.  It  is  alleged  in  the  complaint  that  defend- 
ants have  refused  to  build  the  mill  stipulated  for  and 
this  allegation  is  proved  by  the  admitted  fact  that  they 
sold  the  property  without  first  constructing  a  mill 
thereon.  This  sale  operated  to  mature  the  obligation 
of  defendants. 

4.  It  appears  by  the  testimony  that  defendants  made 
application  for  the  vacation  of  certain  streets  which 
intersected  their  property  and  that  the  council  declined 
to  order  a  vacation,  although  it  was  willing  to  lease  the 
streets  to  defendants  for  a  term  of  years  at  a  nominal 
rental.  From  this  testimony  the  court  found  "that  the 
authorities  of  the  city  of  St.  Johns  positively  and  finally 
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refused  to  vacate  said  streets  or  any  part  thereof  suffi- 
cient to  enable  the  sawmill  to  be  erected/'  The  find- 
ing that  the  refusal  was  final  is  without  support  in  the 
evidence.  The  council  of  St.  Johns  was  subject  to 
change  at  each  city  election  and  the  refusal  to  vacate  on 
one  application  by  defendants  could  not  in  the  nature 
of  things  be  final.  Plaintiffs  introduced  in  evidence 
a  certified  copy  of  an  enrolled  ordinance  of  date  Feb- 
ruary 15,  1904,  vacating  certain  of  these  streets.  De- 
fendants contend  that  the  ordinance  was  inadmissible 
for  the  reason  that  the  record  fails  to  show  compliance 
with  Sections  3276  and  3281,  L.  0.  L.,  prescribing  the 
procedure  for  vacating  streets.  We  think  the  ordi- 
nance was  admissible  for  the  purpose  of  showing  the 
attitude  of  tlie  council  on  the  subject  of  vacating  streets. 
It  tended  to  show  that  if  defendants  had  persevered 
with  their  application  the  streets  would  have  been 
vacated  at  their  instance. 

5.  It  remains  to  construe  the  agreement  on  which  the 
action  is  brought.  Defendants  contend  that  the  sum 
of  $2,000  mentioned  therein  is  a  penalty  and  that  no 
recovery  can  be  had  against  them  for  the  reason  that 
plaintiffs  have  suffered  no  damage.  The  obligation 
of  the  defendants  ran  to  the  owners  of  properties  in 
the  immediate  vicinity  of  the  lots  and  blocks  set  apart 
to  the  defendants  in  severalty.  It  was  the  belief  of  the 
obligees  that  the  construction  of  a  sawmill  by  the  de- 
fendants on  their  property  would  enhance  the  value 
and  promote  the  sale  of  these  other  properties  belong- 
ing to  the  obligees.  The  plaintiff  Quackenbush  testi- 
fies that  the  defendants  were  liberally  dealt  with  on  the 
partition.  This  testimony  is  not  negatived  by  the  find- 
ings and  is  corroborated  by  several  circumstances 
which  appear  in  the  record.  It  appears  from  the  agree- 
ment that  the  stipulation  of  the  defendants  to  erect  the 
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mill  was  **a  vital  part  of  the  consideration  moving" 
obligees  to  convey  to  them  in  severalty  the  property 
on  which  the  mill  was  to  be  constructed.  Mr.  Quack- 
enbush  testifies  without  contradiction  that  the  damages 
of  plaintiffs  arising  from  the  default  of  the  defend- 
ants in  the  performance  of  their  stipulation  would 
be  difficult  or  impossible  to  prove  and  admeasure. 
The  parties  dealt  with  each  other  at  arm's-length* 
On  both  sides  they  were  business  men  of  experience 
and  no  fraud  or  imposition  is  suggested.  It  is  well 
settled  in  this  jurisdiction  that  in  such  case  the  agree- 
ment of  the  parties  liquidating  their  damages  will  be 
enforced  unless  the  sum  agreed  upon  ^*is  so  grossly 
unconscionable  and  oppressive  as  to  shock  the  con- 
science of  the  court":  Hidl  v.  Angus ,  60  Or.  95,  107 
(118  Pac.  284).  We  cannot  improve  upon  the  state- 
ment of  the  law  made  by  Mr.  Justice  Burnett  in  the 
case  last  cited,  or  that  of  Mr.  Justice  Bean  in  Salem  v. 
Anson,  40  Or.  339,  344  (67  Pac.  190,  91  Am.  St.  Rep. 
485,  56  L.  R.  A.  169).  These  decisions  have  been  fol- 
lowed and  applied  by  Mr.  Justice  Moobe  in  KroAisse  v. 
Greenfield,  61  Or.  502,  512  (123  Pac.  392,  Ann.  Gas. 
1914B,  115),  and  by  Mr.  Justice  Bean  in  Strode  v. 
Smith,  66  Or.  163  (131  Pac.  1032).  This  case  is  dis- 
tinguished from  Wilhelm  v.  Eaves,  21  Or.  194,  200  (27 
Pac.  1053,  14  L.  R.  A.  297),  and  Alvord  v.  Banfield,  85 
Or.  49,  58,  59  (166  Pac.  549).  In  each  of  these  latter 
cases  the  stipulated  damages  were  agreed  to  be  paid  on 
default  in  any  one  of  a  number  of  covenants.  The 
actual  damages  arising  from  these  defaults  varied 
greatly  in  amount.  From  this  circumstance  an  inten- 
tion to  name  a  penalty  was  properly  inferred.  In  the 
case  at  bar-  the  agreed  damages  are  applied  by  the 
parties  to  the  breach  of  a  single  covenant,  the  agree- 
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ment  to  construct  a  sawmill.    In  19  Am.  &  Eng.  Enc. 
Law  (2  ed.),  405,  it  is  said: 

''The  fact  that  a  contract  is  for  the  performance  of 
a  single  act  or  condition  is  regarded  by  the  courts  as 
favoring  the  construction  that  a  stipulated  sum  to  be 
paid  on  nonperformance  is  to  be  regarded  as  liquidated 
damages  rather  than  as  a  penalty.  *  * 

Pearson  v.  Williams  Admrs.,  26  Wend.  (N.  Y.)  630, 
is  parallel  with  the  case  at  bar.  The  defendant  in  that 
case  purchased  lots  from  plaintiff  for  $21,000.  It  was 
a  part  of  the  contract  that  defendant  should  erect 
brick  houses  on  the  lots  purchased  and  in  default  of 
such  erection  defendant  agreed  to  pay  damages  in  the 
sum  of  $4,000.  Plaintiff  was  the  owner  of  other  prop- 
erty in  the  neighborhood.  Chancellor  Walwobth  held 
that  the  agreement  was  one  for  the  payment  of  liqui- 
dated damages  and  that  defendant  was  liable  in  accord- 
ance with  the  letter  of  his  agreement. 

6.  The  question  remains  as  to  whether  the  damages 
fixed  by  these  parties  are  so  excessive  and  unreasonable 
as  to  take  the  case  out  of  the  operation  of  the  rules  an- 
nounced in  the  above  authorities.  The  lower  court 
made  no  finding  on  the  subject  of  damages.  The  obli- 
gees retained  as  their  property  Fractional  Block  9  and 
River  lots  1  to  6,  inclusive.  The  Severance  Estate  was 
the  owner  of  sixteen  acres  or  more  on  the  hill  in  the 
neighborhood.  This  latter  property  was  subsequently 
platted  and  sold  in  part  at  from  $300  to  $800  a  lot.  The 
property  was  platted  in  such  manner  that  an  acre  of 
land  was  cut  up  into  six  lots  and  a  fraction.  The  cor- 
respondence indicates  that  the  defendants  considered 
that  the  river  front  property  in  which  they  held  a  one- 
fourth  interest  was  worth  about  $24,000  at  the  time  the 
property  was  partitioned.  The  benefit  to  accrue  to  the 
obligees  from  the  erection  of  a  mill  on  the  property  as- 
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signed  to  the  defendants  in  severalty  was  speculative 
and  uncertain,  but  it  might  have  largely  exceeded 
$2,000.  The  construction  of  the  mill  might  have  made 
the  difference  between  an  immediate  sale  of  the  prop- 
erties of  the  obligees  at  a  fair  price  and  the  burden  of 
carrying  the  property  through  a  series  of  years  when 
property  should  be  unsalable.  The  plaintiff  Quacken- 
bush  testified  that  a  mill  which  should  be  * '  compelled  to 
suspend  because  of  its  general  worthlessness  would  not 
have  been  of  advantage  to  the  property.**  But  it  is 
fair  to  assume  that  the  erection  of  such  a  mill  was  not 
within  the  contemplation  of  the  parties.  The  defend- 
ants would  not  have  agreed  to  erect  a  mill  had  they 
not  believed  that  it  could  be  operated  profitably.  The 
reasonableness  of  damages  liquidated  by  agreement  of 
the  parties  is  to  be  determined  by  the  conditions  in  the 
minds  of  the  parties  when  their  agreement  is  made: 
Hull  V.  Angus,  60  Or.  95, 107, 108  (118  Pac.  284).  The 
obligee  can  recover  no  more  than  the  stipulated  sum 
even  though  his  actual  damages  are  in  excess  thereof 
and  the  obligor  is  liable  for  this  sum  if  the  damages 
prove  less  or  nonexistent :  Salem  v.  Anson,  40  Or.  339, 
344  (67  Pac.  190,  91  Am.  St.  Rep.  485,  56  L.  R.  A.  169). 
7.  The  evidence  fails  to  satisfy  us  that  the  obligees 
sustained  no  damage  in  the  instant  case.  The  conten- 
tion of  the  defendants  on  this  subject  is  based  wholly  on 
their  expert  testimony  that  a  mill  could  not  be  operated 
profitably  on  the  lots  set  apart  to  defendants  without 
the  vacation  of  the  intersecting  streets  and  on  their 
further  claim  that  the  council  was  unwilling  to  vacate 
these  streets.  There  were  received  in  evidence  certi- 
fied copies  of  two  ordinances  vacating  streets  in  St. 
Johns  for  the  accommodation  of  industrial  plants.  The 
record  fails  to  show  that  the  statutory  requirements  for 
the  vacation  of  streets  were  complied  with,  but  the 
ordinances  sufficiently  show  a  willingness  on  the  part 
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of  the  council  to  vacate  streets  with  a  view  to  securing 
local  industries.  We  may  concede  that  these  vacations 
were  irregular  and  abortive.  The  inference  neverthe- 
less remains  that  what  the  council  attempted  to  do  in- 
effectively, it  was  ready  to  do  regularly.  The  burden 
was  on  defendants  to  show  that  no  damages  could  have 
flowed  from  their  default  in  the  performance  of  the 
agreement  sued  on.  In  our  opinion,  they  have  not  sus- 
tained this  burden.  We  do  not  overlook  the  principle 
that  the  findings  of  the  lower  court  are  binding  upon  us 
in  so  far  as  they  are  supported  by  the  evidence.  This 
principle  has  a  very  limited  application  in  the  instant 
case.  Some  of  the  findings  are  without  support  in  the 
evidence  and  the  determinative  facts  are  admitted 
either  by  the  pleadings  or  by  the  testimony  of  the  de- 
fendant Holbrook. 

8.  This  is  a  case  in  which  we  can  determine  from  the 
record  what  judgment  should  have  been  entered  in  the 
court  below.  It  is  our  duty  under  the  provisions  of 
Article  VIE,  Section  3,  of  the  Constitution  to  direct  the 
entry  of  such  judgment.  The  defendants  agreed  to 
construct  a  mill  or  to  pay  $2,000 :  Hull  v.  Angus,  60  Or. 
95,  106  (118  Pac.  284).  Having  refused  to  do  the 
former,  it  is  their  legal  duty  to  do  the  latter.  Their 
sale  of  the  property  was  their  final  refusal  to  build  the 
mill.  The  judgment  is  reversed  and  the  cause  re- 
manded to  the  Circuit  Court  with  directions  to  enter 
judgment  for  plaintiffs  for  $2,000,  without  interest: 
Sargent  v.  American  Bank,  80  Or.  16,  40-46  (154  Pac. 
759,  156  Pac.  431) ;  Holtz  v.  Olds,  84  Or.  567,  580  (164 
Pac.  583,  1184). 

Reversed  With  Directions. 

Petition  to  Modify  Denied. 

Mr.  Chief  Justice  McBrtob,  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 
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Denied  March  5,  1918. 

On  Petition  to  Modify  Fobmeb  Opinion,    Denied. 

(171  Pae.  222.) 

Messrs.  Wood,  Montague,  Hunt  S  Gookingham,  for 
the  petition. 

Mr.  MUler  Murdoch  and  Mr.  V.  A.  Grum,  contra. 

Department  2.  Mb.  Justice  MgCamant  delivered 
the  opinion  of  the  court. 

Defendants  petition  us  fo  modify  our  conclusions  in 
so  far  as  they  direct  the  lower  court  to  enter  judgment 
in  favor  of  plaintiffs  in  the  sum  nominated  in  the  bond. 
They  ask  that  the  cause  be  remanded  to  the  lower  court 
with  leave  to  defendants  to  offer  evidence  to  show  that 
plaintiffs  have  sustained  no  damage  by  the  default 
complained  of. 

9.  For  reasons  with  which  we  are  still  satisfied,  we 
have  ruled  that  it  was  competent  for  these  parties  to 
liquidate  the  damages  arising  from  a  default  by  the 
defendants  in  the  agreement  alleged  in  the  complaint. 
We  have  decided  that  the  sum  at  which  these  damages 
were  liquidated  was  not  unreasonable  in  view  of  the 
conditions  obtaining  when  the  bond  was  executed. 

It  follows  that  the  parties  are  bound  by  their  agree- 
ment. Plaintiffs  could  not  be  heard  to  say  that  their 
damages  are  greater  than  $2,000,  and  defendants  are 
not  entitled  to  urge  that  there  are  no  damages :  Salem 
V.  Anson,  40  Or.  339,  345  (67  Pac.  190,  91  Am.  St.  Rep. 
485,  56  L.  R.  A.  169) ;  Webster  v.  Bosanguet,  [1912] 
App.  Cas.  394  (Ann.  Gas.  19120,  1019). 

The  former  opinion  is  adhered  to. 

Petition  to  Modify  Denied. 

Mb.  Chief  Justice  MoBbtoe,  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 
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MELHASE  V.  MELHASE,  Executoe. 

(171  Pac.  216.) 

Wlll»— S0ttiiig  Aside  Probate— loeaee  and  Proof. 

1.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  a  petifdon, 
alleging  that  the  instrument  admitted  to  probate  was  not  the  last 
will  and  testament  of  the  decedent,  was  sufficient  to  permit  the 
admission  of  eyidence  of  the  existence  of  a  later  will  revoking  the 
one  admitted  to  probate. 

WllLs — ^Lost  WlllB— Parol  Evidence. 

2.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  evidence  of 
the  execution  and  contents  of  a  later  lost  will,  so  far  as  they  could 
be  reproduced  from  the  memory  of  witnesses  cognizant  of  the  cir- 
cumstances, was  admissible  to  show  that  it  superseded  and  revoked 
the  will  admitted  to  probate;  there  being  no  attempt  to  probate  the 
lost  will. 

Wills — ^Revocation  by  Subsequent  Lost  Will — Sufficiency  of  Evidence. 

3.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  evidence 
held  sufficient  to  show  that  the  testator  made  a  later  will  revoking 
the  one  probated,  which  was  lost  or  suppressed. 

Wills — ^Revocation  by  Subsequent  Lost  Will — Sufficiency  of  Evidence. 

4.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  it  was  not 
necessary  for  the  petitioner  to  prove  the  whole  substance  of  a  later 
lost  will,  and  it  was  sufficient  that  she  clearly  establisbed  fhe  fact 
that  a  later  will  was  made,  and  that  it  revoked  prior  wills. 

[As  to  the  necessity  that  the  contents  of  a  subsequent  will  be 
proved  in  order  that  it  may  revoke  prior  will,  see  note  in  Ann.  Cas. 
1914D,  130.] 

From  Klamath:  Dblmon  V.  Kuykbndall,  Judge. 

A  proceeding  by  Henrietta  F.  Melhase  against  Gus- 
^;av  Melhase,  executor  of  the  estate  of  Frederick  Mel- 
hase, deceased.  Bertha  Lehenbower,  Clars  Frank, 
Emma  Ketsdever,  Alford  Melhase,  Richard  Melhase 
and  Gustav  Melhase,  to  set  aside  the  probate  of  and 
to  cancel  a  will  made  by  Frederick  Melhase.  There 
was  a  decree  for  the  plaintiff  and  defendants  appeal. 
Affirmed. 
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Department  2.  Statement  by  Mb.  Chibp  Justiob 
MgBbide. 

This  is  a  proceeding  to  set  aside  the  probate  of  a 
will.  The  petition  alleges  in  substance  thatiFrederick 
Melhase  died  December  8,  1915,  being  at  the  time  a 
resident  of  Klamath  County,  Oregon;  that  on  Decem- 
ber 16,  1915,  Gustav  Melhase  presented  to  the  County 
Court  i an  instrument  purporting  to  be  the  last  will  and 
testament  of  said  decedent  and  filed  a  petition  for  its 
admission  to  probate,  and  the  appointment  of  himself 
as  executor,  which  petition  was  granted.  Then  suc- 
ceed the  following  allegations : 

'  *  That  the  said  Frederick  Melhase  never  signed  the 
said  purported  and  alleged  instrument  in  the  presence 
of  the  witnesses  whose  signatures  appear  upon  same; 
that  the  said  witnesses  never  signed  the  said  instru- 
ment at  the  request  of  the  said  Frederick  Melhase, 
and  that  the  said  Frederick  Melhase  never,  at  any 
time,  published  the  said  instrument  and  declared  the 
same  to  be  his  last  will  and  testament,  and  therefore, 
plaintiff  alleges  that  the  said  purported  and  alleged 
instrument  never  was  the  will  and  testament  of  the 
said  Frederick  Melhase. 

' '  That  the  defendants,  and  all  of  them,  well  knew  at 
the  time  of  the  offering  of  said  instrument  as  the  last 
will  and  testament  of  the  said  Frederick  Melhase  that 
the  said  instrument  was  not  the  last  will  and  testament 
of  Frederick  Melhase,  deceased. 

''That  the  said  instrument  offered  and  admitted  to 
probate  is  not  the  last  will  and  testament  of  the  said 
Frederick  Melhase,  deceased. 

''That  the  said  defendants,  acting  together,  have 
conspired  to  suppress  and  have  suppressed  the  true 
will  and  testament  of  the  said  Frederick  Melhase 
deceased,  to  the  damage  of  this  plaintiff." 

The  defendants  answered,  admitting  generally  the 
probating  of  the  alleged  will  of  1908  and  denying  the 
paragraphs  above  quoted.    A  trial  was  had  before  the 
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County  Court  sitting  in  probate,  which  found  in  favor 
of  the  respondent  and  dismissed  the  petition.  There- 
upon petitioner  appealed  to  the  Circuit  Court,  which 
found  for  the  petitioner  and  reversed  the  decree  of  the 
County  Court  and  revoked  and  annulled  the  letters 
testamentary  issued  to  defendant  Gustave  Melhase. 
From  this  decree  defendants  appeal.         Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  C.  F.  Stone  and  Messrs,  Snow,  Bronaugh  dk 
Thompson,  with  oral  arguments  by  Mr.  Stone  and 
Mr.  W.  Lair  Thompson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Charles  J.  Ferguson,  Mr.  Thomas  Drake  and 
Messrs.  Emmons  d  Webster,  with  oral  arguments  by 
Mr.  Lionel  R.  Webster  and  Mr.  Ferguson. 

Opinion  by  Mb.  Chief  Justice  MoBrtob. 

A  preliminary  question  is  raised  by  respondent  as 
to  the  validity  of  the  execution  of  Ithe  will  presented 
to  the  County  Court  by  defendant  Gustav  Melhase,  but 
it  is  sufficient  to  say  that  we  are  of  the  opinion  that  it 
was  properly  attested  and  entitled  to  probate  unless 
it  had  been  revoked  by  a  subsequent  will.  We  take  it 
therefore  as  established  that  on  the  twenty-eighth  day 
of  July,  1908,  deceased  duly  executed  a  valid  will  by 
which  he  devised  certain  property  and  bestowed  legacies 
upon  plaintiff  and  the  defendants,  and  unless  there  was 
a  later  will  revoking  that  of  July  28,  1908,  petitioner's 
contest  must  fail.  Having  established  the  will  of  1908 
as  a  will  valid  in  form  and  substance  the  proponent 
was  not  obliged  to  negative  by  testimony  the  existence 
of  a  possible  subsequent  will,  and  it  devolved  upon 
the  petitioner  to  show  by  testimony  of  the  same  char- 
acter as  that  required  of  the  proponent  in  the   first 
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instance,  that  deceased  executed  a  later  will  which, 
by  its  actual  language  or  by  necessary  implication, 
revoked  the  will  presented  by  proponent. 

1,  2.  It  is  claimed  by  appellants  that  the  petition  does 
not  state  facts  sufficient  to  permit  the  admission  of 
evidence  of  the  existence  of  a  later  will,  but  we  think 
the  allegation  that  the  instrument  propounded  is  '^not 
the  last  will  and  testament^*  of  deceased,  is  broad 
enough  to  justify  the  admission  of  any  testimony 
which  might  tend  to  show  a  state  of  facts  inconsistent 
with  the  continued  validity  of  the  instrument.  The 
contention  of  the  petitioner  is  that  in  1911  the  deceased 
made  a  valid  will  revoking  the  will  of  1908,  which  will 
has  been  lost,  suppressed  and  destroyed,^  and  all  of 
the  contents  of  which  cannot  be  reproduced  by  oral 
testimony.  There  is  no  attempt  here  to  probate  this 
alleged  lost  will.  Evidence  of  its  execution  is  only  ad- 
mitted  for  the  purpose  of  showing  that  it  superseded 
and  revoked  the  will  of  1908,  for  which  purpose  we 
think  evidence  of  its  execution  and  contents  so  far  as 
they  could  be  reproduced  from  the  memory  of  wit- 
nesses cognizant  of  the  circumstances,  was  admissible. 

3.  We  will  now  consider  the  testimony  regarding  the 
execution  of  the  alleged  will  of  1911.  It  was  not  pro- 
duced. If  it  actually  existed  it  was  lost  or  suppressed. 
The  evidence  that  it  was  suppressed  by  the  proponent 
is  not  conclusive.  Shortly  after  the  death  of  his 
brother,  he  procured  from  the  petitioner  the  keys  to  the 
safety  deposit  box  of  deceased,  which  he  claims  to  have 
been  a  partnership  box  of  himself  and  deceased,  but 
to  which  he  had  no  key  and  no  access  during  his 
brother's  absence,  and  in  company  with  his  near  rela- 
tives made  a  search  for  a  will  and  produced  the  will 
of  1908.  It  is  a  suspicious  circumstance  that  this 
search  was  made  without  notice  to  the   wife  of  de- 
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ceased,  who  was  certainly  the  person  most  interested 
in  the  result,  and  only  in  the  presence  of  the  immediate 
relatives  of  proponent.  It  also  appears  that  pro- 
ponent is  claiming  an  oral  partnership  with  deceased, 
and  that  his  interests  in  that  respect  would  be  antag- 
onistic to  petitioner.  His  conduct  in  instituting  this 
secret  examination  is  at  least  open  to  suspicion,  which 
his  testimony  does  not  dispel.  The  opportunity  to 
examine  and  suppress  a  later  will  existed,  there  was  a 
possible  motive,  and  the  secret  method  adopted  does 
not  commend  itself.  The  evidence  of  Mr.  Stone,  who 
is  one  of  the  attorneys  for  proponent  is  significant. 
He  testified  in  substance,  that  when  the  1908  will  was 
brought  to  his  oflSce  he  told  proponent  to  go  back  and 
take  another  look,  and  further  testified  as  follows : 

'*Q.  I  think  you  have  stated  that  you  told  the  wit- 
ness, Gustav  Melhase,  when  he  brought  that  will  and 
this  envelope  together,  as  you  say  this  paper  here,  this 
purported  will  and  another  envelope, — you  told  him 
to  go  back  and  take  another  lookt 

**A.  Yes,  I  did. 

*'Q.  You  had  a  reason  for  telling  him  that? 

**A.  Yes. 

*'Q.  What  was  the  reason!  Can  you  tell  us  now, 
Mr.  Stone  t 

*^A.  Well,  I  had  an  impression  we  had  made  Fred 
Melhase 's  will. 

'^Q.  Well,  now,— 

''A.  That  recalled  the  impression  to  my  mind. 

**Q.  You  didn't  make  thist     [Referring  to  Exhibit 

*A.'] 

''A.  No,  I  didn't  make  that;  that  is  not  my  work  on 
the  typewriter,  or  the  work  of  anybody  that  ever 
worked  for  me  on  the  typewriter.  No,  I  never  made 
that  will.  *  * 

"Q.  In  your  opinion,  when  did  you  make  a  will  for 
Fred  Melhase,  about  when! 
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**A.  Well,  according  to  the  impression  that  is  in  my 
mind  I  think  I  made  a  will  for  Fred  Melhase  sometime 
in  the  early  part  of  1911. 

^'Q.  That  would  be  some  three  years  later! 

*^A.  Yes,  in  1911. 

*'Q.  The  will  was  executed,  I  suppose!    If  you  made' 
a  will  for  him,  it  was  executed! 

*'A.  Well,  I  don't  remember  its  execution  as  an  in- 
dependent fact.  I  don 't  believe  I  remember  the  execu- 
tion of  any  instrument  that  was  ever  made  in  my  office 
unless  it  was  made  a  few  days  ago,  as  an  independent 
fact,  that  is,  each  person  signing.  Now,  to  illustrate, 
I  think  I  made  a  will  for  Mrs.  Melhase. 

^'Q.  About  when! 

*^A.  About  the  early  part  of  1911. 

*'Q.  Right  at  the  same  time  you  made  the  will  for 
Fred  Melhase! 

'*A.  About  the  same  time,  but  I  don't  remember. 
I  don't  remember  seeing  her  sign  that  will.  There 
are  some  people  probably  who  remember  those  things. 
I  can't  unless  I  try  to  store  my  memory  with  them  and 
that  would  be  useless ;  if  one  did  that,  they  would  be 
so  confused,  they  could  not  testify  to  anything.  *  * 

**Q.  Now  in  the  will  that  you  made,  have  you  €iny 
recollection  what  it  purported  to  give,  devise,  and 
who  the  legatees  and  devisees  were!  Do  you  remem- 
ber any  of  them! 

''A.  Well,  now  there  is  something  in  my  mind  in  a 
rather  indistinct  way;  it  is  no  stronger  than  what  I 
said  with  reference  to  my  memory  of  having  made  his 
will. 

^'Q.  You  have  noticed  the  contents  of  this  have  you 
not,  this  Exhibit  *A'  here! 

*'A.  Yes,  I  am  familiar  with  the  contents  of  that. 

*  *  Q.  You  have  noticed  a  devise  in  here  to  Mrs.  Hen- 
rietta F.  Melhase,  the  widow! 

''A.  Yes. 

*'Q.  Do  you  remember  whether  she  was  mentioned 
in  the  will  that  you  made  for  Fred  Melhase! 

* '  A.  My  recollection  is  that  she  was. 
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**Q.  Do  you  remember  of  a  person  mentioned  in  the 
will  that  you  made,  getting  a  legacy,  a  little  child,  a 
little  girl  of  Fred  Shallock,  of  this  cityt 

**A.  Yes,  I, — ^that,  in  fact,  is  the  thing  that  fixes  the 
making  of  the  will  on  my  mind,  or  that  fixes  in  my 
memory  there  was  a  legacy,  or  I  am  of  the  opinion,  to 
the  best  of  my — 

**Q.  Has  it  come  back  to  yout 

**A.  There  was  a  legacy  left  to  the  little  girl  of  Fred 
Shallock. 

'*Q.  Little  Constance  Shallock  t 

**A.  I  donH  know  what  her  name  is;  her  mother 
is  sitting  here,  Mrs.  Fred  Shallock. 

''Q.  Mrs.  Fred  Shallock 's  little  daughter? 

**A.  Yes. 

^'Q.  I  will  ask  you  to  state  whether  or  not  you  were 
legal  adviser  for  the  deceased,  Frederick  Melhase,  for 
some  time  prior  to  his  death! 

^*A.  I  was  for  a  number  of  years. 

**Q.  I  will  ask  you  to  state  with  reference  to  that 
little  girl  whether  or  not  you  have  heard  the  deceased, 
when  addressing  himself  with  reference  to  her  use  any 
pet  namet  Did  you  ever  hear  him  call  her  *that  little 
devil'  for  instance,  meaning  it  in  an  endearing  way? 

^*A.  Yes,  I  have  heard  Fred  Melhase  talk  about  the 
little  girl  frequently;  I  have  heard  him  talk  in  my 
office;  I  have  heard  him  speak  of  her;  he  thought  a 
great  deal  of  the  little  girl.  I  have,  yes.  I  have  often 
seen  him  on  the  street  with  her. 

*'Q.  She  called  him  grand  dadt 

**A.  I  think  he  thought  quite  a  lot  of  the  little  girl 
and  she  seemed  to  think  a  great  deal  of  him. 

^  *  Q.  Now,  do  you  have  any  recollection  of  about  the 
amount  of  legacy  to  thai  little  girlt 

**A.  Somehow  or  another  I  have  it  in  my  mind  that 
it  was  $1,500,  that  is  the  way  I  recollect  it. 

'^Q.  I  will  ask  you  to  state  whether  or  not  you  are 
acquainted  with  Mrs.  Fredericka  Melhase,  the  mother 
af  Frederick  Melhase,  deceased.  Were  you  acquainted 
with  her  in  her  lifetime! 

^*A.  No/' 
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The  witness  further  testified : 

*'A.  Let  me  tell  you  the  frame  of  my  mind.  If  you 
were  to  present  me  with  a  will  witnessed  by  myself  and 
J.  J.  Barrett,  and  signed  by  Frederick  Melhase,  I 
would  not  hesitate  a  minute,  if  it  was  made  about  that 
time,  to  state  that  I  made  that  will,  and  to  say  that 
was  my  signature,  if  it  was  my  signature,  but  as  I 
told  you,  I  don't  remember  seeing  Fred  Melhase  sign 
that  will  and  I  don't  remember  seeing  J.  J.  Barrett 
sign  as  a  witness.  I  don't  remember  signing  myself. 
I  told  you  what  I  do  remember  according  to  the  way 
I  recollect  it.  I  remember  drawing  a  will  for  Fred 
Melhase,  remember  of  Barrett  sitting  at  the  typewriter 
in  the  other  oflBce  and  writing  on  that  will.  Now,  that 
is  just  about  all  I  recollect,  so  far  as  the  making  of 
the  will  is  concerned.  I  have  got  that  fixed  in  my 
memory  as  something,  some  way  or  another,  that  got 
into  my  memory,  and  it  is  there,  and  I  recalled  it  at 
the  time  this  will  was  brought  into  my  oflSce,  when  we 
took  it  out  of  these  envelopes.  I  recollected  that  and 
I  thought  that  probably  there  might  be  another  will. 
I  was  under  that  impression.  Of  course,  after  a  man 
dies  and  you  made  his  will,  it  comes  into  your  mind 
some  way  or  other. 

*'Q.  Certainly. 

'*A.  I  was  under  the  impression  when  the  will  was 
brought  in,  it  would  be  the  one  I  made. 

**Q.  Naturally. 

**  A.  That  is  about  the  way  the  thing  was  fixed  in  my 
mind.  As  I  told  you,  I  don't  understand  the  memory 
of  a  man  who  can  go  on  the  stand  and  say  he  can  re- 
member signing,  or  anything  like  that,  so  many  years 
afterwards.    I  cannot  do  it. ' ' 

Mr.  Stone  was  not  volunteering  any  testimony 
against  his  client,  but  nobody  can  read  the  record  of 
it  as  a  whole  without  being  satisfied  that  his  memory 
convinces  him  that  in  1911  he  made  a  will  for  the  de- 
ceased, and  that  the  details  of  the  transaction  only  are 
uncertain,  as  they  well  might  be  after  a  lapse  of  so 
many  years.    Mr.  Stone's  partner  at  the   time   the 
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alleged  will  was  executed,  was  J.  J.  Barrett,  a  young 
man  just  entering  upon  the  practice  of  law,  who  testi- 
fied that  in  the  first  half  of  January,  1911,  the  deceased 
came  to  the  law  office  of  Stone  and  Barrett  and  had  a 
talk  with  Mr.  Stone;  that  as  a  result  of  that  inter- 
view, Mr.  Stone  drew  up  in  pencil  the  draft  of  a  will 
for  deceased  and  handed  it  to  him  to  copy  upon  the 
typewriter,  which  he  did;  that  it  was  the  first  will  he 
ever  had  anything  to  do  with  drafting;  that  he  was 
not  very  familiar  with  the  form  of  wills  at  that  time 
and  kept  a  copy  which  he  used  thereafter  as  a  form 
in  drafting  other  wills;  that  the  will  was  in  the  or- 
dinary form  used  here  in  Oregon ;  that  he  remembered 
the  names  of  the  persons  mentioned  as  legatees  and 
devisees;  that  Gus  Melhase  and  Fred  Shallock  were 
named  as  executors;  that  he  could  not  recollect  the 
amounts  of  the  various  bequests  and  legacies,  but  was 
positive  that  Fred  Shallock 's  daughter  was  to  receive 
$1,500.  He  remembered  that  the  wife  of  deceased  was 
mentioned  in  the  will  and  also  his  mother,  three 
brothers  and  two  sisters;  that  witness  and  Mr.  C.  F. 
Stone  subscribed  their  names  as  witnesses.  In  answer 
to  leading  questions  Mr.  Barrett  testified  that  the  will 
contained  the  usual  clause  revoking  all  prior  wills  and 
codicils. 

Unless  this  witness  has  committed  downright  per- 
jury, the  deceased  in  January,  1911,  executed  a  will 
revoking  all  other  wills.  It  is  easy  to  forget  an  actual 
occurrence,  but  it  is  not  within  the  bounds  of  ordinary 
experince  that  one  honestly  thinks  he  remembers 
the  details  of  an  occurrence  which  happened  only  in 
his  imagination.  This  testimony  is  either  fabricated 
out  of  whole  cloth  or  it  is  true.  We  believe  it  to  be 
true,  because  it  is  corroborated  by  the  imperfect  recol- 
lection of  Mr.  Stone  and  the  additional  circumstances 
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hereafter  referred  to.  Mr.  Stone  testifies  that  the  one 
thing  that  recalls  indistinctly  to  his  memory  the  fact 
that  he  made  a  will  for  deceased,  was  the  fact  of  a 
legacy  given  by  it  to  little  Constance  Shallock,  the 
daughter  of  Fred  Shallock.  It  is  in  evidence  that  he 
was  greatly  attached  to  the  child  and  referred  in  a 
rough  yet  endearing  way  to  her  as  his  ** little  devil" 
and  his  little  partner.  The  child  is  not  mentioned  in 
the  will  of  1908. 

F.  C.  Stitser,  a  friend  of  deceased,  visited  him  in 
San  Francisco  during  his  last  illness,  and  in  the 
course  of  a  conversation  with  him  not  necessary  to 
detail  here,  said — referring  to  Constance  Shallock — 
**I  suppose  your  little  partner  is  remembered  in  your 
will,'*  to  which  he  says  that  deceased  replied,  **Yes, 
that  little  devil  will  be  remembered,''  or  **has  been" 
or  words  to  that  effect.  Barrett  testifies  that  the  fact 
that  this  little  girl  (who  was  seven  years  old  and  no 
relation  to  deceased)  was  remembered  in  the  will  made 
a  distinct  impression  on  his  mind  and,  as  already  re- 
marked, this  circumstance  seems  to  have  created  a 
distinct  impression  on  the  mind  of  Judge  Stone.  Mrs. 
Melhase  (wife  of  deceased)  testified  that  in  1915,  de- 
ceased had  his  bank  boxes  at  home  examining  his 
papers  and  she  said  to  him  referring  to  one  of  the 
boxes,  *'Does  that  amount  to  all  your  worldly  affairs!" 
and  he  answered  '*It  probably  does,"  and  said,  mo- 
tioning to  one  of  the  boxes,  ''My  will  is  in  there." 
She  then. asked,  **Who  made  your  willt"  and  he  an- 
swered ''Stone  made  my  will."  Stone  testifies  that 
he  never  drew  the  1908  will.  An  old  friend  of  de- 
ceased, Mr.  W.  T.  Lee,  visited  him  at  San  Francisco 
during  his  last  illness,  and  in  the  course  of  a  discussion 
about  his  health    and  in  relation  to  a  contemplated 
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operation,  he  remarked  that  he  '*had  things  fixed/' 
The  testimony  of  this  witness  continues  as  follows: 

'  *  Q.  Did  he  explain  to  you  what  he  meant  by  having 
things  fixed  t 

*'A.  Well,  he  said  he  had  his  will  made.  I  said  that 
it  made  no  difference  about  a  will,  that  what  I  was 
trying  to  get  from  him  was  a  promise  that  he  wouldn  't 
let  them  cut  him  up;  that  the  will  proposition  would 
be  after  he  was  gone.  He  says,  '  Yes,  that  is  true  but 
I  have  made  up  my  mind  to  go  and  have  this  done 
and  I  am  going  to  do  it.' 

*'Q.  Did  he  refer  to  the  will  again  t 

*'A.  He  said  his  will,  and  I  asked  him,  'Who  does 
your  work  for  you,  Fred,  along  that  linet'  'Why,'  he 
says,  'Stone.'  I  don't  know  whether  he  said  Stone 
and  Gale  or  just  Charley  Stone.  He  said,  'Charley 
Stone  has  been  my  attorney  for  a  long  time.' 

"  Q.  Do  you  mean  to  be  understood  that  he  told  you 
that  C.  F.  Stone,  lawyer,  made  his  willt 

"A.  Well,  I  mean  to  be  understood  that  he  left  the 
impression  with  me  that  Stone  was  the  man  that  was 
connected  with  that  proposition.  I  wouldn't  say  that 
he  told  me  that  Charley  Stone  made  his  will,  but  I  will 
say  that  he  gave  me  to  understand  that  Charley  Stone 
had  attended  to  his  business  and  that  he  had  fixed  the 
proposition  all  up. 

"Q.  Did  he  tell  you  where  his  will  was  at  that  timet 

"A.  He  said  it  was  in  Seimen's  Bank." 

From  all  these  circumstances  we  are  irresistibly 
drawn  to  the  conclusion  that  Mr.  Stone's  impression 
and  Mr.  Barrett's  absolute  statement  that  Mr.  Stone 
drew  up  a  will  for  deceased  in  January,  1911,  are  cor- 
rect. We  have  Mr.  Barrett's  direct  testimony  that  it 
was  in  the  usual  form  of  wills,  and  that  he  kept  a  copy 
as  a  guide  in  making  other  wills.  It  is  objected  that 
this  was  in  answer  to  leading  questions,  but  no  objec- 
tions were  made  to  the  questions  upon  this  or  any 
other  ground,  and  when  a  lawyer  says  that  a  will 
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was  in  the  usual  form  every  other  lawyer  and  every 
Judge  knows  what  he  means,  and  the  same  may  be 
said  of  Barrett's  testimony,  that  the  will  of  1911  con- 
tained the  usual  clause  revoking  all  other  wills  and 
codicils.  If  we  assume  that  a  will  was  made,  and 
we  think  that  fact  was  clearly  established,  it  would 
seem  natural  that  a  lawyer  of  Judge  Stone's  wide 
experience  and  knowledge  would  have  attached  to  it 
a  revocation  clause.  A  mere  tyro  at  the  law  might 
omit  it,  but  Judge  Stone  never  would,  and  from  his 
very  familiarity  with  that  kind  of  business  he  would 
not  remember  such  a  detail  while  a  beginner  like  Mr. 
Barrett  copying  his  first  will  would  be  more  likely  to 
remember  every  little  thing  connected  with  its  proper 
execution. 

A  plausible  argument  is  drawn  by  defendant  from 
the  fact  that  no  charge  for  drawing  the  will  of  Fred 
Melhase  is  found  upon  the  books  of  the  firm  of  Stone 
and  Barrett,  although  they  disclose  the  fact  that 
charges  for  less  important  services  were  frequently 
made.  The  circumstance  is  not  without  weight,  but 
in  the  face  of  the  other  circumstances  above  mentioned 
and  the  direct  testimony  as  to  the  occurrence  it  is  not 
compelling.  Nine  years  have  passed  since  the  alleged 
will  was  written,  and  there  may  have  been  a  reason 
existing  at  the  time  but  now  forgotten  why  no  charge 
was  ever  made,  or  if  made  not  entered. 

4.  It  was  not  necessary  in  this  case  that  the  petitioner 
should  reproduce  the  whole  substance  of  the  second 
will.  It  is  suflSdent  that  she  should  clearly  establish 
the  fact  that  a  second  will  was  made  and  that  it  con- 
tained a  clause  revoking  prior  wills:  In  re  Cunning- 
ham's Will,  38  Minn.  169  (36  N.  W.  269,  8  Am.  St. 
Eep.  650).    We  are  of  the  opinion  that  this  has  been 
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done  in  the  case  at  bar  and  the  decree  of  the  Circuit 
Court  is  therefore  affirmed.  Affibmbd. 

Mb.  Justice   Moobe^  Mb.   Justice  Habbis  and  Mb. 
Justice  Bean  concur. 


'Argraed  February  13,  affirmed  March  ff,  1918. 

ADAMS  V.  POETLAND  EY.,  L.  &  P.  CO. 

(171  Pac.  219.) 

Oarrleni — Carriage  of  Passengers — Injuries  to  Passengers — ^NegUgence. 

1.  Where  a  door  leading  from  the  main  compartment  of  the 
Btreet-car  to  the  front  platform  and  designed  to  swing  either  way  for 
the  ingress  or  egress  of  passengers  worked  so  hard  that  a  passenger 
who  was  directed  by  the  motorman  to  push  on  the  door  was,  when 
she  finally  forced  the  door  open,  carried  by  the  force  of  her  push 
and  the  sudden  opening  out  into  the  platform  and  down  into  the 
highway  where  she  fell,  the  street  railway  company  cannot  defeat 
recovery  on  the  ground  that  there  was  no  actionable  negligence^  for 
the  door,  in  the  very  nature  of  things,  was  defective. 

Trial — Carriage  of  Passengers — ^Instmctions. 

2.  In  a  personal  injury  action  by  passenger  on  street-car  the  re- 
fusal of  instruction  on  contributory  negligence  which  was  not  pleaded 
was  not  error,  the  jury  being  plainly  charged  so  that  they  must  have 
understood  that  there  could  be  no  recovery  unless  street  railroad 
company  was  negligent  and  its  negligence  was  the  proximate  cause 
of  the  injury. 

Carriers  —  Carriage   of  Paasangers  —  Dnty  to  Assist   Passenger  in 
AUghtlng. 

3.  While  a  carrier  is  ordinarily  under  no  duty  to  assist  a  pas- 
senger in  alighting,  it  is  the  duty  of  the  carrier's  servants  to  assist 
a  passenger  where  there  is  some  unusual  danger  or  difficulty  arising 
from  the  means  afforded  for  alighting. 

[As  to  the  rights  of,  and  the  railroad  company's  duties  to.  a 
passenger  alighting  from  a  train,  see  note  in  50  Am.  Bap.  277.J 

Carriers — Carriage  of  Passengers— Actions — Jury  Question. 

4.  In  an  action  for  injury  received  by  plaintiff  when  she  fell  as 
the  result  of  the  sudden  opening  of  a  door  on  street-car  furnished  for 
egress  against  which  she  was  told  to  push,  question  whether  carrier's 
servants  in  charge  of  the  car  were  negligent  in  failing  to  open  the 
door,  held,  under  the  evidence,  for  the  jury. 

From  Multnomah :  Calvin  U.  Gantbnbbin,  Judge. 
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Department  1.    Statement  by  Me.  Justice  Habbis. 

The  defendant  appealed  from  a  judgment  which  was 
awarded  to  the  plaintiff  on  account  of  personal  in- 
juries sustained  by  her.  The  plaintiff  was  a  pas- 
senger on  one  of  the  street-cars  operated  by  the  de- 
fendant in  the  City  of  Portland.  The  main  room  or 
body  of  the  car  was  separated  from  the  vestibule  in 
the  front  end  by  a  partition  wall  extending  across  the 
car.  Built  in  this  partition  wall  was  a  door  hung  on 
hinges.  This  door  was  made  to  swing  either  way  and 
when  closed  was  kept  in  place  by  friction  with  a  spring 
set  in  the  top  of  the  casing  of  the  door.  The  motor- 
man  described  the  spring  as  follows: 

*' There  is  a  little  spring  there  with  a  little  opening 
in  the  center  of  it.  *  *  The  door  can  slip  either  way, 
and  when  it  comes  into  the  little  opening  it  holds  it, 
so  that  you  can  pull  it  either  way  through  the  friction.  *  ^ 

There  was  also  an  ''exit  door''  leading  from  the 
vestibule  so  that  a  passenger  who  desired  to  leave  the 
car  would  pass  from  the  main  room  or  body  of  the 
car  through  the  door  in  the  partition  wall  into  the  ves- 
tibule and  then  through  the  exit  door  to  the  street. 
When  the  car  stopped  at  the  plaintiff 's  destination  she 
attempted  to  open  the  partition  door  and,  finding  that 
it  ''worked  hard  and  stiff''  she  "pushed  hard"  on  the 
door  with  the  result  that  it  opened  suddenly  causing 
her  to  follow  the  door,  as  it  swung  on  its  hinges,  into 
the  vestibule  and  thence  through  the  exit  door  into 
the  street.    The  plaintiff  alleges  in  her  complaint 

"that  defendant  was  then  and  there  careless  and  neg- 
ligent in  the  following  particulars,  to  wit :  1.  That  the 
front  door,  through  which  defendant  left  said  car, 
worked  hard  and  stiff,  and  would  not  open  excepting 
when  great  exertion  was  applied  thereto,  and  that 
when  plaintiff  was  leaving  said  car,  in  opening  the  door, 
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she  pushed  the  same,  and  by  reason  of  the  same  being 
stiff  and  hard  and  difficult  to  move,  it  opened  abruptly 
and  suddenly,  causing  plaintiff  to  fall  on  to  the  street ; 
2.  That  said  defendant,  through  its  crew  in  charge  of 
said  car,  carelessly  and  negligently  failed  to  open  the 
front  door  of  said  car  so  that  plaintiff  could  alight 
from  the  same.'^ 

Aside  from  admissions  of  the  corporate  character  of 
the  defendant  and  that  the  corporation  was  engaged 
in  operating  a  street-car  system,  the  answer  consisted 
of  a  general  denial. 

The  plaintiff  was  called  as  a  witness  and  testified  as 
follows : 

**Q.  Well,  I  wish  you  would  tell  the  jury  when  you 
got  there,  what  was  done,  on  your  part. 

'  *  A.  When  the  car  stopped  for  the  passengers  to  get 
off,  and  I  always  go  out  the  front  end  of  the  car  at  that 
place,  and  the  other  passengers  did  the  same.  I  went 
to  open  the  door,  but  I  couldn  't  open  it,  and  I  knocked 
on  the  glass  and  told  the  motorman — I  said  to  the 
motorman,  'I  can't  open  this  door,*  and  he  says,  'Push 
it;  it  binds,'  and  I  pushed  it — 

''Q.  (Interrupting.)  He  said  whatt 

'*A.  'Push  it;  it  binds,'  and  I  pushed  it,  and  he  said 
'Push  it  harder;  it  binds,'  and  I  first  pushed  it  with 
one  hand,  but  when  he  told  me  that,  I  pushed  it  with 
both  hands,  and  I  pushed  and  pushed  hard,  and  it 
opened  very  suddenly,  and  the  door  swung  out,  and 
my  hands  being  on  the  door,  I  followed  it  right  along, 
and  I  landed  on  the  pavement.  I  don't  know  hardly 
how  I  did  get  there,  but  as  the  door  swung  back,  I  fol- 
lowed it  right  around  through  the  other  door. 

"Q.  Now,  you  say  you  landed  on  the  pavement  t 

"A.  Yes,  sir. 

' '  Q.  Just  tell  the  jury  in  what  position. 

"A.  Well,  I  never  touched  the  steps.  In  following 
the  door  around  with  my  hands  on  it,  I  had  no  way  of 
catching  hold  of  anything  to  gain  my  balance,  and  I 
went  right  over  the  steps  and  never  touched  them,  and 
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I  fell  sitting  up — and  I  couldn't  help  myself  up  at  all. 
I  couldn't  move,  when  I  tried  to  get  up." 

We  here  set  down  portions  of  the  plaintiff's  testi- 
mony given  on  cross-examination: 

'  *  Q.  So  that  when  you  tried  to  open  it  by  pushing  it, 
you  called  then  to  the  motorman,  did  yout  What  did 
you  say  to  the  motorman  T 

*'A.  I  says,  'I  can't  open  this  door.' 

''Q.  And  he  said,  'Push  on  it'T 

''A.  He  said,  'Push  on  it;  it  binds,'  and  told  me  that 
several  times;  to  push  it  harder.' 

*'Q.  And  then  you  started  to  push  it.  Well,  you 
knew  that  the  door  was  going  to  open  that  way,  didn't 
youT 

*'A.  I  knew  it  afterward. 

*'Q.  Well,  didn't  you  know  it  at  the  timet 

*'A.  I  didn't  expect  it  to  go  so  suddenly.  When  I 
gave  that  harder  push  it  just  went  suddenly,  and  I  had 
my  hands  on  the  door,  and  I  couldn't  let  go  and  catch 
hold  of  anything  to  save  myself;  I  just  followed  it 
right  around  with  my  hands  on  the  door,  and  going 
down  that  little  drop  there  was  what  made  me  fall.' 

''Q.  You  thought  it  would  open,  didn't  youT 

*'A.  I  thought  it  would  open,  yes,  but  I  didn't  know 
it  was  going  to  go  so  suddenly, 

''Q.  Well,  you  were  pushing  on  itt 

*'A.  Yes;  I  pushed  on  it  to  open  the  door,  because  I 
was  told  to,  but  I  didn't  know  it  was  just  going  to  just 
drop  away  in  a  minute  so  suddenly  as  that. ' ' 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Griffith,  Leiter  <&  Allen  and  Mr.  F.  J.  Loner- 
gan,  with  an  oral  argument  by  Mr.  Rufus  A.  Leiter. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs,  Davis  &  Farrell,  with  an  oral  argument  by 
Mr.  Wilfred  E.  Farrell. 
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Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  The  defendant  takes  the  position  that  the  facts 
pleaded  in  the  complaint  and  testified  to  by  the  plain- 
tiff do  not  constitute  actionable  negligence  and  that 
the  instant  case  is  controlled  by  Goss  v.  Northern 
Pacific  Ry.  Co.,  48  Or.  439  (87  Pac.  149).  The  decision 
in  that  case  was  rested  upon  the  ground  that  there  was 
no  proof  of  any  fact  or  circumstance  attending  the 
accident  from  which  an  inference  of  negligence  could 
be  drawn  and  that  therefore  the  negligence  complained 
of  was  left  wholly  and  entirely  to  inference  and  pre- 
sumption from  the  mere  happening  of  the  accident. 
In  Christensen  v.  Oregon  Short  Line  R.  Co.,  35  Utah, 
137  (99  Pac.  676, 18  Ann.  Gas.  1159,  20  L.  E.  A.  (N.  S.) 
255),  also  relied  upon  by  the  defendant,  the  conclu- 
sion reached  by  the  court  was  predicated  on  the  theory 
that  there  was  no  evidence  of  any  defect  in  any  appli- 
ance or  instrumentality  used  by  the  company  unless 
such  defect  could  be  inferred  from  the  fact  that  the 
door  closed  while  the  passenger  was  in  the  act  of 
alighting  from  the  train  after  passing  through  the  open 
door.  If,  in  the  instant  case,  the  mere  happening  of 
an  accident  constituted  the  only  evidence  of  negligence 
then  the  plaintiff  could  not  prevail.  However,  the 
plaintiff  offered  evidence  of  more  than  the  mere  hap- 
pening of  the  accident;  she  testified  to  the  attendant 
circumstances  which,  if  true,  constitute  actionable 
negligence.  The  door  was  designed  to  swing  either 
way  so  that  passengers  could  pass  through  it  upon  en- 
tering or  when  leaving  the  car.  The  door  was  installed 
for  the  use  of  the  plaintiff  and  all  other  passengers  and 
she  had  the  right  to  use  it  for  the  purpose  for  which  it 
was  installed.  Moreover,  she  pushed  on  the  door  in 
response  to  an  express  invitation  of  the  defendant.    If 
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the  door  worked  hard  as  the  plaintiflf  says  it  did  and  if 
she  could  not  open  the  door  except  by  pushing  it  as  she 
claims  she  did  then  it  is  obvious  that  the  door  was  an 
improper  one  and  that  the  defendant  failed  to  perform 
the  duty  required  of  it  by  the  law.  The  defendant 
made  no  attempt  to  show  that  the  spring  was  examined 
after  the  accident  and  found  to  work  properly.  If  the 
testimony  of  the  plaintiflf  is  to  be  believed  then  in  the 
very  nature  of  things  either  the  spring  or  the  door 
itself  was  defective :  McCarty  v.  St.  Louis  S.  Ry.  Co., 
105  Mo.  App.  596  (80  S.  W.  7).  It  was  not  error  for 
the  court  to  refuse  to  grant  the  motions  for  a  nonsuit 
or  to  decline  to  direct  a  verdict  for  the  defendant. 

2.  The  court  did  not  commit  prejudicial  error  in  re- 
fusing to  instruct  the  jury  upon  contributory  negli- 
gence. The  defendant  did  not  plead  contributory  negli- 
gence as  a  defense.  The  pleadings  made  no  issue  upon 
that  question.  Nor  was  the  evidence  such  as  to  entitle 
the  defendant  successfully  to  claim  that  it  was  injured 
by  the  refusal  of  the  court  to  charge  the  jury  upon  con- 
tributory negligence,  even  though  it  be  assumed,  with- 
out deciding,  that  an  instruction  upon  contributory 
negligence  might  sometimes  be  proper  even  in  the 
absence  of  an  answer  pleading  it  as  a  defense :  Dunn 
V.  Orchard  Land  Co.,  68  Or.  97,  103  (136  Pac.  872). 
When  the  verdict  is  examined  in  the  light  of  the  in- 
structions actually  given  it  will  plainly  appear  that 
the  jury  must  have  understood  that  the  plaintiflf  could 
not  recover  unless  she  showed  that  the  defendant  was 
negligent  and  that  such  negligence  was  the  proximate 
cause  of  the  injury. 

3, 4.  The  complaint  accuses  the  defendant  of  negli- 
gence because  the  crew  in  charge  of  the  car  failed  to 
open  the  door  so  that  the  plaintiflf  could  alight  from  the 
car.    It  is  true  that,  stated  generally,  the  carrier  is 
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under  no  duty  to  assist  a  passenger  in  alighting.  But 
there  are  exceptions  to  this  general  rule:  1  Nellis  on 
Street  Railways  (2  ed.),  §  304;  as  where  there  is  some 
unusual  danger  or  difficulty  arising  from  the  means 
afforded  for  aUghting:  6  Cyc  611;  10  C.  J.  932. 
Strictly  speaking  the  plaintiff  was  not  injured  while 
alighting  from  the  car.  She  was  attempting  to  go 
from  the  main  room  to  the  vestibule  so  that  she  could 
then  alight  from  the  car.  According  to  the  testimony 
of  the  plaintiff  the  motorman  had  knowledge  of  the 
condition  of  the  door;  he  was  made  aware  of  the  diffi- 
culty which  she  was  experiencing  in  attempting  to  open 
the  door;  and  instead  of  assisting  her  to  open  the 
door  the  motorman  instructed  her  what  to  do  and  she 
followed  his  instruction.  Assuming  the  facts  to  be  as 
testified  to  by  the  plaintiff  it  was  not  error  to  permit 
the  jury  to  consider  the  second  specification  of  negli- 
gence. 

On  the  whole  record  we  think  the  defendant  had  a 
fair  trial  and  that  it  was  not  prejudiced  by  anything 
occurring  at  the  trial.  The  judgment  is  therefore 
affirmed.  Affibmed. 

Mr.  Chief  Justice  McBbide,  Mb.  Justice  Benson 
and  Mb.  Justice  Bubnbtt  concur. 
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8a1xmitted  on  briefs  Febrnarj  26,  affirmed  Marcb  5,  1918. 

PRATT  V.  GIBSON. 

(171  Pac.  223.) 

Appeal  and  Error— Alwence  of  Bill  of  Ezception— Ezteibt  of  BeTiew. 

1.  No  bill  of  exceptions  accompanying  transcript  and  defendant's 
assignments  being  that  court  erred  in  overruling  demurrer  to  com- 
plaint and  in  refusing  and  in  giving  instructions,  the  only  matter 
which  will  be  considered  on  appeal  is  the  ruling  upon  demurrer;  the 
objection  that  a  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  never  being  waived  under  Section  72,  L.  O.  L. 

Animals — ^lDjarie6 — Oomplaiot — Sulficiency. 

2.  A  complaint  alleging  that  plaintiff  was  the  owner  of  and  en- 
titled to  possession  of  one  Jersey  bull  calf  of  the  age  of  five  months 
worth  $100,  and  that  defendants  caught  said  calf  and  castrated  him, 
to  the  damage  of  plaintiff  in  the  sum  of  $100,  was  sufficient. 

[As  to  liability  for  injuries  by  and  to  animals,  see  notes  in 
16  Am.  St.  Bep.  631;  36  Am.  St.  Bep.  831.] 

From  Crook :  T.  E.  J.  Duffy,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Moobb. 

This  action  was  commenced  by  Alice  D.  Pratt  in  a 
Justice's  Court  of  Crook  County,  Oregon.  The  com- 
plaint  reads : 

''Comes  now  the  above-named  plaintiff,  and  for 
cause  of  action  against  the  above-named  defendants, 
complains  and  alleges  as  follows,  to  wit :  1.  The  plain- 
tiff complains  and  alleges  that  on  or  about  the  25th 
day  of  March,  1916,  in  Crook  County,  Oregon,  the 
plaintiff  was  the  owner  of  and  entitled  to  the  posses- 
sion of  one  Jersey  bull  calf  of  the  age  of  about  five 
months ;  that  said  calf  was^  sired  by  pure  bred  Jersey 
bull  out  of  an  extra  good  high-grade  Jersey  milk  cow ; 
that  said  calf  was  of  the  value  of  $100.00. 

*'2.  The  plaintiff  alleges  that  the  above-named  de- 
fendants, Joe  Gibson,  Grover  Gibson,  Ralph  Gibson, 
and  Earnest  Gibson,  acting  together  caught  the  above 
mentioned  calf  and  castrated  him  on  the  25th  day  of 
March,  1916,  at  their  ranch  in  Crook  County,  Oregon, 

87  Or.— 89 
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to  the  damage  of  the  plaintiff  in  the  snm  of  $100  (one 
hundred  dollars).'* 

Judgment  was  demanded  for  that  amount  and  for 
the  costs  and  disbursements  of  the  action. 

The  answer  is  as  follows : 

''Comes  now  the  defendants  in  the  above-entitled 
action  and  admit,  denies  and  alleges  as  follows,  to  wit : 
We  admit  all  of  section  1  (one)  of  the  plaintiff's  com- 
plaint, except  the  alleged  value  of  the  calf.  We  deny 
each  and  every  allegation  of  section  2  (two)  of  plain- 
tiff's complaint,  and  allege  that  we  neither  acting  to- 
gether nor  single  handed  did  castrate  nor  in  any  way 
harm  any  calf  belonging  to  the  above-named  plain- 
tiff." 

Judgment  was  demanded  for  the  costs  and  disburse- 
ments. 

The  cause  was  tried  in  that  court  and  a  verdict  was 
returned  in  plaintiff's  favor  and  against  Joe  Gibson 
alone  for  $75,  as  damages,  and  a  judgment  therefor 
and  for  the  costs  and  disbursements  having  been  ren- 
dered, he  appealed  to  the  Circuit  Court  for  that  county. 
He  interposed  in  that  court  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  him.  The  de- 
murrer was  overruled  and  the  cause  being  retried  re- 
sulted in  a  like  verdict  and  judgment.  Upon  motion, 
however,  it  was  ordered  that  unless  the  plaintiff  re- 
mitted $37.50  of  the  sum  so  recovered,  the  judgment 
should  be  set  aside  and  a  new  trial  granted*  This 
condition  was  complied  with  and  from  the  amended 
judgment  the  defendant  against  whom  the  judgment 
was  given  appeals  to  this  court.  Apfibmed. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
N.  G.  Wallace. 
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For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Jay  E.  Upton. 

Me.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

1, 2.  The  transcript  filed  herein  contains  a  copy  of 
the  demurrer,  duplicates  of  the  orders  made  by  the  Cir- 
cuit Court,  copies  of  the  verdict,  the  judgment,  the 
notice  of  appeal,  the  undertaking  therefor,  the  excep- 
tion to  the  sufficiency  of  the  sureties  thereon,  and  the 
ruling  of  the  court  in  relation  thereto,  to  which  the 
certificate  of  the  clerk  is  appended.  There  have  also 
been  sent  up  the  original  papers  filed  in  the  Justice's 
Court  and  copies  of  orders  made  therein  to  which  the 
clerk  also  attaches  his  certificate.  No  bill  of  excep- 
tions, however,  accompanies  the  transcript. 

The  appellant's  counsel  assigns  as  errors  alleged 
to  have  been  committed  by  the  trial  court  its  action 
in  overruling  the  demurrer,  its  refusal  to  instruct  the 
jury  as  requested,  and  its  giving  of  instructions  to 
which  exceptions  were  taken.  None  of  these  matters 
are  properly  before  us  for  consideration,  except  the 
ruling  upon  the  demurrer,  for  the  objection  that  the 
complaint  does  not  state  f&cts  sufficient  to  constitute 
a  cause  of  action  is  never  waived :  Section  72,  L.  0.  L. 
An  examination  of  the  averments  of  the  complaint,  as 
hereinbefore  set  forth,  will  show  that  the  initiatory 
pleading  is  sufficient  in  all  particulars.  The  judgment 
should  therefore  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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(Ajgaed  February  15,  affirmed  March  5,  1918w 

PATTEE  V.  HAEBAUGH. 

(171  Pac.  221.) 

Chattel  Mortgages — Ezecatlon — ^Priority — Statutes. 

1.  6eetion  7407,  L.  O.  L.,  having  been  enacted  after  Section  799, 
prevails  in  case  of  any  repugnancy  as  regards  priority  between  un- 
recorded chattel  mortgage,  without  delivery  and  change  of  posses- 
sion, and  subsequently  levied  executions. 

Chattel  Mortgages— PrlorLty — ^Execution — Statutes. 

2.  Kxecution  creditors  being  classified  by  Sections  233,  301, 
ii,  O.  L.,  as  purchasers  in  good  faith,  as  against  third  persons,  are 
protected  by  Section  7407,  subsequently  enacted,  declaring  unrecorded 
chattel  mortgages,  without  delivery  and  change  of  possession  of 
property,  void  as  against  subsequent  purchasers  in  good  faith. 

[As  to  effect  of  failure  to  record  chattel  mortgage,  see  note  in 
137  Am.  St.  Bep.  471.] 

From  Lane :  Geobgb  F.  Skipwoeth,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

Plaintiff  held  an  unrecorded  chattel  mortgage  on 
some  grain,  consisting  of  wheat  and  oats,  to  secure  a 
valid  subsisting  debt.  The  property  remained  in  the 
possession  of  the  debtor.  Two  executions  based  upon 
regular  and  valid  judgments  were  placed  in  the  hands 
of  the  defendant  as  constfible.  Without  any  knowl- 
edge of  the  mortgage  he  levied  both  executions  upon 
the  grain  and  sold  it  in  satisfaction  of  the  judgments. 
Plaintiff  then  began  this  action  to  recover  the  property 
or  its  value.  Issues  having  been  joined  and  a  trial 
had,  there  was  a  judgment  for  defendant,  and  plain- 
tiff appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  M.  Travis. 


March,  1918.]  Pattee  v.  Harbaugh.  613 


Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1, 2.  There  is  no  controversy  as  to  the  facts.  We  are 
simply  called  upon  to  say  which  party  upon  the  agreed 
facts  is  entitled  to  prevail.  The  problem  is  one  of 
statutory  construction.  The  earliest  legislation  in 
Oregon  upon  the  subject  is  found  in  the  Code  of  1855, 
at  page  528,  which  makes  unrecorded  chattel  mort- 
gages ''void  as  against  the  creditors  of  the  mortgagor 
and  as  against  subsequent  purchasers  and  mortgagees 
in  good  faith,"  unless  there  is  an  immediate  delivery 
and  actual  continued  change  of  possession  of  the  prop- 
erty. This  statute  was  expressly  repealed  in  1862, 
and  at  the  same  session  the  legislature  enacted  what  is 
Section  799,  L.  0.  L.,  of  which  Subsection  40  provides 
that  such  an  unrecorded  mortgage  creates  a  presump- 
tion of  fraud  as  against  the  creditors  of  the  seller  or 
assignor  or  as  against  subsequent  purchasers  in  good 
faith.  At  the  same  session  Section  301,  L.  0.  L.,  be- 
came a  law,  declaring  that  attaching  creditors  as 
against  third  persons  are  to  be  deemed  purchasers  in 
good  faith,  and  likewise  Section  233,  L.  0.  L.,  provid- 
ing inter  alia  that  in  execution  proceedings  ''property 
shall  be  levied  on  in  like  manner  and  with  like  effect  as 
similar  property  is  attached.'' 

In  1893,  the  law  of  1855,  above  referred  to,  was  in 
substance  re-enacted,  omitting,  however,  the  words  "as 
against  the  creditors  of  the  mortgagor,''  and  so  the 
law  now  stands  as  Section  7407,  L.  0.  L.  Plaintiff 
contends  that  by  virtue  of  the  provisions  of  Section 
799,  L.  0.  L.,  he  is  entitled  to  prevail  upon  showing  the 
good  faith  of  the  transactions  resulting  in  the  mort- 
gage, and  that  Section  7407  is  not  available  to  defend- 
ant for  the  reason  that  creditors  are  not  protected 
thereby.    It  will  be  observed  that  Section  799  refers 
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not  only  to  mortgages,  but  to  absolute  sales  as  well, 
whereas,  the  later  statute,  7407,  applies  exclusively  to 
mortgages  and  if  they  be  repugnant  in  any  of  their 
parts  the  later  legislation  must  prevail  as  to  such  con- 
flicting portions.  Eeferring  to  the  failure  to  mention 
creditors  of  the  mortgagor  in  Section  7407,  L.  0.  L., 
it  is  sufficiently  answered  by  calling  attention  to  the 
fact  that  when  the  law  of  1855  was  passed  attachment 
and  execution  creditors  were  not  classified  as  pur- 
chasers in  good  faith,  but  were  so  designated  by  stat- 
ute in  1862,  and  when  the  act  of  1893  (Section  7407, 
L.  0.  L)  was  framed  it  would  have  been  a  needless 
iteration  expressly  to  have  named  creditors  of  the 
mortgagor,  since  they  were  elsewhere  declared  to  be 
purchasers.  We  conclude  that  there  was  no  error  in 
the  determination  reached  by  the  trial  court  and  the 
judgment  is  therefore  affirmed.  Afpibmed. 

Mb.  Chief  Justice  McBbidb,  Mb,  Justice  Bubnbtt 
and  Mb.  Justice  Bean  concur. 


Arflnied  Januarr  29,  reversed  February  13,  rehearing  denied  Mareli 

5,  1918. 

SANFORD  V.  PIKE. 

(170  Pac.  729;  171  Pac.  394.) 

Evidence — ^Preonmption  aa  to  Continuance  of  Sitaation. 

1.  Where,  when  a  trustee's  account  with  a  bank  was  opened,  aU  of 
the  funds  belonged  to  the  beneficiaries,  the  presumption  is  that  sueh 
situation  continued. 

Trusts — Bight  of  Trustee  to  Beneficiaries'  Funds — Evidence. 

2.  If  a  trustee  who  opened  a  bank  account  with  his  beneficiaries' 
funds  thereafter  is  to  be  entitled  to  treat  the  funds  as  his  own,  he 
must  establish  his  right  to  them  by  unequivocal  proof. 

Setoff  and  Oounterclaimr— Capacity  in  Which  Defendant  Holds. 

3.  A  lawful  setoff  must  be  based  on  a  claim  held  by  defendant  in 
the  same  right  as  that  in  which  he  is  sued. 
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Setoff  and  Oonnterclaim — Setoff  1»y  Trustee— Slegality. 

4.  An  agreement  between  a  trustee  and  the  bank,  which  had  a  de- 
posit of  his  individual  funds  and  the  funds  of  his  beneficiaries,  that 
a  claim  of  the  trustee  as  such  be  set  off  against  a  claim  against  him 
in  his  individual  capacity  would  be  unlawful,  in  the  absence  of  con- 
sent bj  the  eestuis  que  trust ent. 

Setoff   and  Counterclaim — Claim  In  Favor  of  One  Partner— Setoff 
Against  Finn. 

5.  A  claim  in  favor  of  one  partner  cannot  be  set  off  against  a  part- 
nership obligation,  in  the  absence  of  agreement  by  all  parties  that  the 
setoff  shall  be  available. 

[Bight  to  Bet*off  partnership  debt  against  claim  by  individual 
partner,  see  note  in  Ann.  Cas.  1915C,  809.] 

ON  PETITION  FOB  EEHEABING. 

Bills  and  Kotea— Action— Defenses — ^Want  of  Consideration— Pleading. 

6.  The  petition,  in  action  on  a  note,  alleging  an  indebtedness  in 
settlement  of  which  the  note  was  given,  and  the  answer  not  denying 
this,  but,  though  alleging  want  of  knowledge  of  the  exact  amount  of 
the  indebtedness,  pleading  a  setoff,  the  defense  of  want  of  considera- 
tion is  not  available. 

Setoff  and  Oonnterclaim— Claim  in  Favor  of  One  Partner— Setoff 

7.  A  fund  constituting  an  asset  in  which  others  than  defendants 
are  interested,  and  rights  in  which  have  not  been  segregated,  cannot 
be  used  by  way  of  setoff. 

From  Coos :  Geobge  F.  Skipwobth,  Judge. 

Suit  by  S.  A.  Sanford  against  W.  E.  Pike,  Hannah 
P.  Pike,  P.  L.  Phelan,  W.  B.  Hammitte  and  First 
National  Bank  of  Roseburg,  a  corporation,  in  which 
suit  there  was  a  decree  in  favor  of  the  bank,  and  plain- 
tiff and  the  defendant.  First  National  Bank,  appeal. 
Reversed  and  decree  entered. 

Department  1.  Statement  by  Mb.  Justice  Mc- 
Camant. 

This  is  a  suit  brought  to  foreclose  a  deed  of  trust 
executed  by  the  defendants  Pike  to  secure  an  indebted- 
ness of  $13,500  owing  by  them.  The  deed  ran  to  T.  R. 
Sheridan  as  trustee  for  the  First  National  Bank  of 
Roseburg  and  was  assigned  by  him  to  plaintiff.  When 
the  deed  was  executed,  it  was  the  belief  of  the  defend- 
ants that  the  entire  debt  secured  was  held  by  the  First 
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National  Bank  of  Roseburg.  It  subsequently  trans- 
pired that  $4,000  of  the  debt  belonged  to  the  defendant 
W.  B.  Hammitte,  who  held  one  of  the  notes  making 
up  the  aggregate  of  $13,500.  Hammitte  never  author- 
ized or  ratified  the  taking  of  the  deed  of  trust  as  se- 
curity for  his  share  of  the  debt  and  was  awarded  no 
relief  in  the  lower  court  except  a  judgment  for  costs. 

The  defendants  Pike  admit  that  they  executed  a 
note  to  the  First  National  Bank  of  Roseburg  for 
$13,500  under  date  of  April  15,  1910,  signed  by  W.  E. 
Pike  &  Co.  The  partnership  consisted  of  the  defend- 
ants W.  E.  Pike  and  Hannah  P.  Pike.  There  is  no 
dispute  that  this  sum  is  the  balance  of  a  debt  at  one 
time  owing  by  W.  E.  Pike  and  another  to  the  bank. 
The  answer  pleads  no  payments  in  addition  to  those 
admitted  in  the  complaint.  The  substance  of  the  de- 
fense is  found  in  the  following  allegations  of  the 
answer : 

' '  Defendants  further  allege  that  said  trust  deed  was 
executed  under  the  following  circumstances,  to  wit :  At 
said  date  and  long  prior  thereto  the  defendant,  W.  E. 
Pike,  as  Trustee,  had  an  open  running  account  with 
the  First  National  Bank  of  Roseburg,  and  had  de- 
posited large  sums  of  money  with  said  bank  and  there 
was  at  the  time  of  the  execution  of  said  trust  deed  a 
large  amount  of  money  due  from  said  bank  to  said 
W.  E.  Pike,  Trustee,  but  said  account  had  never  been 
settled  or  adjusted  and  there  were  large  amounts  of 
interest  due  thereon  which  had  never  been  computed 
or  settled,  and  at  the  time  of  giving  said  trust  deed 
the  defendant,  W.  E.  Pike,  was  the  owner  of  the  greater 
portion  of  said  account  standing  in  the  name  of  W.  E. 
Pike,  Trustee,  and  the  defendant,  Hanna  P.  Pike,  was 
one  of  the  beneficiaries  of  said  trust  account  and  said 
trust  account  had  become  at  that  time  the  property  of 
said  defendants,  with  the  exception  of  about  two  thou- 
sand five  hundred  dollars,  and  it  was  at  that  time 
agreed  between  these  defendants  and  said  First  Na- 
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tional  Bank,  acting  through  the  said  T.  R.  Sheridan, 
its  president,  that  said  trust  account  should  be  audited, 
computed  and  adjusted,  as  soon  as  the  employees 
of  said  Bank  could  perform  the  necessary  clerical 
work,  and  credits  that  might  appear  therefrom  should 
be  given  so  that  all  of  the  claims  existing  between  these 
defendants  and  said  First  National  Bank  should  be 
settled  in  full.  Defendants  further  allege  that  said 
First  National  Bank  and  said  T.  R.  Sheridan  have  en- 
tirely failed  to  carry  out  said  agreement  and  no  state- 
ment of  said  trust  account  has  ever  been  rendered  to 
these  defendants  or  to  said  Trustee,  except  partial  ac- 
counts rendered  from  time  to  time,  which  did  not  pur- 
port and  which  were  not  intended  to  be  complete  state- 
ments of  the  account  between  said  Bank  and  said 
Trustee,  but  these  defendants  allege  that  a  true  state- 
ment of  said  account  is  hereto  annexed,  marked  Exhibit 
'A'  and  made  a  part  hereof,  and  that  there  is  now  due 
upon  said  account  from  said  First  National  Bank  of 
Roseburg,  to  W.  E.  Pike,  Trustee,  the  sum  of  $16,826.04 
and  that  said  account  is  now  the  property  of  these 
defendants,  with  the  exception  of  a  sum  amounting  to 
about  two  thousand  five  hundred  dollars." 

*' Defendants  further  allege  that  at  the  time  of  the 
giving  of  the  trust  deed  referred  to  in  Paragraph  5 
hereof  there  was  in  truth  and  in  fact  nothing  due  from 
these  defendants,  or  either  of  them,  to  said  First  Na- 
tional Bank  of  Roseburg,  nor  to  said  T.  R.  Sheridan, 
and  a  full  accounting  at  that  time  would  have  shown 
a  balance  due  to  these  defendants,  and  the  supposed 
consideration  in  said  trust  deed  has  entirely  failed  but 
these  defendants  were  induced  to  si^  said  trust  deed 
for  the  purpose  of  securing  to  said  First  National 
Bank  of  Roseburg  any  balance  which  might  be  found 
to  exist  in  its  favor,  but  in  truth  and  in  fact  there  was 
nothing  due  said  Bank  at  said  time  and  if  said  Bank 
and  said  Sheridan  had  at  that  time  furnished  these 
defendants  a  complete  statement  of  their  account,  in- 
cluding the  account  standing  in  the  name  of  W.  E. 
Pike,  Trustee,  it  would  have  been  ascertained  at  that 
time,  that  there  was  nothing  due  from  these  defend- 
ants, but  these  defendants,  being  unable  to  ascertain 
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a  true  statement  of  said  account  at  said  time,  were 
induced  to  believe  and  did  believe  that  there  was  at  that 
time  a  large  sum  due  from  these  defendants  to  said 
Bank.^' 

The  lower  court  found  for  plaintiff,  but  subse- 
quently set  aside  the  decree  in  plaintiff's  favor  and 
entered  a  decree  against  the  First  National  Bank  in 
the  sum  of  $7,776.24.  From  this  latter  decree  plain- 
tiff and  the  defendant  bank  appeal. 

Bevebsed  and  Degree  Bendebed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment hy  Mr.  Oliver  P.  Coshow. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Austin  8.  Hammond  and  Mr.  E.  B.  Sperry, 
with  an  oral  argument  by  Mr.  Hammond. 

Mb.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

It  clearly  appears  that  the  debt  for  the  security  of 
which  the  deed  of  trust  was  given  was  owing  individ- 
ually by  the  defendant  W.  E.  Pike  and  that  the  de- 
fendant Hannah  P.  Pike  consented  that  the  note  of 
the  partnership  should  be  given  for  it.  Both  of  said 
defendants  executed  the  deed  of  trust  covering  their 
individual  property,  to  secure  this  debt. 

It  also  appears  that  the  defendant  W.  E.  Pike  was 
guardian  of  five  minor  heirs  of  the  Kinnicutt  Estate 
and  was  trustee  of  the  funds  of  four  of  the  heirs  who 
were  of  age.  Moneys  which  he  held  in  this  fiduciary 
capacity  to  the  amount  of  $34,613.30  were  deposited  by 
him  in  the  defendant  bank.  The  fiduciary  character 
of  the  funds  was  disclosed  to  the  bank  when  the  de- 
posit was  made;  the  deposit  was  carried  to  the  credit 
of^'W.  E.  Pike,  Trustee  of  the  Kinnicutt  Estate  of 


March,  1918.]  Sanpobd  v.  Pike.  619 

Myrtle  Point. '^  The  disputed  questions  of  fact  have 
to  do  with  the  condition  of  this  account,  the  defend- 
ants Pike  contending  that  there  is  a  large  credit  bal- 
ance therein.  Plaintiff  contends  that  the  doctrine  of 
Dove  V.  Hayden,  5  Or.  501,  Burrage  v.  Bonanza  G.  <& 
Q.  Min.  Co.,  12  Or.  169  (6  Pac.  766),  and  Le  Clare  v. 
TUhavit,  41  Or.  601  (69  Pac.  552),  forbids  the  asser- 
tion  in  this  suit  of  the  counterclaim  alleged  in  the 
answer.  The  defendants  Pike  disclaim  the  intention 
to  set  up  a  counterclaim ;  they  contend  that  their  plead- 
ing avers  want  of  consideration  for  the  note  sued  on. 

1, 2.  The  defendant  W.  E.  Pike  testified  that  he  had 
settled  with  his  cestuis  que  trustent  from  time  to  time 
and  that  on  June  29, 1915,  when  he  testified,  there  was 
due  to  the  beneficiaries  only  the  sum  of  $3,220.32. 
There  is  no  testimony  as  to  the  state  of  his  account 
with  his  beneficiaries  at  the  time  when  the  note  was 
given  or  when  the  deed  of  trust  was  executed,  or  when 
the  answer  was  filed.  When  the  account  was  opened, 
all  of  the  funds  belonged  to  the  beneficiaries  and  the 
presumption  is  that  this  continued  to  be  the  situation. 
If  the  defendant  W.  E.  Pike  is  to  treat  these  funds  as 
his  own,  he  must  establish  his  right  to  them  by  un- 
equivocal proof.  The  testimony  fails  to  show  that 
there  was  ever  a  segregation  of  the  moneys  on  deposit, 
those  belonging  to  W.  E.  Pike  being  separated  from 
those  belonging  to  the  Kinnicutt  heirs. 

3.  Waiving  the  questions  of  procedure  pressed  upon 
our  attention  by  appellants,  we  think  the  facts  above 
recited  are  fatal  to  the  defense  set  up  in  the  answer. 
A  lawful  setoff  must  be  based  on  a  claim  held  bv  de- 
f endant  in  the  same  right  as  that  in  which  he  is  sued  : 
Dray  v.  Bloch,  29  Or.  347,  353  (45  Pac.  772).  The  de- 
fendant W.  E.  Pike  cannot  pay  his  debt  with  the  money 
of  his  wards.    ''The  court  will  not  allow,  much  less 
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aid,  a  guardian  to  apply  the  estate  of  his  wards  to 
the  discharge  of  his  individual  indebtedness '* :  Dobyns 
V.  Rawley,  76  Va.  537,  542 ;  Gansner  v.  Franks,  75  Mo. 
64;  Gallagher  v.  David  Stevenson  Brewing  Co.,  13 
Misc.  40  (34  N.  Y.  Supp.  94) ;  Robertson  v.  Garshwiler, 
81  Ind.  463,  464.  If  this  defendant  is  to  be  treated 
as  a  trustee,  the  rule  is  the  same ;  Lewis  v.  Pickering, 
58  Neb.  63  (78  N.  W.  368).  This  case  closely  re- 
sembles the  instant  case  in  its  facts. 

4.  K  the  answer  be  construed  as  alleging  an  agree- 
ment between  Pike  and  the  bank  that  one  claim  was 
to  be  set  oflf  against  the  other,  the  allegations  are  not 
sustained  by  the  proof.  In  the  absence  of  consent  by 
the  cestuis  que  trusteyit  such  an  agreement  would  be 
unlawful:  Dobyns  v.  Rawley^  76  Va.  537,  542;  Jeff  ray 

V.  Towar,  63  N.  J.  Eq.  530,  540  (53  Atl.  182). 

5.  The  deed  of  trust  was  given  to  secure  a  partner- 
ship note.  If  the  claim  against  the  defendant  bank  be 
treated  as  the  sole  property  of  W.  E.  Pike,  he  is  not 
entitled  to  allege  it  by  way  of  setoff  or  recoupment  in 
this  suit.  A  claim  in  favor  of  one  partner  cannot  be 
set  off  against  a  partnership  obligation :  25  Am.  &  Eng. 
Enc.  Law  (2  ed.),  578,  579;  Rogers  v.  McMillen,  6  Colo. 
App.  14  (39  Pac.  891) ;  Olive  v.  Morgan,  8  Tex.  Civ. 
App.  654,  656  (28  S.  W.  572) ;  Pope  Mfg.  Co.  v. 
Charleston  Cycle  Co.,  55  S.  C.  528  (33  S.  E.  787) ;  in 
the  absence  of  an  agreement  by  all  parties  that  the 
setoff  shall  be  available:  McDonald  v.  Mackenzie,  24 
Or.  573,  575  (14  Pac.  866).  See,  also,  Schade  v.  Muller, 
75  Or.  225,  230  (146  Pac.  144). 

It  follows  that  the  decree  of  the  lower  court  is  re- 
versed and  a  decree  will  be  entered  here  foreclosing  the 
deed  of  trust.  Plaintiff  will  have  judgment  for  the 
face  of  the  note  and  taxes  paid  as  alleged  in  the  twelfth 
paragraph  of  the  complaint,  with  interest.    The  de- 
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fendants  Pike  will  have  credit  for  the  amount  of  the 
Hammitte  note  and  also  for  the  payments  admitted 
in  paragraphs  11  and  12  of  the  complaint. 

The  parties  stipulated  for  an  attorneys'  fee  of  $750 
in  case  plaintiflf  should  recover  the  full  amount 
demanded.  This  stipulation  will  be  followed.  The 
decree  will  be  without  prejudice  to  the  claim  of  W.  E. 
Pike,  Trustee,  against  the  defendant  bank,  and  the 
claim  of  W.  B.  Hammitte  against  W.  E.  Pike  and  P.  L. 
Phelan.  Bevebsed  and  Decree  Bendebed. 

Beheabinq  Denied. 

Mb.  Justice  Moobe^  Mb.  Justice  Bubnett  and  Mb. 
Justice  Benson  concur. 


Denied  March  5,  1918. 

On  Petition  pob  Beheabing. 

(171  Pac.  894.) 

Mr.  A.  8.  Hammond  and  Mr.  E.  D.  Sperry,  for  the 
petition. 

Mr.  Oliver  P.  CosJiow,  contra. 

Department  1.  Mb.  Justice  MoCamant  delivered 
the  opinion  of  the  court. 

6.  In  a  petition  for  a  rehearing  the  defendants  Pike 
again  press  upon  us  their  contention  that  the  note  sued 
on  was  without  consideration  to  support  it.  It  is  con- 
tended that  even  if  the  account  standing  to  the  credit 
of  Pike,  trustee,  be  disregarded,  there  was  no  debt 
owing  from  the  defendant  W.  E.  Pike  to  the  bank  at  the 
time  when  his  firm  executed  the  note  secured  by  the 
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deed  of  trust.  •  This  contention  is  not  available  to  these 
defendants  nnder  the  pleadings. 

It  is  alleged  in  the  complaint : 

''That  at  said  time  the  above-named  defendant 
W.  E.  Pike  and  P.  L.  Phelan  were  indebted  to  The 
First  National  Bank  and  one  W.  B.  Hammitte  in  a 
large  sum  of  money,  to  wit,  in  excess  of  eighteen  thou- 
sand ($18,000)  dollars.  That  by  the  terms  of  an  ar- 
rangement and  settlement  between  said  W.  E.  Pike  and 
said  P.  L.  Phelan  the  said  P.  L.  Phelan  assumed  four 
thousand  eight  hundred  eighty-three  ($4,883)  dollars 
of  said  indebtedness  and  gave  his  note  therefor  to  the 
plaintiff,  securing  the  same  by  a  mortgage  on  real 
property  situate  in  Coos  County,  Oregon,  and  the  de- 
fendant W.  E.  Pike  gave  to  The  First  National  Bank  of 
Eoseburg,  Oregon,  his  note  bearing  date  of  April  15, 
1910,  that  being  the  date  of  the  alleged  settlement  be- 
tween said  Pike  and  said  Phelan,  for  the  sum  of  thir- 
teen thousand  five  hundred  ($13,500)  dollars.*' 

The  corresponding  portion  of  the  answer  is  as  fol- 
lows: 

''Answering  the  allegations  contained  in  paragraph 
2  of  plaintiff's  complaint  defendants  admit  that  at 
about  the  time  alleged  a  settlement  was  had  between 
W.  E.  Pike  and  P.  L.  Phelan,  substantially  as  alleged 
in  said  paragraph  2,  and  that  the  defendant  Pike  exe- 
cuted a  note  set  out  in  said  paragraph,  but  defendants 
allege  that  they  had  no  knowledge  of,  and  no  dealings 
with  W.  B.  Hammitte  and  cannot  state  exact  amount 
due  or  owing  to  The  First  National  Bank,  at  said 
date.'' 

The  complaint  plainly  alleges  an  indebtedness  to  the 
bank  and  to  Hammitte  of  $13,500.  This  allegation  is 
not  denied.  It  clearly  appears  that  Hammitte 's  share 
of  the  debt  was  $4,000  and  the  defendants  Pike  there- 
fore admit  a  debt  due  to  the  bank  amounting  to  $9,500. 

The  gist  of  the  defense  asserted  by  the  answer  is 
stated  in  the  extracts  quoted  in  the  former  opinion. 
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It  plainly  appears  that  the  pleader  claimed  for  the 
defendants  Pike  the  right  to  set  off  against  their  debt 
to  the  bank  the  balance  in  the  Pike  trustee  account. 
The  claim  that  there  was  nothing  due  the  bank  is  based 
on  the  contention  that  the  credit  due  Pike,  trustee,  is 
greater  than  the  debt  evidenced  by  the  note  sued  on. 

7.  It  is  of  no  consequence  that  Mrs.  Pike  is  one  of  the 
Kinnicutt  heirs  and  therefore  one  of  the  beneficiaries 
in  the  trust.  It  appears  by  the  testimony  of  W.  E. 
Pike  that  two  of  the  beneficiaries  had  not  been  set- 
tled with  when  the  case  was  tried.  The  amount  due 
these  beneficiaries  has  not  been  segregated  from  the 
amount  which  W.  E.  Pike  claims  as  his  own.  The  fund 
was  therefore  an  asset  in  which  others  than  these  de- 
fendants were  interested.     Such  a  fund  cannot  be  used 

■ 

by  way  of  setoff  to  pay  the  debts  of  the  defendants 
Pike.  A  relaxation  of  this  rule  would  lead  to  intolera- 
ble abuses. 

It  is  finally  contended  in  the  petition  for  rehearing 
that  the  question  on  which  the  case  turns  under  the 
former  opinion  is  not  raised  by  the  pleadings.  The 
portions  of  the  answer  quoted  in  the  opinion  are  not 
separately  stated  as  an  aflSrmative  defense  to  the  suit 
and  that  may  be  the  reason  why  plaintiff  failed  to  at- 
tack them  by  demurrer.  Issue  is  joined  on  these 
allegations  by  the  reply  and  plaintiff  in  his  brief  and 
in  his  oral  argument  contended  that  the  setoff  pleaded 
by  the  defendants  Pike  is  unavailable  to  them.  This 
contention  is  supported  chiefly  by  arguments  which 
we  have  not  found  it  necessary  to  pass  on.  Error  is 
assigned  on  the  findings  of  the  Circuit  Court  which 
gave  the  defendants  Pike  credit  for  the  balance  in  the 
Pike  trustee  account,  and  especially  on  a  finding  that 
the  amount  with  which  the  defendant  bank  is  charged 
was  due  to  W.  E.  Pike  individually.    The  question  de- 
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cided  in  the  former  opinion  is  the  controlling  question 
in  the  case  and  it  is  squarely  presented  by  the  record 
before  us. 

The  petition  for  rehearing  is  denied. 

Eehearing  Dented. 

Mb.  Justice  Moore,  Mr.  Justice  Burnett  and  Mr. 
Justice  Benson  concur. 


Argued  February  20,  affirmed,  except  as  to  costs,  March  5,  1918. 

CITY  OF  SEASIDE  v.    OEEGON  SURETY  & 

CASUALTY  CO. 

(171  Pac.  396.) 

Municipal  OorporatiODB— Bond  of  City  Treasurer— Essentials. 

1.  A  bond  of  a  city  treasurer,  providing  that  the  surety  shall  make 
good  any  loss  sustained  by  the  city  by  any  act  of  fraud  or  dishonesty 
of  the  treasurer  amounting  to  larceny,  was  sufficient;  it  not  being 
necessary  to  detail  in  the  bond  the  treasurer's  duties  fixed  by  law. 

Municipal  Coxporationsr-^Bond  of  City  Treasurer — ^Larceny. 

2.  That  the  money  appropriated  by  the  city  treasurer  to  his  own 
use  passed  through  the  vaults  of  a  bank  of  which  he  was  cashier  did 
not  render  the  funds  not  a  subject  of  larceny  within  his  official  bond 
securing  against  larceny. 

Appeal  and  Error-— Exclusion  of  Evidence — ^Invited  Error. 

3.  Where  tendered  evidence  was  excluded  upon  solicitation  of  de- 
fendant, defendant. cannot  complain. 

Municipal  Corporations — Treasurer's  Bond — "Larceny." 

4.  A  bond  of  a  city  treasurer,  agreeing  to  make  good  any  loss  sus- 
tained by  the  city  by  any  act  of  fraud  or  dishonesty  of  the  treasurer 
amounting  to  "larceny,"  included  larceny  as  defined  by  Section  1957, 
L.  O.  L.,  as  to  conversion  of  public  money. 

[As  to  what  constitutes  larceny,  see  notes  in  57  Am.  Dec.  271; 
88  Am.  at.  Bep.  559.] 

Interest — ^Accrual  of  Biglit^— Unliquidated  Demand. 

5.  Under  Section  6028,  L.  O.  L.,  providing  for  interest  on  money 
received  for  the  use  of  another  and  retained  beyond  a  reasonable 
time,  in  an  action  on  an  official  bond  of  a  defaulting  city  treasurer 
not  stipulating  for  interest,  there  could  be  no  recovery  of  interest 
until  after  judgment;  the  amount  of  liability  not  having  been  ascer- 
tained or  agreed  upon. 
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Costs — ^DiabnxBemMits  of  First  Trial. 

6.  Where  defendant  secured  an  erroneous  decision  on  the  first  trial, 
which  decision  was  set  aside  on  plaintiff's  motion,  plaintiff,  who 
secured  judgment  on  the  second  trial,  was  entitled  to  disbursements 
incurred  at  the  first  trial  under  Section  566,  L.  O.  L.,  proriding  that 
party  entitled  to  costs  shall  have  allowed  all  necessary  disbursements. 

Witnesses— Attendance  Outside  of  Oonnty— Mileage. 

7.  Under  Section  3145.  L.  O.  L.,  entitling  witnesses  to  mileage  at 
the  rate  of  10  cents  a  mile  in  going  to  and  returning  from  the  place 
of  service  except  in  counties  of  50,000  inhabitants,  where  the  rate  is 
fixed  at  5  cents,  a  witness  from  a  county  of  the  first  class,  attending 
court  in  a  county  of  the  latter  class  by  order  of  the  court,  would  be 
entitled  to  double  mileage  at  the  rate  of  5  cents  only. 


Constitntional  Law— Witnesses— Seversals  and  Annnlties. 

8.  Section  3145,  L.  O.  L.,  entitling  witnesses  to  mileage  at  the  rate 
of  10  cents  a  mile  except  in  counties  of  50,000  inhabitants,  where  the 
rate  is  fixed  at  5  cents,  applies  to  all  citizens,  and  is  not  inimical  to 
Article  I,  Section  20,  of  the  Constitution,  providing  that  no  law  shall 
be  passed  granting  to  any  citizen  privileges  of  annuities,  whieh  upon 
the  same  terms  shall  not  equally  belong  to  all  citizens. 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Bean. 

This  is  an  action  brought  by  the  plaintiff,  City  of 
Seaside,  a  municipal  corporation,  to  recover  the  sum 
of  $7,949.09  together  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  November  4,  1910,  upon 
a  bond  to  insure  the  fidelity  of  E.  N.  Henninger,  as 
treasurer  of  Seaside,  during  his  term  of  oflSce  of  two 
years.  It  was  executed  and  delivered  by  E.  N.  Hen- 
ninger and  the  Union  Guarantee  Association  to  the 
plaintiff  on  March  9,  1910,  and  later,  the  defendant, 
Oregon  Surety  &  Casualty  Company,  took  over  the 
business  of  that  association  and  assumed  all  the  lia- 
bilities upon  the  bond.  The  cause  was  tried  by  the 
court  and  jury.  Judgment  went  for  the  plaintiff  for 
the  principal  amount  claimed  without  interest.  De- 
fendant appeals  from  the  principal  judgment  and  as 
to  certain  costs.  Plaintiff  also  appeals  from  that  part 
of  the  judgment  denying  it  interest.    A  former  appeal 

87  Dr.— 40 


626  City  op  Sbasidb  v.  Oregon  S.  &  C.  Co.     [87  Or. 

of  this  case  was  taken  to  this  court,  see  80  Or.  345  (157 
Pac.  150),  wherein  a  clear  statement  of  the  issues  was 
fully  made.  We  will  therefore  refer  only  to  those  di- 
rectly involved  herein.  Among  its  several  provisions 
the  instrument  recites  the  following: 

**  Whereas,  Edmund  N.  Henninger,  hereinafter 
called  the  '  Employee, '  has  been  appointed  to  the  posi- 
tion of  Treasurer  in  thfe  service  of  the  Town  of  Sea- 
side, Oregon,  hereinafter  called  the  'Employer,'  and 
has  been  required  to  furnish  a  bond  for  his  honesty  in 
the  performance  of  his  duties  in  the  said  position.  *  * 

''Now  Therefore,  in  consideration  of  the  sum  of 
One  Hundred  Five  and  00-100  Dollars,  paid  as  a 
premium  for  the  period  from  March  the  9th,  1910,  to 
March  the  9th,  1912,  at  twelve  o'clock  noon,  and  upon 
the  faith  of  the  said  statement  as  aforesaid  by  the 
Employer,  which  the  Employer  hereby  warrants  to  be 
true,  it  is  hereby  agreed  and  declared,  that  subject  to 
the  provisions  and  conditions  herein  contained,  which 
shall  be  conditions  precedent  to  the  right  on  the  part 
of  the  Employer  to  recover  under  this  Bond,  the  As- 
sociation shall,  within  three  months  next  after  notice, 
accompanied  by  satisfactory  proof  of  a  loss  as  here- 
inafter mentioned,  has  been  given  to  the  Association, 
make  good  and  reimburse  to  the  Employer  all  and  any 
pecuniary  loss  sustained  by  the  Employer,  of  money, 
securities,  or  other  personal  property  in  the  possession 
of  the  Employee,  or  for  the  possession  of  which  he  is 
responsible,  by  any  act  of  fraud  or  dishonesty  on  the 
part  of  said  Employee  in  the  discharge  of  the  duties  of 
his  office  or  position  as  set  forth  in  said  statement  re- 
ferred to,  amounting  to  larceny  or  embezzlement,  and 
which  shall  have  been  committed  during  the  continu- 
ance of  this  Bond,  or  any  renewal  thereof,  and  discov- 
ered during  said  continuance,  or  within  six  months 
thereafter,  or  within  six  months  from  the  death  or 
dismissal,  or  retirement  of  the  Employee  from  the  ser- 
vice of  the  said  Employer.  Provided  always  that  said 
Association  shall  not  be  liable,  by  virtue  of  this  Bond, 
for  any  mere  error  of  judgment  or  injudicious  exer- 
cise of  discretion  on  the  part  of  said  Employee,  in  and 
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about  all  or  any  matters  wherein  he  shall  have  been 
vested  with  discretion,  either  by  instruction  or  rules 
and  regulations  of  the  said  Employer.  And  it  is  ex- 
pressly understood  and  agreed  that  the  said  Associa- 
tion shall  in  no  way  be  held  liable  hereunder  to  make 
good  any  loss  that  may  accrue*  to  the  said  Employer 
by  reason  of  any  act,  or  thing  done,  or  left  undone,  by 
said  Employee,  in  obedience  to,  or  in  pursuance  of  any 
discretion,  instruction  or  authorization  conveyed  to 
and  received  by  him  from  said  Employer,  or  its  duly 
authorized  officer  in  its  behalf;  and  it  is  expressly 
understood  and  agreed  that  the  said  Association  shall 
in  no  way  be  held  liable  hereunder,  to  make  good  any 
loss  by  robbery,  or  otherwise,  that  the  said  Employer 
may  sustain,  except  by  direct  act,  or  connivance  of 
said  Employee.  *  *  The  Associations  shall  not  in  any 
wise  be  responsible  to  the  Employer  under  this  Bond, 
to  a  greater  extent  than  Fifteen  Thousand  and  00-100 
($15,000.00)  Dollars.  *  *  it  being  the  true  intent  and 
meaning  of  this  Bond  that  the  Association  shall  be 
responsible  only  as  aforesaid,  for  moneys,  securities  or 
property  diverted  from  the  Employer  through  fraud 
or  dishonesty,  amounting  to  larceny  or  embezzlement 
as  aforesaid  on  the  part  of  the  Employee  within  the 
period  specified  in  this  Bond,  while  in  the  discharge 
of  the  duties  of  the  office  or  position  to  which  he  has 
been  elected  or  appointed.  ♦  •  " 

The  plaintiff  seeks  to  recover  because  the  city  treas- 
urer as  alleged  in  the  complaint 

**  wrongfully  and  unlawfully  embezzled  and  failed  to 
account  for  and  failed  to  pay  over  to  the  plaintiff  or  the 
successor  in  office  of  said  E.  N.  Hennmger,  the  full 
sum  of  $7,949.09,  which  said  sum  of  money  the  said 
E.  N,  Henninger  as  such  treasurer  wrongfully  and 
unlawfully  stole  and  embezzled." 

The  evidence  tended  to  support  the  averments  of  the 
complaint  and  to  show  that  Henninger,  as  treasurer, 
on  or  about  November  4,  1910,  '*had  received  and  not 
paid   out   the    sum    of   $7,949.09."    Henninger   was 
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cashier  of  the  Bank  of  Seaside  and  committed  snicide 
on  November  4,  1910.  After  this  action  was  com- 
menced the  receiver  of  the  bank  paid  a  dividend  of 
ten  and  one-tenth  per  cent  and  the  city  received  $775 
on  that  account.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  in  the  sum  of  $7,174.09,  principal,  and 
the  further  sum  of  $2,606.50,  interest  thereon.  Judg- 
ment was  duly  entered  upon  this  verdict  but  upon 
motion  to  set  aside  the  verdict  and  judgment  the  court 
modified  the  judgment  as  to  the  item  of  interest  and 
entered  judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  in  the  sum  of  $7,174.09,  and  costs  and 
disbursements  taxed  at  $432.65. 

Affirmed,  Except  as  to  Costs. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wilbur,  Spencer  (&  Beckett,  Mr.  Frank  Spittle 
and  Mr.  F.  C.  Howell,  with  an  oral  argument  by  Mr. 
S.  C.  Spencer. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  C.  Fulton,  Mr.  A.  G.  Fulton  and  Mr.  Victor 
J.  Miller,  with  an  oral  argument  by  Mr.  George  G. 
Fulton. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  defendant  contends  that  the  policy  only  guar- 
anteed the  honesty  and  integrity  of  Henninger  as  treas- 
urer, and  did  not  insure  the  repayment  of  the  fund 
to  the  city  in  any  event  or  provide  against  technical 
or  statutory  larceny  as  is  provided  in  Section  1957, 
L.  0.  L.  The  plaintiff  contends  that  because  of  that 
section  the  defendant  was  liable  upon  the  policy  when 
the  treasurer  did  not  repay  the  sum  received  by  him, 
and  the  trial  court  so  ruled  and  charged  that  larceny 
as  mentioned  in  the  obligation  of  defendant  included 
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the  definition  of  larceny  contained  in  Section  1957, 
L,  0.  L.  At  the  close  of  plaintiff  *s  case  counsel  for 
defendant  moved  the  court  for  a  judgment  of  nonsuit 
which  was  denied.  Defendant  offered  no  evidence.  A 
request  was  made  that  the  court  instruct  the  jury  to 
return  a  verdict  in  favor  of  defendant,  and  also  in 
accordance  with  defendant's  theory  of  the  case.  This 
was  refused.     These  rulings  are  assigned  as  errors. 

The  charter  of  the  City  of  Seaside  required  the  city 
treasurer  to  give  a  bond  with  surety  in  the  sum  of 
$15,000,  but  did  not  provide  the  form  nor  detail  the 
conditions  of  such  obligation.  Defendant  urges  that 
the  instrument  is  not  a  bond  as  required  by  the  char- 
ter, but  has  only  the  force  of  a  common-law  bond ;  that 
the  defalcation  of  the  city  treasurer  does  not  come 
within  the  terms  of  the  bond  in  that  the  failure  to  ac- 
count for  or  pay  over  the  money  in  his  hands  belong-  , 
ing  to  the  city  does  not  constitute  fraud  or  dishonesty 
amounting  to  larceny  or  embezzlement.  This  conten- 
tion was  disposed  of  upon  the  former  appeal  by  the 
opinion  of  Mr.  Justice  Benson  (80  Or.  345,  354,  157 
Pac.  152,  153),  where  in  anticipation  of  a  new  trial 
herein  in  expressing  the  view  of  this  court  as  to 
whether  the  larceny  defined  in  Section  1957,  L.  0.  L., 
is  covered  by  the  language  of  the  bond,  the  learned 
justice  said: 

"As  we  read  this  statute,  it  provides  that  when  a 
public  officer  receives  public  moneys,  the  burden  is 
upon  such  officer  to  pay  the  money  to  the  party  entitled 
thereto  or  to  so  account  for  it  as  to  free  his  own  skirts 
of  dishonesty.  Failing  to  do  this,  the  animus  furandi 
is  a  legitimate  inference.'^ 

1.  We  reaffirm  the  terse  and  plain  announcement 
made  as  a  direction  for  the  trial  that  has  since  been  had 
in  this  cause  wherein  it  was  shown  that  as  city  treas- 
urer, E.  N.  Henninger,  received  the  sum  of  $7,949.09  be- 
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longing  to  the  plaintiff  city  and  failed  to  pay  the  same 
to  the  plaintiff  or  to  anyone  for  it  or  to  account  for 
the  same  in  any  manner.  No  evidence  was  offered 
tending  to  show  that  the  public  funds  were  lost  or 
destroyed  in  any  innocent  way.  No  conclusion  can 
be  drawn  from  the  facts  in  evidence  except  that  the 
city  treasurer  was  guilty  of  larceny  of  public  money 
as  defined  by  the  statute.  By  the  explicit  terms  of  the 
obligation  of  the  defendant  company  by  whatever  name 
the  instrument  may  be  called,  the  obligor  is  required 
to  pay  to  the  city  the  sum  so  lost  by  the  dishonesty  of 
its  official.  By  the  recitation  of  the  memorandum  in 
writing  it  is  apparent  that  it  was  executed  with  a  view 
to  conforming  to  the  requirements  of  the  city  charter, 
and  we  think  it  is  presumed  that  the  statute  of  this 
state  in  regard  to  larceny  of  public  money  was  also 
contemplated.  Perhaps  it  may  be  said  that  the  docu- 
ment is  a  kind  of  blanket  agreement  spread  over  a 
large  area  and  was  intended  as  a  sort  of  '*cure  for  all 
ills^';  yet  when  the  pertinent  part  is  sifted  out  of  the 
verbiage  we  find  that  in  consideration  of  the  premium 
mentioned  ''it  is  hereby  agreed  and  declared*'  that 
''the  association  shall  within"  the  time  specified 

"make  good  and  reimburse  to  the  employer  (the  city) 
all  and  any  loss  sustained  by  the  employer  *  *  of 
money,  securities,  or  other  personal  property  in  the 
possession  of  the  employee,  or  for  the  possession  of 
which  he  is  responsible,  by  any  act  of  fraud  or  dis- 
honesty on  the  part  of  said  employee  in  the  discharge 
of  the  duties  of  his  office  or  position  as  set  forth  in  said 
statement  referred  to,  amounting  to  larceny  or  em- 
bezzlement, and  which  shall  have  been  committed  dur- 
ing the  continuance  of  this  bond.  *  * 

The  association  shall  not  be  responsible  under  this 
bond  for  more  than  $15,000.    It  seems  to  us  that  the 
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obligation  is  just  as  eflScacious  as  though  the  usual 
words  **are  held  and  firmly  bound"  had  been  employed. 
The  obligation  of  the  association  is  plain.  The  writ- 
ten instrument  shows  that  Henninger  was  treasurer  of 
the  city.  The  law  fixes  his  obligations  and  it  was  un- 
necessary to  detail  the  same  in  the  bond.  There  was 
no  error  in  denying  the  motion  of  defendant  for  a  non- 
suit and  refusing  to  direct  a  verdict  for  defendant. 

It  is  contended  by  counsel  for  defendant  that  the 
words  of  the  contract ' '  fraud  or  dishonesty  amounting 
to  larceny  or  embezzlement'*  mean  the  dishonest  con- 
duct of  the  treasurer,  which  is  equivalent  to  larceny 
or  embezzlement;  that  the  contract  ''cannot  mean  con- 
duct which  does  not  involve  a  crime,  nor  does  it  in- 
volve a  crime  statutory  or  otherwise,  in  which  there 
is  absent  the  element  of  fraud  or  dishonesty.'*  This 
claim  may  be  wholly  conceded.  It  is  only  necessary 
to  refer  again  to  the  law  of  this  case  as  declared  in 
the  former  opinion  where  it  was  held  that  the  allega- 
tion of  the  complaint  as  to  the  violation  of  Section  1957 
by  the  larceny  of  the  city's  money  constitutes  fraud 
and  dishonesty.  The  evidence  in  the  case  shows  prima 
facie  a  crime  on  the  part  of  Henninger.  It  has  not 
been  explained  or  refuted  so  ''as  to  free  his  [Hen- 
ninger's]  own  skirts  of  dishonesty." 

In  Rankin  v.  United  States  Fidelity  &  Guaranty  Co., 
86  Ohio  St.  267  (99  N.  E.  314),  cited  by  defendant, 
the  court  had  under  consideration  the  terms  of  a  bond 
precisely  the  same  as  those  in  this  case.  It  was  held 
that 

"when  the  terms  of  a  bond  clearly  indicate  the  inten- 
tion of  the  obligor  and  obligee  that  there  shall  be  an 
indemnity  to  the  latter  on  account  of  the  default  of  an 
employee,  doubtful  terms  will  be  so  construed  as  to 
effectuate  rather  than  to  defeat  that  intention." 
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It  might  be  apropos  to  quote  with  suggestiveness 
of  application  from  page  317  of  that  opinion,  namely, 
that 

''a  decision  in  favor  of  the  Guaranty  Company  upon 
this  ground  would  imply  that  its  business  in  this  state 
consists  in  the  collection  of  premiums. ' ' 

2, 3.  The  contention  of  defendant  that  the  defalcation 
of  Henninger  did  not  amount  to  larceny  under  our  stat- 
ute is  made  upon  the  theory  that  he  was  cashier  of 
the  Bank  of  Seaside  and  deposited  the  city's  money 
in  the  bank  and  it  failed.  The  evidence  tended  to 
show,  however,  and  the  jury  found  that  Henninger 
as  cashier  received  and  disbursed  the  *money  for  the 
bank  for  a  long  time  before  it  closed  its  doors;  that 
but  a  small  percentage  of  the  money  remained  in  the 
bank  when  Henninger  committed  suicide  and  that  he 
had  appropriated  the  same  to  his  own  use.  The  fact 
that  the  money  passed  through  the  vault  of  the  bank 
would  not  render  it  not  the  subject  of  larceny.  "When 
Mr.  F.  S.  Godfrey,  receiver  for  the  defunct  bank,  was 
on  the  witness-stand,  for  the  purpose  of  showing  that 
Henninger  who  was  cashier  of  the  bank  and  received 
and  paid  out  all  of  its  money  was  responsible  for  the 
wrecking  of  the  bank,  plaintiff's  counsel  asked  the 
witness:  ''How  much  money  was  in  the  bank  at  the 
time  it  closed  its  doors,  if  you  know?"  Upon  objec- 
tion of  counsel  for  defendant  as  irrelevant  the  answer 
was  excluded.  Thereupon  counsel  for  plaintiff  offered 
to  prove  by  the  evidence  and  stated  that  the  witness 
would  testify  that  at  the  time  he  was  appointed  re- 
ceiver of  the  Bank  of  Seaside  and  took  charge  of  it, 
which  was  very  shortly  after  and  within  two  days  after 
E.  N.  Henninger  committed  suicide,  there  was  less 
than  $500  in  the  bank  vaults;  that  the  bank  had  re- 
ceived on  open  accounts  deposits  aggregating  $70,000, 
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and  was  indebted  to  that  amount  at  the  time  the  bank 
was  closed.  Upon  objection  of  defendant's  counsel  the 
tender  of  the  evidence  was  rejected.  Under  this  state 
of  the  record  the  defendant  as  Henninger's  sponsor, 
cannot  claim  any  advantage  by  contending  that  the 
evidence  shows  that  the  money  in  question  was  paid 
to  Henninger  at  the  bank  and  that  he  deposited  it  in 
the  bank  or  that  the  loss  was  occasioned  by  the  failure 
of  the  bank.  The  evidence  in  regard  to  the  trans- 
action at  the  bank  having  been  kept  from  the  jury  at 
the  solicitation  of  defendant  we  are  of  the  opinion  that 
that  feature  of  the  case  is  not  before  this  court.  If 
there  was  any  error  in  this  respect  it  was  invited  by 
the  defendant  and  it  cannot  complain :  Caldwell  Bk.  db 
T.  Co.  V.  Porter,  52  Or.  318,  331  (95  Pac.  1,  97  Pac. 
541) ;  State  v.  Ryan,  56  Or.  524  (108  Pac.  1009).  It  is 
claimed  by  defendant  that  the  court  erred  in  giving  the 
following  instructions  to  the  jury: 

4.  *  'Larceny  is  ordinarily  defined  to  be  the  taking  and 
carrying  away  of  the  property  of  another  with  intent 
to  convert  it  to  your  own  use.  But  the  statute  of  the 
state  has  a  further  definition  of  larceny.  Section  1957 
provides :  *If  any  person  shall  receive  any  money  what- 
ever for  this  state,  or  for  any  county,  town  or  other 
municipal  or  public  corporation  therein,  or  shall  have 
in  his  possession  any  money  whatever  belonging  to 
such  state,  county,  town  or  corporation,  or  in  which 
such  state,  county,  town  or  corporation  is  interested, 
and  shall  in  any  way  convert  to  his  own  use  any  por- 
tion thereof,  or  shall  loan,  with  or  without  interest, 
all  or  any  portion  thereof,  or  shall  neglect  or  refuse 
to  pay  over  any  portion  thereof  as  by  law  directed  and 
required,  or  when  lawfully  demanded  so  to  do,  such 
person  shall  be  deemed  guilty  of  larceny.'  The  word 
*  larceny'  as  used  in  this  bond  means  not  only  its  ordi- 
nary acceptation  of  taking  and  carrying  away,  what 
we  commonly  call  stealing,  but  it  also  includes  the 
meaning  given  by  this  statute." 
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The  instruction  correctly  states  the  law  of  this  state 
as  applied  to  the  facts  in  this  case  and  is  approved. 
The  judgment  for  the  principal  amount,  $7,174.09,  is 
affirmed. 

5.  The  court  eliminated  from  the  judgment  the 
amount  of  interest,  $2,606.50,  as  found  by  the  verdict 
and  plaintiff  appeals  from  that  part  of  the  judgment. 
There  are  two  ways  only  in  which  interest  may  be  col- 
lectible: (1)  By  contract  to  pay  interest;  and  (2)  by 
statutory  authority.  In  the  present  case  the  claim  is 
made  by  virtue  of  the  latter,  namely.  Section  6028, 
L.  0.  L.,  as  it  was  prior  to  the  amendment  by  Chapter 
358,  Laws  of  1917.  In  the  case  of  Holtz  v.  Olds,  84 
Or.  567,  581  (164  Pac.  583,  1184),  the  rule  in  Baker 
Cov/nty  V.  Huntington,  48  Or.  593,  603  (87  Pac.  1036, 
89  Pac.  144),  was  reaffirmed.  This  rule  has  stood  too 
long  to  be  disturbed  otherwise  than  by  legislation. 
The  Baker  case  like  the  present  one  was  for  the  en- 
forcement of  the  collection  on  an  official's  bond  on 
account  of  the  defalcation  of  that  officer.  The  ruling 
in  that  case  precludes  the  recovery  of  interest  by  plain- 
tiff. The  bond  in  suit  is  not  for  a  liquidated  amount, 
but  provides  for  a  penalty  or  indemnity.  The  amount 
in  so  far  as  the  liability  of  the  defendant  is  concerned 
was  not  ascertained,  fixed  or  agreed  upon  in  any  way 
until  the  judgment  herein  was  rendered.  Until  then 
as  to  the  defendant  the  amount  due  was  unliquidated. 
A  bona  fide  contest  of  the  right  to  recover  was  made. 
The  bond  does  not  stipulate  for  the  payment  of  in- 
terest. On  the  contrary  it  provides  for  a  certain  time 
of  payment  after  proof  of  loss.  For  different  phases 
of  the  question  see  Sorenson  v.  Oregon  Power  Co.,  47 
Or.  24  (82  Pac.  10) ;  Richardson  v.  Investment  Co.,  66 
Or.  353  (133  Pac.  773) ;  Templeton  v.  Bockler,  73  Or. 
494,  507  (144  Pac.  405) ;  Schade  v.  Mutter,  75  Or.  225, 
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233  (146  Pac.  144) ;  Sargent  v.  American  Bk.  S  Trust 
Co.,  80  Or.  16,  39  (154  Pac.  759, 156  Pac.  431) ;  Carlton 
Lumber  Co,  v.  Lumber  Ins.  Co.,  81  Or.  396  (158  Pac. 
807,  159  Pac,  969).  The  judgment  as  to  interest  is 
affirmed. 

6.  Over  the  objection  of  defendant  the  trial  court 
allowed  plaintiff's  disbursements  incurred  upon  a  pre- 
vious trial  of  the  case.  This  is  assigned  as  error. 
This  raises  the  question  as  to  costs  and  disbursements 
upon  a  former  trial  of  the  cause  when  the  verdict  was 
returned  in  favor  of  defendant  and  on  motion  of  plain- 
tiff set  aside.  It  is  urged  by  counsel  for  defendant 
that  the  matter  is  governed  by  the  rule  announced  in 
Wade  V.  Amalgamated  Sugar  Co.,  71  Or.  75,  77  (142 
Pac.  350),  where  Mr.  Chief  Justice  McBbide  remarked 
that  *' there  is  a  dearth  of  authority  on  this  subject, 
and  plausible  arguments  may  be  urged  on  either  side. ' ' 
The  common-law  rule  that  ''where  after  a  reversal  a 
party  again  recovered  judgment,  he  could  recover  only 
the  disbursements  of  the  last  trial '  *  was  adopted.  The 
basis  of  this  rule  is  that  as  the  party  erroneously 
obtained  the  former  judgment  he  is  not  entitled  to  dis- 
bursements incurred  upon  such  previous  trial.  In  the 
present  case  we  have  the  reverse  as  defendant  secured 
an  erroneous  decision  upon  the  first  trial  which  was 
reversed  by  the  trial  court  and  the  granting  of  a  new 
trial  was  affirmed  upon  appeal  on  account  of  an  errone- 
ous charge  to  the  jury.  Plaintiff  was  compelled  to 
have  its  witnesses  in  attendance  upon  such  trial ;  other- 
wise judgment  would  have  gone  against  it  beyond  re- 
call. The  prejudicial  errors  of  the  first  trial  were  not 
the  fault  of  plaintiff.  The  plaintiff  having  recovered 
a  judgment  for  $7,174.09,  the  question  now  presented 
under  Section  566,  L.  0.  L.,  which  provides  that  "a 
party  entitled  to  costs  shall  also  be  allowed  for  all 
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necessary  disbursements"  is:  Were  the  disbursements 
of  plaintiff  upon  the  former  trial  necessary?  The 
trial  court  found  that  they  were  and  such  ruling  should 
be  upheld. 

7,8.  The  court  denied  defendant's  objection  to  the 
allowance  of  double  mileage  at  ten  cents  per  mile  for 
witnesses  residing  and  served  with  a  subpoena  in  Clat- 
sop County  who  attended  by  order  of  the  court.  De- 
fendant contends  that  such  witnesses  are  entitled  to 
only  ten  cents  per  mile  in  accordance  with  Section  3145, 
L.  0.  L.,  which  provides : 

''Every  officer  or  person  whose  fees  are  prescribed 
in  this  title  who  shall  be  required  to  travel  in  order 
to  execute  or  perform  any  public  duty,  in  addition  to 
the  fees  hereinbefore  prescribed,  shall  be  entitled  to 
mileage  at  the  rate  of  ten  cents  per  mile  in  going  to  and 
returning  from  the  place  where  the  service  is  per- 
formed; provided,  however,  that  in  counties  contain- 
ing more  than  fifty  thousand  inhabitants,  jurors  and 
witnesses  shall  be  entitled  to  such  mileage  at  the  rate 
of  five  cents  per  mile  and  no  more  in  so  going  and 
returning. ' ' 

Counsel  for  plaintiff  contend  that  witnesses  living 
in  a  county  where  ten  cents  a  mile  is  allowed  by  stat- 
ute should  be  allowed  the  larger  rate  for  attendance 
upon  court  in  a  county  where  the  lesser  rate  prevails. 
While  there  may  be  reason  to  regret  the  want  of 
uniformity  of  the  enactment  it  is  a  legislative  question 
in  which  various  conditions  such  as  transportation 
facilities  and  other  metropolitan  environments  are 
taken  into  account  by  the  legislative  mind.  A  litigant 
submitting  himself  to  the  jurisdiction  of  a  court  in 
either  class  of  counties  is  bound  by  the  law  applicable 
to  that  county.  The  law  applies  to  all  citizens  alike 
and  is  not  inimical  to  Article  I,  Section  20,  of  the  Con- 
stitution.   Plaintiff's  witnesses  subpoenaed  and  or- 
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dered  to  attend  court  from  outside  of  Multnomah 
County  should  be  allowed  double  mileage  at  the  rate 
of  five  cents  per  mile  or  ten  cents  per  mile. 

The  judgment  of  the  lower  court  as  to  the  taxation 
of  costs  will  therefore  be  corrected  so  as  to  allow  plain- 
tiff for  the  Clatsop  County  witnesses  ten  cents  double 
mileage  instead  of  twenty  cents.  In  all  other  respects 
the  judgment  is  affirmed. 

Apfibmbd,  Except  as  to  Costs. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moobb  and 
Mb.  Justice  McCamakt  concur. 


Argned  February  14,  affirmed  March  5,  1918. 

CITY    OF    GRANTS    PASS    v.    ROGUE    RIVER 

PUBLIC  SERVICE  CORP. 

(171  Pac.  400.) 

Statutes— Bepeal — Constitutional  Provision. 

1.  Article  IV,  Section  20,  of  the  Constitution,  declares  tbat  every 
act  shall  embrace  but  one  subject,  and  matters  properly  connected 
therewith^  which  subject  shall  be  embraced  in  the  title,  but  that  if 
any  subject  shall  be  embraced  in  an  act  which  shall  not  be  expressed 
in  the  title,  such  act  shall  be  void  only  as  to  that  subject.  Act  Feb. 
28,  1913  (Laws  1913,  p.  689),  is  entitled,  "An  act  to  provide  for  the 
organization  and  incorporation  of  cities  and  towns  and  to  legalize 
such  corporations  as  heretofore  have  attempted  to  be  incorporated 
under  Chapter  1  of  Title  XXVI  of  Lord's  Oregon  Laws,  and  are  now 
exercising  the  functions  of  incorporated  cities  and  towns  under  such 
attempted  incorporation."  Section  11  of  the  act  expressly  repealed 
Title  26,  L.  O.  L.  Held,  that  as  the  caption  of  the  act  of  1913  did  not 
mention  the  repeal  of  any  existing  laws,  and  did  not  suggest  any 
attempt  to  repeal  any  law  or  curtail  the  established  privileges  of  any 
city  or  town,  the  attempted  repeal  of  Title  26,  L.  O.  L.,  was  ineffec- 
tive, save  in  so  far  as  a  change  in  procedure  for  incorporation  of 
municipalities  might  work  an  implied  repeal,  and  hence  Sections  3211, 
3229,  giving  privileges  to  municipalities,  which  were  part  of  Title  26, 
were  not  repealed. 

[As  to  the  sufficiency  of  the  title  of  a  statute,  see  note  in  64 
Am.  St.  Bep.  70.] 
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Municipal  Corporations— Antbority  of  Municipality — Cliarter. 

2.  The  powers  of  a  municipality  are  not  necessarily  restricted  to 
those  expressed  in  its  charter,  and  a  municipality  may  rely  on  the  gen- 
eral statutes  applicable  to  all  municipalities  enacted  prior  to  the  grant 
of  its  charter. 

Municipal  Corporations — Charter — Constitutional  ProTisions. 

3.  Those  constitutional  provisions  (Article  XI,  Section  2)  adopted 
June  4,  1906,  forbidding  the  legislature  to  enact,  amend  or  repeal  any 
charter  or  act  of  incorporation  for  any  municipality  or  town,  do  not 
apply  to  a  municipal  corporation  already  chartered,  and  which  under 
existing  laws  was  entitled  to  exercise  enumerated  privileges. 

DamaEOs  —  Municipal  CorporatioDs  —  Idgbtlng  Plants  —  Bonds  —  Be- 
covery. 

4.  A  municipal  corporation  authorized  by  Sections  3211,  3229, 
L.  O.  L.,  to  sue  and  be  sued,  contract  and  be  contracted  with,  acquire, 
hold,  possess,  dispose  of  property,  and  to  prov?dc  for  the  lighting  of 
streets,  and  furnishing  the  city  or  town  and  the  inhabitants  thereof 
with  gas  or  other  lights  as  well  as  to  allow  the  use  of  streets  and 
alleys  of  the  city  to  any  person  or  corporation  who  may  desire  to 
establish  works  for  supplying  the  city  and  its  inhabitants  with  w  ter, 
or  lights,  upon  such  reasonable  terms  as  the  council  may  prescribe, 
granted  defendant  corporation  a  franchise  to  erect  poles  and  string 
wires  in  the  streets  of  the  town,  the  ordinance  requiring  defendant  to 
give  a  bond  conditioned  that  it  should  have  a  certain  portion  of  its 
service  in  full  operation  within  nine  mouths  after  the  grant  of  the 
franchise  and  should  maintain  it  so  as  to  furnish  electricity  adequate 
for  light  and  power  purposes.  Defendant  accepted  the  terms  of  the 
grant  and  accepted  and  executed  its  bond,  but  failed  to  erect  poles  or 
in  any  way  to  comply  with  the  requirement  that  it  should  have  a 
certain  percentage  of  its  service  in  full  operation  within  nine  months. 
Held,  that  the  municipality  might  without  proof  of  any  special  or 
actual  damages  recover  the  full  amount  of  the  undertaking. 

From  Josephine :  Frank  M.  Calkins,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Bubnett. 

By  an  ordinance  adopted  by  its  legal  voters  the  City 
of  Grants  Pass  granted  a  franchise  to  the  defendant 
Rogue  River  Public  Service  Corporation  to  plant  poles, 
string  wires  and  do  other  things  necessary  for  the 
establishment  of  an  electric  plant  in  that  town.  The 
ordinance  required  that  the  grantee  give  a  bond  to  the 
municipality  in  the  sum  of  $1,000  conditioned  substan- 
tially that  it  should  have  a  certain  portion  of  its  ser- 
vice in  full  operation  within  nine  months  after  the 
date  of  the  enactment  and  afterwards  should  maintain 
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it  so  as  to  furnish  electricity  adequate  for  light  and 
power  purposes.  The  defendant  accepted  the  terms  of 
the  grant  and  executed  its  bond  as  required,  with  the 
American  Surety  Company  of  New  York  as  its  surety. 
Nothing,  however,  was  done  by  the  defendant  under 
the  franchise  at  any  time.  After  the  lapse  of  the  nine 
months'  period  specified  in  the  bond  the  city  by  an 
ordinance  also  adopted  by  the  people  declared  a  for- 
feiture of  the  undertaking  and  afterwards  brought 
this  action  to  recover  the  amount  named.  Each  of  the 
defendants  filed  a  general  demurrer  to  the  complaint 
which  being  overruled  they  refused  to  plead  further 
and  judgment  followed  for  the  face  of  the  bond  and 
costs.    They  have  api)ealed.  Aftibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  F.  C.  Howell  and  Mr.  0.  8.  Blanchard,  with  an  oral 
argument  by  Mr.  Howell. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  D.  Norton. 

Me,  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  plaintiff  city  operates  under  a  charter  enacted 
by  the  legislative  assembly  of  the  state  in  the  form  of 
an  act  approved  February  16,  1901.  In  the  present 
juncture  it  relies  for  sanction  of  its  action  not  only 
upon  that  enactment,  but  al«o  upon  the  general  statute 
of  1893  embodied  in  Title  XXVI,  L.  0.  L.,  Chapters 
1-5   inclusive.     Section   3211,   L.  0.   h-,  reads   thus: 

'*  Municipal  corporations  now  existing  in  this  state, 
or  hereafter  organized  therein  under  this  act,  shall  be 
bodies  politic  and  corporate,  under  the  name  of  the  city 

or  town,  as  the  case  may  be,  of ,  and  as  such  may  sue 

and  be  sued,  contract  and  be  contracted  with,  acquire, 
hold,  possess,  dispose  of  property   subject  to  the  re- 
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strictions  contained  in  this  act  or  other  laws  of  this 
state,  have  a  common  seal,  and  change  or  alter  same  at 
pleasure,  and  exercise  such  other  powers  and  have 
such  other  privileges  as  are  now  conferred  by  law,  or 
by  this  act,  or  which  may  hereafter  be  conferred  by 
laws  duly  enacted  by  the  legislative  assembly  of  thi^ 
state,  and  shall  have  perpetual  succession/' 

It  is  said  also  in  Section  3229,  L.  0.  L. : 

*'The  mayor  and  aldermen  shall  compose  the  com- 
mon council  of  any  such  city  or  town  organized  under 
this  act,  and  at  any  regular  meeting  thereof  shall  have 
power  to  provide  for  lighting  the  streets,-  and  furnish- 
ing such  city  or  town  and  inhabitants  thereof  with  gas 
or  other  lights,  and  with  pure  and  wholesome  water; 
and  for  such  purposes  may  construct  such  water,  gas 
or  other  works,  within  or  without  the  city  limits  as  may 
be  necessary  or  convenient  therefor,  and  may  allow 
the  use  of  the  streets  and  alleys  of  the  city  to  any  per- 
son, company,  or  corporation  who  may  desire  to  es- 
tablish works  for  supplying  the  city  and  inhabitants 
thereof  with  such  water  or  lights  upon  such  reasonable 
terms  and  conditions  as  the  council  may  prescribe.'' 

.  By  the  terms  of  the  legislation  of  1893,  noted  above, 
the  privileges  accorded  by  the  latter  section  inured  not 
only  to  municipalities  created  under  the  act  itself,  but 
also  to  all  others  of  the  kind  then  existing.  We  are 
not  unmindful  of  the  act  of  February  28,  1913,  Laws 
of  1913,  p.  689,  the  title  of  which  reads  thus : 

''An  Act  to  provide  for  the  organization  and  incor- 
poration of  cities  and  towns  and  to  legalize  such  cor- 
porations as  heretofore  have  attempted  to  be  incor- 
porated under  Chapter  I  of  Title  XXVI  of  Lord's 
Oregon  Laws,  and  are  now  exercising  the  functions  of 
incorporated  cities  and  towns  under  such  attempted 
incorporation." 

Section  11  thereof  declares : 

*' Chapter  1  of  Title  XXVI  of  Lord's  Oregon  Laws 
and  all  acts  and  parts  of  acts  in  conflict  therewith  are 
hereby  repealed." 
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We  here  set  down  Article  IV,  Section  20,  of  the  Con- 
stitution of  the  state : 

'*  Every  act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith,  which  subject  shall 
be  embraced  in  the  title.  But  if  any  subject  shall  be 
embraced  in  an  act  which  shall  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  expressed  in  the  title.  * ' 

In  the  title  of  the  act  in  question  there  is  no  hint 
whatever  of  any  intention  to  repeal  any  law  or  to  cur- 
tail the  established  privileges  of  any  city  or  town. 
The  right  to  contract  and  to  prescribe  the  terms 
thereof  was  vested  by  that  statute  in  all  municipal 
corporations  and  no  one  reading  the  title  in  question 
could  divine  that  the  legislative  body  intended  to  can- 
cel those  rights.  The  principal  features  of  the  law 
appearing  in  the  body  thereof  relate  to  the  manner 
in  which  the  creation  of  a  new  city  or  town  may  be 
initiated;  and,  so  far  as  it  actually  and  necessarily 
sui)ersedes  the  former  procedure,  it  would  probably 
amount  to  a  repeal  by  implication ;  but  only  so  because 
we  are  advised  by  the  title  of  the  probable  scope  of  the 
act,  and  not,  however,  of  any  proposed  avulsion  of 
long-settled  rights.  We  hold,  therefore,  that  as 
against  the  grant  of  the  privileges  mentioned  the  re- 
pealing words  in  Section  11  are  void  under  the  consti- 
tutional provision  already  noted  because  the  subject 
of  such  repeal  is  not  named  in  the  title. 

2.  The  defendants  urge  that  the  act  of  1893  is  not 
available  to  the  plaintiff  corporation,  that  it  can  operate 
solely  by  its  charter,  and  that  unless  in  this  latter  in- 
strument it  has  express  authority  to  exact  a  bond  the 
attempt  to  do  so  is  void  and  creates  no  liability  upon 
the  defendants  although  they  disregarded  the  covenant 
thereof.    It  is  true  that  by  the  strict  letter  of  some 
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utterances  of  the  court  in  cases  heretofore  under  con- 
sideration color  is  given  to  such  a  contention  for  it  is 
often  said  that  a  corporation  is  bound  by  its  charter 
and  cannot  exceed  the  terms  thereof.  Without  excep- 
tion, however,  in  those  cases  a  charter  was  confessedly 
the  only  source  of  corporate  power  then  under  judi- 
cial consideration.  In  our  judgment  it  is  not  neces- 
sary that  all  the  authority  of  any  municipality  shall 
Be  found  in  some  one  enactment  of  the  legislative  de- 
partment of  the  state.  That  branch  of  the  govern- 
ment is  not  restricted  within  such  narrow  terms  as  to 
require  it  to  express  all  its  will  upon  any  subject  in  a 
single  statute. 

3.  Neither  is  the  question  before  us  within  the  scope 
or  prohibition  of  the  later  constitutional  provisions  for- 
bidding the  legislative  assembly  to  enact,  amend  or 
repeal  any  charter  or  act  of  incorporation  for  any 
municipality,  city  or  town.  This  constitutional  meas- 
ure was  not  adopted  until  June  4, 1906,  while  the  privi- 
leges conferred  by  the  actual  charter  of  Grants  Pass 
and  by  the  act  of  1893  were  all  promulgated  long  be- 
fore. At  that  time  at  least  it  was  not  necessary  that 
such  a  subject  be  treated  as  if  the  state  should  tender 
to  a  municipality  a  certain  privilege  which  the  latter 
could  accept  or  reject  as  if  it  were  a  high  contracting 
party.  Then  municipalities  of  the  kind  were  under 
the  sole  control  of  the  legislative  department.  The 
latter  could  award  or  withhold  privileges,  and  without 
further  ado  the  town  could  operate  under  the  fran- 
chises thus  conferred. 

4.  The  resulting  legislative  situation  is  substantially 
like  that  portrayed  in  and  governed  by  the  case  of  the 
City  of  Salem  v.  Anson,  40  Or.  339  (67  Pac.  190,  91 
Am.  St.  Rep.  485,  56  L.  R.  A.  169).  In  that  instance 
Anson  had  procured  a  franchise  from  the  city  allow- 
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ing  him  the  use  of  the  streets  and  alleys  for  the  pur- 
pose of  establishing  an  electric  light  plant.  The  town 
exacted  from  him  a  bond  almost  precisely  like  the  one 
in  question  in  its  general  provisions.  This  court  sus- 
tained the  city  in  recovering  the  full  amount  of  the 
undertaking,  without  being  compelled  to  show  that  it 
had  suffered  any  special  or  actual  damages  whatever. 
That  case  rules  the  present  one.  On  its  authority  we 
aflSrm  the  judgment  of  the  Circuit  Court. 

Affibmed. 

Mb.  Chief  Justice  MgBbidb^  Mb.  Jxjstiob  Benson 
and  Mb.  Justice  Habbis  concur. 


Argned  Febraary  14,  affirmed  Marcli  5,  1918. 

Ik  Re  GRANTS  PASS.  IRR.  DIST. 

(000  Pac.  000.) 

Waters  and  Waterconratia— Irrigation  l>istricta-~Orgaiiization— Bond 
Isaiie— Ai^inroval  of  Court — Statutes. 

1,  Under  Title  XLI,  Chapter  VII,  L.  O.  L.^  as  amended  by  legis- 
lative acts,  providing  for  the  organization  of  irrigation  districts,  the 
issuing  and  sale  of  bonds  of  said  district,  and  by  authority  of  Chapter 
357,  page  773,  Section  41,  Laws  1917,  allowing  special  proceedings  in 
the  Circuit  Court  of  the  county  in  which  the  office  of  such  district  is 
located,  for  the  purpose  of  having  a  judicial  examination  and  judg- 
ment of  the  court  as  to  the  regularity  and  legality  of  the  proceedings 
of  the  board  of  directors  of  said  district  providing  for  and  author- 
izing the  issue  and  sale  of  bonds  of  said  district,  record  examined  and 
field,  that  the  organization  and  existence  of  said  irrigation  district 
and  the  validity  of  the  bonds  it  proposes  to  issue  are  regular  in  aU 
respects  and  is  therefore  approved. 

From  Josephine:  Fbank  M.  Calkins,  Judge. 

Proceedings  instituted  by  the  directors  of  the  Grants 
Pass  Irrigation  District  to  obtain  from  the  court  an 
order  declaring  valid  and  legal  all  the  steps  leading 
up  to  the  organization  of  the  district  and  the  election 
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held  as  to  the  issuance  and  sale  of  bonds  of  the  dis- 
trict. One  of  the  land  owners  affected  by  the  or- 
ganization of  the  district  filed  a  general  demurrer, 
which,  being  overruled,  declined  to  further  plead ;  the 
court  entered  a  decree  approving  both  the  organization 
of  the  district  and  the  bond  issue,  from  which  decree 
the  demurrant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Edward  8.  Van  Dyke. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  D.  Norton. 

Department  1.    Opinion  Pee  Curiam. 

1.  Acting  under  the  provisions  of  Chapter  VII  of 
Title  XLI,  L.  0.  L.,  and  acts  of  the  legislative  assembly- 
amendatory  thereof  the  requisite  number  of  free- 
holders petitioned  the  County  Court  of  Josephine 
County  to  call  an  election  to  determine  whether  there 
should  be  established  an  irrigation  district  covering 
land  mostly  in  that  county  but  to  a  much  less  extent 
in  the  adjoining  county  of  Jackson.  Such  proceedings 
were  taken  that  an  election  was  held  in  consequence 
of  which  the  County  Court  on  January  29,  1917,  en- 
tered of  record  its  order  of  that  date  declaring  the 
result  of  the  election  to  be  in  favor  of  the  establish- 
ment of  the  district  under  the  name,  Grants  Pass 
Irrigation  District,  and  choosing  certain  named  in- 
dividuals directors  and  treasurer  respectively.  The 
order  also  proclaimed  that  the  district  is  duly  formed 
and  in  operation. 

On  September  4,  1917,  in  pursuance  of  a  resolution 
unanimously  adopted  by  it  on  that  date  all  the  directors 
being  present  the  board  of  directors  ordered  an  elec- 
tion to  be  held  on  October  4, 1917,  in  the  district  to  de- 
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termine  whether  its  bonds  should  be  issued  and  sold  in 
the  sum  of  $290,000  par  value,  or  so  much  thereof  as 
may  be  necessary  to  install  suitable  irrigation  works. 
The  election  was  held  on  the  day  designated.  The 
board  canvassed  the  returns  and  declared  the  result 
to  be  in  favor  of  the  issuance  and  sale  of  bonds  as  the 
question  was  submitted  to  the  electors. 

On  October  17, 1917,  the  directors  instituted  this  pro- 
ceeding to  procure  for  the  organization  of  the  district 
and  the  issue  of  bonds  the  approval  of  the  court. 
Such  a  step  is  authorized  by  Chapter  357,  Section  41, 
of  the  Laws  of  1917.  That  enactment  in  common  with 
all  preceding  statutes  on  that  subject,  lays  down  this 
rule  of  construction  for  the  guidance  of  the  judiciary : 

*  *  The  court  hearing  any  of  the  contests  provided  for 
by  this  act,  or  any  inquiry  into  the  legality  or  correct- 
ness of  any  of  the  proceedings  herein  provided  for, 
must  disregard  any  error,  irregularity,  informality  or 
omission  which  does  not  injuriously  affect  the  substan- 
tial rights  of  the  parties  to  said  proceeding.  *  * 

A  general  demurrer  to  the  petition  of  October  17, 
1917,  was  interposed  by  one  of  the  landholders  af- 
fected by  the  organization  of  the  district  and  the 
transactions  in  pursuance  thereof,  to  which  allusion 
has  been  made,  but  it  was  overruled  and,  as  he  de- 
clined to  plead  further,  the  Circuit  Court  entered  its 
decree  approving  the  organization  of  the  district  and 
the  bond  issue.     The  demurrant  appealed. 

The  briefs  filed  indicate  that  the  proceeding  is 
amicable  and  designed  mainly  to  secure  the  judicial 
vise  as  imparting  greater  sanction  to  the  bonds  with 
the  possible  result  of  making  them  more  salable.  Not- 
withstanding this,  we  have  given  careful  scrutiny  to 
the  history  of  the  organization  of  the  district  and  its 
action  culminating  in  the  authorization  of  the  bond 
issue  as  portrayed  in  the  very  full  record  before  us 
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and  find  it  to  be  singularly  free  from  error  especially 
when  measured  by  the  statutory  canon  above  quoted. 
The  decree  of  the  Circuit  Court  will  therefore  be 
affirmed  by  one  here  entered  also  declaring  regular  in 
all  respects  the  organization  and  existence  of  the  dis- 
trict and  the  validity  of  the  bonds  it  proposes  to  issue. 

Atfibmbd. 


Argued  January  25.  reveried  Febraarj  13,  reliearing  denied  Hareli 

12,  1918. 

DITCHBURN  v.  CAPLES.* 

(170  Pac.  728.) 

Appeal  and  Error— Beview — ^Findings. 

1.  FindinffB  of  fact  by  the  trial  court  in  a  case  tried  without  a 
jury  are  concluBiye  in  bo  far  as  they  are  supported  by  evidence. 

[As  to  weight  in  appellate  court  of  finding  of  judge  as  to 
amount  of  damages,  as  compared  with  yerdict  of  jury,  see  note 
in  Ann.  Gas.  19130,  178.] 

BUlB  and  Notea--Con8lderation— Defemflee. 

2.  In  an  action  on  notes  given  for  the  purchase  price  of  personal 
property,  it  is  no  defense  to  show  that  plaintiff  did  not  own  some  of 
the  property  which  he  represented  was  included  in  the  purchase,  un- 
less the  value  of  such  property  be  shown,  the  fact  that  the  assets 
secured  by  the  purchasers  were  less  than  the  amount  which  they  paid 
entitling  them  to  no  relief,  as  they  might  have  made  an  improviaent 
bargain. 

From  Multnomah:  Calvin  U.  Gantenbein,  Judge. 

Action  by  John  Ditchbum  against  E.  E.  Caples  and 
A.  B.  Caples  to  recover  an  alleged  balance  due  on  a 
promissory  note.  Trial  to  the  court  and  from  a  judg- 
ment rendered  in  favor  of  defendants,  plaintiff  ap- 
pealed.   Reversed  and  remanded  for  a  new  trial. 


*0n  failure  of  consideration  as  a  defense  to  action  on  a  purchase 
price  note,  see  note  in  39  I*.  B.  A.  (N.  8.)  938.  Bepoetxb. 
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•Department    2.    Statement    hj   Mb.    Justice    Mc- 
Camant. 

This  is  an  action  brought  to  recover  a  balance  of 
$150  still  unpaid  on  a  note  for  $400  given  by  defend- 
ants to  plaintiff.  Defendants  admit  the  execution  of 
the  note,  but  allege  fraud  and  failure  of  consideration. 

The  answer  avers  that  the  note  was  executed  as  a 
part  of  the  purchase  price  of  a  woodyard  sold  by  plain- 
tiff to  defendants;  that  plaintiff  represented  that  the 
purchase  covered  some  wagons  and  other  personal 
property  which  in  fact  plaintiff  did  not  own ;  that  the 
representations  so  made  were  willfully  false  and  that 
defendants  relied  upon  them  in  making  their  purchase. 
The  price  agreed  upon  was  $1,000  and  the  defendants 
paid  $850  of  this  amount  before  this  action  was 
brought;  $250  of  this  money  was  paid  by  defendants 
on  the  note  sued  on. 

The  reply  denies  the  affirmative  allegations  of  the 
answer. 

The  case  was  tried  by  the  court  without  a  jury.  The 
findings  and  judgment  were  for  defendants  and  plain- 
tiff appeals. 

Bevebsed  and  Eeiianded  fob  New  Tbial. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  Ditchhurn  and  Messrs.  Mack  <&  Fryer,  with 
an  oral  argument  by  Mr.  Ditchhurn,  in  pro.  per. 

For  respondents  there  was  a  brief  over  the  name 
of  Messrs.  Jenkins  <&  Crawford,  with  an  oral  argu- 
ment by  Mr.  B.  B.  Crawford. 

Mb.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

1.  The  evidence  in  this  case  is  conflicting.  We  are 
bound  by  the  findings  of  the  Circuit  Court  in  so  far  as 
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they  are  supported  by  any  evidence.  The  court  found 
that  plaintiff  sold  to  the  defendants  ten  or  twelve 
wagons,  an  electric  motor,  a  wood-saw,  a  conveyor  and 
other  personal  property  which  he  did  not  own;  that 
plaintiff  *s  representations  that  he  owned  these  articles 
were  false  and  that  defendants  purchased  in  reliance 
on  them;  also  that  the  personal  property  so  sold  to 
defendants  was  taken  from  them  by  the  true  owner. 
In  all  of  these  respects  the  findings  are  supported  by 
evidence. 

2.  These  findings,  however,  are  insufficient  to  support 
a  judgment  for  defendants.  If  defendants  are  to  re- 
coup against  plaintiff  their  damages  arising  from 
plaintiff's  failure  of  title  to  the  wagons  and  other 
articles,  it  is  necessary  for  them  to  prove  the  value  of 
this  personal  property  which  they  lost:  Hornsby  v. 
Butts,  85  Ga.  694  (11  S.  E.  846) ;  Otis  v.  Holmes,  109 
Ga.  775,  777  (35  S.  E.  119) ;  Clegg-Ray  Co.  v.  Indiana 
Scale  and  Truck  Co.,  125  Ga.  558  (54  S.  E.  538) ; 
Krauss  v.  Flournoy,  7  Ga.  App.  322  (66  S.  E.  805) ; 
Willis  V.  Bullitt,  22  Tex.  330;  Baldwin  v.  Banks,  20 
111.  48,  51  (71  Am.  Dec.  249) ;  Honey  man  v.  Jarvis,  64 
HI.  366,  368;  F arris  v.  Alfred,  171  111.  App.  172.  No 
such  testimony  is  found  in  the  record  and  there  is  no 
evidence,  therefore,  to  support  the  court 's  finding  that 
''there  was  no  consideration  for  said  promissory 
note. ' ' 

It  satisfactorily  appears  that  the  assets  which  de- 
fendants secured  were  worth  less  than  the  amount 
which  they  paid  plaintiff,  but  this  evidence  does  not 
entitle  them  to  relief.  They  may  have  made  an  im- 
provident bargain. 

The  judgment  is  reversed  and  a  new  trial  is  ordered. 
Revebsed  and  Remanded.     Reheaking  Denied. 

Mb.  Justice  Moobe,  Mb.  Justice  Bean  and  Mb.  Jus- 
tice Benson  concur. 
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Affirmed  October  16,  1917,  reliearing  denied  Mareh  12, 1918. 

STATE  V.  AUSPLUND.* 

(171  Pac.  395.) 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 
On  petition  for  rehearing.    Denied. 

Messrs.  Logcm  <&  Smith  and  Mr.  John  J.  Fitzgerald, 
for  the  petition. 

Mr.  C.  G.  Hindman,  Deputy  District  Attorney,  for 
the  State. 

Department  1.  Mr.  Justice  Bbnsok  delivered  the 
opinion  of  the  court. 

Counsel  for  defendant  has  presented  an  exceedingly 
vigorous  argument  for  a  rehearing  based  upon  the  con- 
tention that  affidavits  of  jurors  offered  for  the  purpose 
of  impeaching  their  verdict  ought  to  be  considered  by 
the  court  upon  a  motion  for  a  new  trial.  However, 
nothing  is  said  therein  that  has  not  had  very  serious 
consideration  of  this  court  upon  several  occasions  and 
yet  we  have  not  been  able  to  arrive  at  a  conclusion 
which  would  reverse  the  doctrine  announced  in  Cline  v. 
Broy,  1  Or.  89,  and  consistently  followed  ever  since. 
Nothing  can  be  added  at  this  time  to  the  original 
opinion  herein,  to  which  we  adhere.  The  petition  is 
denied.  Affirmed.    Eehbaring  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Burnett 
and  Mr.  Justice  Harris  concur. 


Tor  former  opinion,  see  86  Or.  121  (167  Pac.  1019). 
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Argaed  February  26,  appeal  dismissed  March  12,  1918. 

THOMAS  V.  THEUSTON. 

(171  Pac.  404.) 

Appeal  and  Error-^araiiteea  in  Deed— Tresomption. 

1.  Where  sheriff's  return  upon  order  to  bring  in  new  parties 
showed  that  E.  had  succeeded  to  rights  of  M.,  it  will  be  presumed  that 
E.'s  wife,  who  joined  him  in  demurring  to  complaint,  and  who  is 
named  as  a  proper  party  in  assignments  of  error,  is  one  of  grantees 
in  deed  executed  by  M. 

Waters  and  Waterconrsefl^-Use  of  Water  for  Irrigation— Bights — 
Determination. 

2.  In  suit  to  establish  relative  rights  to  use  of  water  for  irriga- 
tion, whether  a  party's  interest  wholly  coincides  with  that  of  plain- 
tiffs or  defendants  is  not  very  important,  since  a  decree  applicable  to 
rights  of  each  should  be  rendered  where  justified  by  pleadings  and 
evidence. 

Appeal  and  Error— Notice  of  Appeal— Adverse  Parties. 

3.  As  those  brought  in  by  due  service  of  court's  order  and  whose 
demurrers  to  complaint  were  sustained  were  adverse  parties  as  to  de- 
fendant, whose  motion  to  amend  his  answer  so  as  to  make  demurrants 
defendants  in  the  suit  was  denied,  the  Supreme  Court  acquired  no 
jurisdiction  of  defendant's  appeal  from  decree  after  trial  where  no 
notice  of  appeal  was  served  on  demurrants  in  view  of  Section  41, 
li.  O.  li.,  providing  that  when  a  complete  determination  of  a  contro- 
versy cannot  be  had  without  the  presence  of  other  parties,  the  court 
shall  cause  them  to  be  brought  in,  and  Section  558,  providing  that  the 
appellate  court  may  review  any  intermediate  order  involving  the 
merits  or  necessarily  affecting  the  judgment  or  decree  appealed  from* 

From  Lake :  Egbert  G.  Morbow,  Judge. 

Suit  by  L.  G.  Thomas,  Lewis  E.  McCuUey  and  Elmer 
M.  McCulley  against  E.  C.  Thrustdn  relative  to  the 
use  of  waters  of  Cogswell  Creek.  From  the  decree 
rendered  the  defendant  attempts  to  appeal,  but  no  no- 
tice of  appeal  was  served  on  the  new  parties  brought 
in  on  motion.  The  facts  are  set  forth  in  the  opinion 
of  the  court.  Appeal  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Alfred  E,  Reames,  in  Supreme  Court  only,  and 
Mr.  L.  F.  Conn,  with  an  oral  argument  by  Mr.  Reames. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  Lair  Thompson. 

Department  1.    Opinion  Per  Cubiam. 

This  suit  was  begun  July  22,  1908,  to  restrain  the 
destruction  of  a  dam  built  in  Cogswell  Creek,  Lake 
County,  Oregon,  at  the  head  of  an  irrigating  ditch  which 
diverted  from  that  stream  water  and  conducted  it  to 
the  plaintiff 's  lands  where  it  was  used  for  raising  crops. 
An  amended  complaint  was  filed  October  22, 1908,  and 
an  answer  was  put  in  April  5, 1909,  when  the  defendant 
filed  his  affidavit,  showing  that  designated  persons  were 
asserting  rights  to  the  use  of  water  from  that  creek. 
The  defendant's  counsel  thereupon  moved  that  the  per- 
sons so  indicated  be  brought  in  and  made  parties,  as 
plaintiffs  or  defendants.  A  reply  was  filed  May  10, 
1909,  when  the  plaintiff  L.  Qt.  Thomas  submitted  a 
counter-affidavit  opposing  the  making  of  the  persons 
named  as  parties.  Two  days  thereafter  the  defendant 
filed  a  supplemental  and  amended  affidavit,  indicating 
the  interest  of  the  designated  persons  in  the  subject 
matter  of  the  suit.  An  order  was  made  by  the  court 
December  27,  1910,  requiring  that  there  should  be 
brought  in  and  made  parties,  as  plaintiffs  or  defend- 
ants, Anna  McGrath,  George  Barrington,  Wm.  Bar- 
rington,  Eliza  McCready  and  D.  E.  Henderson,  or  the 
grantee  or  successor  in  interest  of  either,  and  that  a 
copy  of  the  order,  certified  by  the  clerk,  should  be 
served  by  the  sheriff  upon  the  persons  so  named,  who 
were  commanded  to  appear  and  plead  on  or  before 
March  1,  1911.  The  return  of  that  officer  shows  that 
he  served  a  duly  certified  copy  of  the  order  upon 
H.  Vernon  and  Ed  Hartzog,  the  successors  in  interest 
of  Anna  McGrath ;  that  he  also  delivered  a  like  copy 
thereof  to  all  the  other  persons  named  therein,  except 
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Eliza  McCready  who,  after  diligent  search  and  inquiry, 
he  was  unable  to  find  in  the  State  of  Oregon,  and  that 
he  further  served  a  copy  of  the  order  on  all  the  original 
parties  to  this  suit,  except  the  plaintiff  Lewis  E.  Mc- 
CuUey,  whom  he  was  unable  to  find  in  the  state  but 
learned  he  was  absent  therefrom.  D.  E.  Henderson  on 
April  3, 1911,  filed  a  disclaimer  showing  he  had  never 
asserted  a  right  to  or  interest  in  the  use  of  any  of  the 
water  in  Cogswell  Creek.  On  the  10th  of  that  month 
Eliza  McCready,  formerly  Eliza  Barrington,  George 
Barrington  and  W.  J.  Moore,  as  guardian  of  the  estate 
of  Wm.  Barrington,  a  minor,  demurred  to  the  amended 
complaint,  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  suit  against  either  of  them. 
At  the  same  time  Hurley  Vernon,  Elma  E.  Hartzog  and 
Ed  Hartzog,  her  husband,  as  the  successors  in  interest 
of  Anna  McGrath,  also  demurred  to  that  pleading  for 
the  same  reason.  Pursuant  to  a  declaration  made  by 
the  court  that  all  subsequent  matters  relating  to  the 
suit  should  be  submitted  to  the  judge  of  another  Cir- 
cuit Court,  a  stipulation  was  entered  into  August  29, 
1911,  by  the  plaintiffs'  attorney  and  counsel  for  the 
parties  who  had  demurred  to  the  amended  complaint, 
that  these  demurrers  should  be  considered  upon  briefs 
by  the  judge  of  the  Circuit  Court  for  Jackson  County 
at  chambers,,  who  was  thereby  authorized  to  determine 
the  same  and  make  the  necessary  orders  thereat,  where- 
upon all  the  papers  including  written  arguments  were 
sent  to  that  judge  who,  after  due  examination,  made 
an  order  sustaining  the  demurrers.  The  defendant's 
counsel  on  January  10,  1913,  served  upon  all  the  in- 
terested parties  a  motion  for  leave  to  file  an  amended 
answer,  and  asked  that  his  pleading  be  altered  so  as 
to  make  the  parties  who  had  demurred  to  the  amended 
complaint  defendants  in  the  suit.    This  motion  by  agree- 
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ment  of  the  parties  was  transmitted  to  the  judge  of  the 
Circuit  Court  for  Jackson  County  who,  on  July  8, 1913, 
denied  the  application.  Thereafter  the  cause  was  tried 
resulting  in  a  decree  from  which  the  defendant  under- 
took to  appeal  by  serving  a  notice  thereof  upon  the 
original  plaintiffs  and  their  attorney  and  by  giving  the 
required  undertaking.  The  plaintiffs*  counsel  moved 
to  dismiss  the  appeal  because  the  notice  was  not  served 
upon  Eliza  McCready,  George  Barrington,  Wm.  Bar- 
rington,  W.  J.  Moore  as  guardian  of  the  latter,  Anna 
McGrath  or  Hurley  Vernon,  Elma  E.  Hartzog  and  Ed 
Hartzog,  as  successors  in  interest  of  Anna  McGrath,  or 
D.  E.  Henderson,  or  upon  either  thereof,  or  upon  his 
or  their  attorney.  This  motion  was  temporarily  denied 
by  this  court  with  leave,  however,  to  renew  the  applica- 
tion at  the  argument  of  the  cause  on  the  merits,  when 
it  was  again  insisted  by  plaintiffs*  counsel  that  by  rea- 
son of  the  failure  thus  to  serve  the  notice  of  appeal 
upon  the  persons  last  named,  no  jurisdiction  of  the 
cause  was  obtained. 

The  question  to  be  considered  is  whether  or  not  the 
interest  of  such  persons,  in  relation  to  the  decree  which 
has  been  brought  up  for  review  is  in  conflict  with  a 
modification  or  a  reversal  thereof:  The  Victorian,  24 
Or.  121  (32  Pac.  1040,  41  Am.  St.  Eep.  838).  See,  also. 
Van  Zandt  v.  Parson,  81  Or.  453  (159  Pac.  1153),  where 
other  like  discussions  upon  this  subject  are  collated. 
One  of  the  errors  assigned  in  the  abstract  of  the  de- 
fendant's counsel  reads  in  part: 

*  *  That  the  court  erred  in  denying  appellant  *s  motion 
•  •  for  permission  to  file  an  amended  answer,  set- 
ting up  appellant's  rights  as  against  the  new  parties, 
Elma  E.  Hartzog,  Ed  Hartzog,  Hurley  Vernon,  George 
Barrington,  William  Barrington  and  Eliza  McCready, 
for  the  reason  that  said  parties,  and  each  of  them,  were 
necessary  parties  to  the  adjudication,   and  without 
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whose  presence  the  rights  of  the  respective  parties,  to 
the  waters  of  said  stream,  could  not  be  adjudicated. '  * 

' '  The  court  may  determine  any  controversy  between 
parties  before  it,  when  it  can  be  done  without  prejudice 
to  the  rights  of  others,  or  by  saving  their  rights ;  but 
when  a  complete  determination  of  the  controversy  can- 
not be  had  without  the  presence  of  other  parties,  the 
court  will  cause  them  to  be  brought  in'*:  Section  41, 
L.  0.  L. 

1.  The  defendant's  affidavits  in  support  of  his  motion 
to  bring  in  other  parties  describes  the  real  property 
owned  by  Anna  McGrath,  and  states  that  at  the  com- 
mencement of  this  suit  and  for  four  years  prior  thereto, 
she  and  her  grantors  were  using  and  claiming  a  right 
to  appropriate  a  part  of  the  waters  of  Cogswell  Creek 
to  the  irrigation  of  her  land,  giving  the  point  of  diver- 
sion as  located  above  the  head  of  the  ditch  owned  by 
the  plaintiffs  and  the  defendant.  The  return  of  the 
sheriff  indorsed  upon  the  order  to  bring  in  new  par- 
ties, shows  that  H.  Vernon  and  Ed  Hartzog  had  suc- 
ceeded to  the  rights  of  Anna  McGrath.  As  Elma  E. 
Hartzog  joined  her  husband  Ed  Hartzog  in  demurring 
to  the  amended  complaint,  and  as  she  is  also  named  in 
the  assignment  of  errors  as  a  proper  party,  it  must  be 
assumed  she  is  one  of  the  grantees  named  in  a  deed 
executed  by  Anna  McGrath  or  that  she  succeeded  to 
her  interest  wholly  or  in  part  to  the  land. 

The  defendant's  affidavit  also  states  that  George  and 
William  Barrington,  who  are  minors,  and  Elizabeth 
McCready  own  specified  parcels  of  real  property,  and 
for  more  than  three  years  they  have  been  and  are  using 
under  a  claim  of  right,  a  part  of  the  waters  of  the  creek 
in  irrigating  their  lands,  by  an  extension  of  the  Anna 
McGrath  ditch. 

The  affidavit  further  shows  that  D.  E.  Henderson  is 
the  owner  of  particularly  described  land  and  at  the 
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commencement  of  this  suit  he  was  diverting,  from  a 
tributary  of  Cogswell  Creek,  water  and  using  it  under 
an  assertion  of  right  in  irrigating  his  premises  by 
means  of  a  ditch  dug  further  up  the  stream  than  the 
ditches  of  the  plaintiffs  and  of  the  defendant. 

In  Hough  v.  Porter,  51  Or.  318  (95  Pac.  732,  98  Pac. 
1083, 102  Pac.  728),  which  was  a  suit  to  determine  the 
right  to  the  use  of  flowing  water  for  irrigation  pur- 
poses, it  was  held  that  under  Section  41,  L.  0.  L.,  the 
court  properly  exercised  its  discretion  and  was  author- 
ized to  make  an  order  requiring  all  interested  parties 
to  submit  their  claims  for  adjudication. 

In  Williams  v.  Pacific  Surety  Go.,  66  Or.  151, 155  (127 
Pac.  145,  131  Pac.  1021,  132  Pac.  959,  133  Pac.  1186), 
it  was  ruled  that  while  at  common  law  only  one  judg- 
ment could  be  given  in  favor  of  all  plaintiffs  or  defend- 
ants, the  court,  under  Section  41,  L.  0.  L.,  might  give 
judgment  for  or  against  one  or  more  of  several  defend- 
ants, or  for  or  against  one  or  more  plaintiffs,  as  jus- 
tice might  require,  and  determine  the  ultimate  rights 
of  the  parties  between  themselves. 

2.  In  a  suit  to  establish  relative  rights  to  the  use  of 
water  for  irrigation,  while  there  may  be  a  community 
of  interest  between  the  plaintiffs  or  the  defendants, 
adverse  claims  may  possibly  arise  between  parties  of 
the  same  class  in  which  case  each  becomes  an  Ishmael, 
for  ''his  hand  will  be  against  every  man,  and  every 
man^s  hand  against  him.**  In  such  a  suit  whether  a 
party's  interests  wholly  coincides  with  that  of  the 
plaintiffs  or  the  defendants  is  not  so  very  important, 
since  a  decree  applicable  to  the  rights  of  each  to  the  use 
of  water  for  the  purpose  specified  should  be  made  when 
it  is  justified  by  the  averments  of  the  pleadings  and 
substantiated  by  the  evidence,  even  if  the  final  deter- 
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mination  be  prejudicial  to  one  or  more  parties  of  the 
same  class. 

It  will  be  borne  in  mind  that  one  of  the  plaintiffs 
filed  an  affidavit  against  the  making  of  an  order  to 
bring  in  new  parties.  In  view  of  this  hostility  it  is 
not  reasonable  to  suppose  that  in  the  absence  of  a  com- 
mand by  the  court  to  that  effect,  the  complaint  would 
have  been  amended  so  as  to  charge  the  parties,  who 
were  ordered  to  be  brought  in  with  any  infringement 
of  the  plaintiffs'  right  to  the  use  of  water  for  irriga- 
tion. No  alteration  having  been  made  in  this  respect 
in  the  plaintiffs'  primary  pleading,  the  demurrers  in- 
terposed thereto  by  the  new  parties  were  necessarily 
sustained.  This  action  did  not  leave  the  defendant 
remediless  and  his  counsel  taking  advantage  of  the 
situation  moved  for  leave  to  amend  the  answer  so  as 
to  charge  the  parties  who  had  been  brought  in  with 
the  use  of  water  to  his  prejudice  from  the  creek  for 
irrigation,  which  motion  was  denied.  If  the  notice  of 
appeal  had  been  served  upon  the  new  parties,  it  would 
have  been  necessary  in  reviewing  the  decree,  if  the 
alleged  error  had  been  assigned,  to  consider  the  action 
of  the  court  in  denying  the  motion,  and  if  it  were  found 
that  discretion  had  been  abused  in  this  particular,  a 
reversal  of  the  decree  would  have  been  inevitable,  and 
the  cause  could  have  been  remanded  to  correct  the 
error,  for  an  appeal  brings  up  all  intermediate  orders 
that  have  been  made  preceding  the  final  disposition  of 
the  cause:  Section  558,  L.  0.  L. 

3.  Pursuant  to  due  service  of  the  court's  order,  the 
parties  who  were  thus  brought  in,  except  D.  E.  Hender- 
son, demurred  to  the  amended,  complaint,  thereby  ap- 
pearing in  the  suit.  In  sustaining  the  demurrers,  the 
parties  who  interposed  them  remain  as  such  until  the 
decree  rendered  herein  passes  beyond  the  possibility 
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of  a  reversal  or  modification.  It  is  safe  to  predict  that 
the  parties  ordered  to  be  brought  in  opposed  a  judi- 
cial investigation  of  their  alleged  rights  to  the  use  of 
the  waters  of  Cogswell  Creek.  If  the  notice  of  appeal 
had  been  served  upon  them  and  the  action  of  the  court 
in  refusing  to  permit  the  defendant  to  amend  his  an- 
swer so  as  to  charge  them  with  interfering  with  his 
right  to  the  use  of  the  water  of  that  stream  had  been 
set  aside,  the  interests  of  the  new  parties  in  relation 
to  the  final  determination  would  necessarily  have  been 
in  conflict  with  a  modification  or  reversal  sought  by 
the  appeal,  and  hence  they  are  adverse  parties,  a  fail- 
ure to  serve  whom  with  the  notice  of  the  appeal,  did 
not  confer  upon  this  court  jurisdiction  of  the  cause,  and 
for  that  reason  the  appeal  is  dismissed. 

Appeal  Dismissed. 


Sabmitted  on  briefs  February  26,  affirmed  March  12^  1918. 

COOPER  V.  FOX 

(171  Pac.  408.) 

Municipal  Oorporatioiui — Oounty  Soad»— Jurlsdictioii  of  County  Oonrt 
— ExdiiBion  of  Interference  by  City — Statutes. 

1.  Under  Laws  of  1917,  page  588,  Section  2,  and  page  613,  Sections 
2,  5,  7,  10  and  24,  relating  to  county  roads,  control  thereof,  and  taxa- 
tion therefor,  a  County  Conrt  has  exclusive  jurisdiction  over  all  county 
roads  within  the  county,  necessarily  excluding  the  right  of  every 
municipal  corporation  through  whose  limits  such  highways  extend 
from  interfering  therewith,  and  neither  a  city  nor  its  officers  can 
superintend  the  outlay  of  any  money  raised  by  municipal  taxation  for 
maintenance  of  streets,  etc.,  in  improving  a  county  road  within  its 
borders. 

[As  to  right  of  public  officer  or  board  to  delegate  power  of 
approval,  see  note  in  Ann.  Cas.  1912B,  500.] 

Highways — Delegation  of  Power  to  Improve— Limitation  of  Exercise 
to  County  Officers — Statute. 

2.  The  delegation  of  power  to  the  County  Court,  by  Laws  of  1917, 
page  588,  Section  2,  to  improve  a  county  road,  limits  its  exercise  to 
the  specified  authority,  thereby  excluding  the  councilmen  of  a  city  or 
any  other  officer  or  person,  except  as  assistant  to  a  member  of  the 
County  Court  or  other  county  officer, 

•7  Or.-Hia 
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From  Clackamas :  Geobqe  E.  Baglby,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Moobb. 

This  suit  was  instituted  September  17, 1917,  by  Julia 
Cooper,  against  the  City  of  Oswego,  a  municipal  cor- 
poration, and  its  executive  officers  and  a  contractor, 
to  enjoin  a  threatened  outlay  of  money  raised  by  direct 
taxation,  in  improving  an  alleged  county  road  within 
the  corporate  limits  of  the  city.  From  a  decree  grant- 
ing the  relief  prayed  for  in  the  complaint,  the  defend- 
ants appeal.  Affibmbd. 

For  appellants  there  was  a  brief  submitted  by  Mr. 
Joseph  E.  Hedges. 

■ 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  William  M.  Stone. 

Mb.  Justice  Moobb  delivered  the  opinion  of  the  court 

The  evidence  received  at  the  trial  supports  the  find- 
ings of  fact  made  by  the  court  to  the  effect  that  by  an 
exercise  of  initiative  power,  the  City  of  Oswego  was 
incorporated  January  15,  1910;  that  about  40  years 
prior  thereto  a  county  road,  extending  from  Oregon 
City  northerly,  was  laid  out  and  established  across  land 
now  included  within  that  city,  which  part  of  the  high- 
way in  such  municipality,  though  there  designated  as 
Front  Street,  always  has  since  it  was  laid  out  been 
used  by  the  public  and  is  subject  to  the  jurisdiction  and 
control  of  the  County  Court  of  Clackamas  County ;  that 
the  plaintiff  is  a  taxpayer  of  the  City  of  Oswego  and  the 
defendants,  aside  from  the  municipality,  are  the  mayor 
and  councilmen  thereof  respectively,  and  a  contractor ; 
that  for  the  past  four  years  there  has  been  levied  on 
all  assessable  property  in  that  city,  pursuant  to  the  pro- 
visions of  its  charter,  an  annual  tax  of  ten  mills  on  the 
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dollar,  a  part  of  which  exaction  has  been  set  aside  for 
the  maintenance  and  repair  of  streets  and  sidewalks; 
that  there  is  now  on  hand  for  such  purpose  $4,915  of 
which  sum  about  $900  was  received  by  the  city  from 
the  County  Court  of  that  county,  as  the  share  due  the 
municipality  of  the  public  road  fund ;-  that  on  August 
10, 1917,  an  ordinance  was  enacted  and  approved,  pro- 
viding for  the  improvement  of  Front  Street  according 
to  plans  and  specifications  thereof,  and  the  payment  of 
a  part  of  the  costs  thus  to  be  incurred  from  the  fund 
SO:  raised  by  taxation ;  and  that  pursuant  to  such  legisla- 
tion the  defendant  contractor  proposed  to  do  the  re- 
quired work  for  $2,756.90,  and  such  executive  officers 
accepted  the  bid  and  threatened  to  enter  into  a  contract 
with  him  for  such  improvement.  As  a  conclusion  of 
law  the  court  also  found  that  no  part  of  the  sum  of 
money  so  raised  by  levy  of  the  municipal  tax,  could 
legally  be  used  in  improving  Front  Street,  which  high- 
way was  a  county  road  and  not  a  city  street. 

It  satisfactorily  appears  that  no  part  of  the  county 
road  within  the  City  of  Oswego,  and  there  known  as 
Front  Street,  was  ever  vacated,  or  jurisdiction  thereof 
abandoned  by  the  County  Court  of  Clackamas  County. 
If  the  expense  to  be  incurred  by  improving  that  part  of 
the  highway  within  the  city  had  been  attempted  to  be 
liquidated  by  a  fund  to  be  raised  by  a  special  assess- 
ment of  the  real  property  abutting  upon  the  county 
road,  for  the  benefit  supposed  to  be  conferred,  the  pro- 
ceedings would  have  been  wholly  futile:  Cole  v.  Sea- 
side, 80  Or.  73  (156  Pac.  569) ;  Christie  v.  Bandon,  82 
Or.  481  (162  Pac.  248). 

Excerpts  from  statutes  which  are  deemed  to  be  in- 
volved herein  will  be  set  forth. 

*'A11  county  roads  shall  be  under  the  supervision  of 
the  County  Court  wherein  said  road  is  located.  Each 
County  Court  within  this  state  shall  have  the  authority, 
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and  it  shall  be  its  duty  to  supervise,  control  and  direct 
the  •  •  maintenance  and  keeping  in  repair,  improve- 
ment and  vacation  of  all  county  roads  within  its  county, 
and  to  prescribe  the  methods  and  manner  of  working, 
improving  and  repairing  the  same.  *  *  The  powers 
herein  given  may  be  exercised  directly  by  the  court,  or 
through  some  one  of  its  members  designated  for  that 
purpose,  with  the  aid  of  necessary  assistants*':  Gen. 
Laws  Or.  1917,  Chap,  295,  §  2. 

''On  and  after  January  1,  1918,  the  oflSces  of  road 
supervisor  and  roadmaster,  as  fixed  and  defined  by  law 
prior  to  the  taking  effect  of  this  Act,  shall  be  and  are 
hereby  abolished :  Gen.  Laws  Or.  1917,  Chap.  299,  §  2. 

''The  County  Court  shall  employ  such  deputy  road- 
masters,  patrolmen  and  assistants  as  may  in  its  judg- 
ment be  necessary  to  enable  the  roadmaster  to  perform 
his  duties  expeditiously  and  economically*':  Id.,  §5. 

"It  shall  be  the  duty  of  the  county  roadmaster  and 
his  deputies  and  assistants  *  •  to  superintend  all  work 
done  upon  the  roads  and  bridges  within  the  county, 
whether  done  under  contract  or  otherwise.  •  •  To  dis- 
charge and  perform  all  duties  that  are  imposed  upon 
road  supervisors  by  any  law  of  this  state":  Id.,  §  7. 

"Each  County  Court  at  the  September  term  thereof, 
shall  so  arrange  the  road  districts  of  the  county  as  to 
conform  to  the  provisions  of  this  section  •  •  ;  pro- 
vided, that  all  road  districts  formed  under  the  provi- 
sions of  this  Act  shall  be  formed  from  contiguous  terri- 
tory; provided,  further,  that  every  incorporated  city 
and  town  shall  constitute  a  separate  road  district.  *  *  : 
Id.,  §  10. 

"The  County  Court  may  levy  a  tax  not  to  exceed  ten 
mills  on  the  dollar  on  all  taxable  property  of  such 
county,  at  the  time  of  making  the  annual  tax  levy,  which 
shall  be  set  apart  in  the  county  treasury  as  a  general 
road  fund.  •  *  Said  tax  shall  be  paid  in  money,  and 
levied  and  collected  in  the  same  manner  as  other  county 
taxes  are  levied  and  collected,  and  when  so  collected 
shall  be  used  for  road  purposes  only,  as  provided  in  this 
Act,  and  seventy  per  cent  thereof  shall  be  apportioned 
to  the  several  road  districts,  including  districts  com- 
posed of  incorporated  cities  and  towns ' ' :  Id.,  §  24, 
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As  these  statutes  contained  no  emergency  clauses 
they  went  into  effect  90  days  after  February  ;19,  1917, 
when  the  legislature  adjourned,  or  May  20,  1917: 
Article  IV,  Section  28,  of  the  Constitution. 

.1.  From  these  selections  it  will  be  seen  that  the 
County  Court  has  exclusive  jurisdiction  over  all  county 
roads  within  the  county,  thereby  necessarily  excluding 
the  right  of  every  municipal  corporation,  through 
whose  limits  such  highways  may  extend,  from  interfer- 
ing therewith.  The  City  of  Oswego  cannot,  as  an  inde- 
pendent agency  of  the  state,  nor  can  any  of  its  officers, 
superintend  the  outlay  of  any  money  raised  by  taxation 
in  improving  a  county  road  within  its  borders. 

2.  The  prayer  of  the  complaint  herein  does  not  ask 
that  the  defendants  be  enjoined  from  expending  any 
part  of  the  $900  received  from  Clackamas  County  in  re- 
pairing the  highway  known  as  Front  Street  in  the  City 
of  Oswego,  and  the  decree  rendered  conforms  to  such 
request.  The  right  of  any  officer  of  the  municipality, 
unless  specially  appointed  by  the  County  Court  to 
assist  it  or  one  of  its  members  or  other  officer  of  the 
court,  to  superintend  the  outlay  of  any  part  of  the 
money  so  received  from  the  county,  may  well  be  doubted. 
It  will  be  remembered  that  the  authority  to  improve  a 
county  road  is  vested  in  the  County  Court,  which  power 
may  be  exercised  by  that  tribunal,  or  by  one  of  its  mem- 
bers designated  for  that  purpose  with  the  aid  of  neces- 
sary assistance :  Gen.  Laws  Or.  1917,  Chap.  295,  §  2. 
This  delegation  of  power  necessarily  limits  its  exercise 
to  the  authority  specified,  thereby  excluding  the  council- 
men  of  a  city  or  any  other  officer  or  person,  except 
as  an  assistant  to  a  member  of  the  County  Court  or 
other  county  officer.  That  part  of  the  decree,  how- 
ever, will  not  be  disturbed,  for  it  is  quite  probable  that 
since  the  outlay  of  the  money,  which  was  received  from 
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the  county,  was  not  enjoined,  the  $900  may  have  been 
expended  by  or  under  the  direction  of  a  city  officer. 

It  is  not  necessary  to  inquire  whether  or  not  a  muni- 
cipal  corporation  can  legally  appropriate  money  which 
has  been  raised  by  direct  taxation  to  aid  in  repairing 
a  county  road  within  its  corporate  limits,  when  the 
County  Court  or  some  member  thereof,  or  other  county 
officer,  superintends  the  improvement,  for  that  question 
is  not  before  us. 

As  the  highway  undertaken  to  be  improved  herein 
is  a  county  road  which  has  never  been  vacated  by  the 
County  Court,  upon  condition  that  the  street  was  to 
be  kept  open  and  in  repair  for  pubUc  use  by  the  muni- 
cipality, the  decree  should  be  affirmed  and  it  is  so  or- 
dered. Affibmed. 


Submitted  on  briefs  Marcb  4,  affirmed  Marcb  12^  1918. 

SPENCER  V.  SMALL. 

(171  Pac.  409.) 

Jostlcee  of  the  Peac^— Proof  of  Service — Sufficiency. 

1.  Where  the  sheriff's  return  on  summons  did  not  state  that  copy 
of  complaint  served  with  summons  was  certified  to  be  correct  by 
plaintiff,  his  agent  or  attorney  or  the  justice,  the  service  was  insuffi- 
cient to  warrant  a  judgment  by  default,  in  view  of  Section  2420, 
L.  O.  L.,  providing  that  the  summons  shall  be  served  by  delivering 
a  copy  thereof,  together  with  a  copy  of  the  complaint  certified  to  be 
correct  by  plaintiff,  his  agent  or  attorney  or  the  justice. 

[As  to  conclusiveness  of  sheriff's  return  of  service  of  summons 
and  remedy  of  persons  injured  therebyi  see  note  in  124  Am.  St. 
B«p.  756.] 

From  Tillamook:  Geobge  E.  Bagley,  Judge. 

In  Banc.    Statement  by  Me.  Justice  McCamant. 

This  is  an  action  brought  for  the  conversion  of  an 
automobile.  The  defendants  justify  under  an  execu- 
tion sale  on  a  judgment  which  they  allege  was  recov- 
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ered  by  the  defendants  Small  and  Urie  against  the 
plaintiff  Spencer  in  a  Justice's  Court  in  Tillamook 
County.  Plaintiffs  deny  that  any  such  judgment  was 
rendered.  The  defendant  Burke  was  a  deputy  sheriff 
who  is  alleged  to  have  conducted  the  execution  sale. 
It  appears  that  an  action  was  brought  against  the 
plaintiff  Spencer  as  alleged  and  a  default  judgment 
was  rendered  against  him.  The  real  dispute  has  to  do 
with  the  service  of  the  summons,  plaintiffs  contending 
that  the  record  fails  to  show  any  service  suflScient  to 
support  the  judgment  as  against  a  collateral  attack. 

Plaintiffs  had  judgment  in  the  instant  case  and  de- 
fendants appeal.  Ajtiibmed. 

For  appellants  there  was  a  brief  submitted  over  the 
name  of  Mr.  E.  J.  Glaussen. 

For  respondents  there  was  a  brief  prepared  and  sub- 
mitted by  Mr.  George  P.  Winslow. 

Me.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

1.  The  only  error  assigned  is  the  exclusion  by  the 
court  of  the  summons  and  the  return  thereon  in  the 
case  of  Small  and  Urie  against  Spencer.  The  return 
was  as  follows : 

''State  of  Oregon, 
County  of  Tillamook, — ss. 

' '  I  hereby  certify  that  I  served  the  within  Summons 
within  said  State  and  County  on  the  23d  day  of  Decem- 
ber, 1915,  on  the  within  named  defendant  H.  B.  Spen- 
cer, by  delivering  a  copy  thereof  prepared  and  certified 
to  by  me  as  deputy  Sheriff,  together  with  a  copy  of 

the  complaint  prepared  and  certified  to  by  to 

personally  and  in  person. 

''H.  Cbenshaw, 
^'By  J.  L.  BuBKE,  Deputy.^' 
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Section  2420,  L.  0.  L.,  is  as  follows : 

* '  The  summons  shall  be  served  by  delivering  a  copy 
thereof,  together  with  a  copy  of  the  complaint,  certi- 
fied to  be  correct  by  the  plaintiflF,  his  agent  or  attorney 
or  the  justice,  to  the  defendant  in  the  manner  provided 
for  in  the  Code  of  Civil  Procedure  for  the  service  of 
summons  in  actions  in  courts  of  record.  The  summons 
shall  be  returned  to  the  justice  by  whom  it  was  issued 
by  the  officer  serving  it,  with  the  proof  of  such  service, 
or  that  the  defendant  cannot  be  found. ' ' 

In  holding  this  return  insufficient  to  support  a  judg- 
ment, the  Circuit  Court  followed  Belfils  v.  Flint,  15  Or. 
158,  161  (14  Pac.  295).  In  this  case  Mr.  Chief  Justice 
LoBD  said: 

"The  return  on  the  summons  does  not  show  that  a 
copy  of  the  complaint  certified  by  the  justice  of  the 
peace  before  whom  the  cause  was  pending,  or  certified 
to  by  the  plaintiff,  his  agent  or  attorney,  was  served 
on  the  defendant.  This  is  a  statutory  requirement 
which  must  be  observed  before  jurisdiction  can  be  as- 
sumed or  conferred.  Whether  it  has  been  complied 
with  or  not,  we  must  look  to  the  return  of  the  officer 
upon  whom  is  imposed  this  duty.  As  the  return  of 
that  officer  does  not  show  that  a  copy  of  the  complaint, 
certified  as  required,  was  served,  the  service  is  insuffi- 
cient to  warrant  a  judgment  by  default  against  the 
defendant. ' ' 

The  statute  in  force  at  the  time  the  above  case  was 
decided  provided  that  in  actions  in  courts  of  record 
service  should  be  made  as  follows : 

*  *  The  summons  shall  be  served  by  delivering  a  copy 
thereof,  together  with  a  copy  of  the  complaint  pre- 
pared and  certified  by  the  plaintiff,  his  agent  or  attor- 
ney, or  by  the  county  clerk ''i.Deady  and  Lane  Code, 
p.  115,  §  54. 

The  above  provision  was  made  applicable  to  actions 
in  Justice  ^s  Courts  by  Section  7  of  the  statute  govern- 
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ing  procedure  in  these  courts,  found  on  page  463  of 
the  Code.  It  will  be  noted  that  the  statute  under  which 
Belfils  V.  Flint  was  decided  is  substantially  identical 
with  Section  2420,  L.  0.  L. 

Belfils  V.  Flint  has  never  been  overruled.  It  is  cited 
with  approval  in  Lane  v.  BcM^  83  Or.  404,  415  (160  Pac. 
144,  163  Pac.  975).  In  the  case  at  bar  the  return  fails 
to  show  the  service  on  Spencer  of  a  copy  of  the  com- 
plaint certified  to  be  correct  by  the  plaintiff,  his  agent 
or  attorney  or  by  the  justice  of  the  peace.  This  case 
is  therefore  not  to  be  distinguished  from  Belfils  v. 
Flint. 

Defendants  cite  Moore  Realty  Go.  v.  Garr,  61  Or.  34, 
39  (120  Pac.  742),  and  Stadelman  v.  Miner,  83  Or.  348 
(155  Pac.  708;  163  Pac.  585,  983).  These  cases  are 
instructive  as  to  the  principles  which  should  be  ap- 
plied when  a  judicial  record  is  collaterally  attacked, 
but  neither  of  them  involved  the  sufiiciency  of  a 
sheriff's  return  on  a  summons.  These  authorities  do 
not  modify  the  rule  announced  in  Belfils  v.  Flint. 

It  follows  that  the  judgment  should  be  aflBrmed,  and 
it  is  so  ordered  Affirmed. 


Argned  February  20,  affirmed  March  12,  1918. 

BELCHEE  V.  LA  GRANDE  NAT.  BANK. 

(171  Pac.  410.) 

Deeds — ^DftliTery— Biglit  to  Question. 

1.  A  judgment  creditor  of  one  of  two  grantors  could  only  question 
the  delivery  of  the  conveyance  so  far  as  it  involved  the  interest  of 
his  debtor. 

Deeds — Sufficiency  of  Delivery— Delivery  to  Agent  of  Grantee. 

2.  Wliere  a  deed  by  8.  and  B.  was  delivered  to  6.,  as  the  agent  of 
the  grantee,  there  was  a  sufficient  delivery  so  far  as  the  interest  of 
S.  was  concerned. 
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Judgment— Priority  of  Lieii— TJnrecorded  Convoyance. 

3.  Under  Section  207,  L.  O.  L.,  proriding  that  a  conveyance  of 
real  property  shall  be  void  as  against  the  lien  of  a  judgment,  unless 
recorded  at  the  time  of  docketing  the  judgmeiit,  or  umess  recorded 
within  the  time  after  its  execution  provided  by  law,  a  judgment  lien, 
in  order  to  have  precedence  over  a  prior  unrecorded  deed,  must  have 
been  taken  or  acquired  in  good  faith^  without  notice  or  knowledge  of 
the  unrecorded  conveyance. 

Judgment^— Priority  of  Lien— Xmreeorded  Oonveyance. 

4.  Where  owners  of  land,  who  had  contracted  to  sell  it,  conveyed 
the  land  and  assigned  the  contracts  to  the  grantee^  but  the  deed  was 
not  recorded,  the  possession  of  the  land  by  the  executory  purchasers 
was  such  possession  by  strangers  to  the  legal  title  as  charged  a  judg- 
ment creditor  with  notice  of  the  grantee's  rights,  though  ^e  prem- 
ises were  in  possession  of  the  same  persons  before  and  after  the 
conveyance. 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 

Department  2.    Statement  by  Me.  Justice  Benson. 

This  is  a  suit  to  remove  a  cloud  from  the  title  to  real 
estate.  The  history  of  the  transactions  involved  is 
about  as  follows :  W.  F.  Stine  and  F.  S.  Belcher  were 
the  joint  owners  of  two  pieces  of  residence  property 
in  the  City  of  Portland.  On  March  30,  1909,  they  ex- 
ecuted a  contract  of  sale  of  one  tract  to  John  F.  Beau- 
mont and  wife,  providing  for  monthly  payments  upon 
the  purchase  price,  and  a  covenant  to  convey  upon  pay- 
ment of  a  stipulated  sum,  and  the  purchasers  entered 
into  immediate  occupation  of  the  premises.  On  July 
16, 1909,  they  entered  into  a  similar  contract  for  the  sale 
of  the  other  lot  of  land  to  Genevieve  Chapman  Sweet, 
who  entered  into  immediate  occupation  of  the  premises. 
On  November  1,  1909,  they  executed  a  deed  conveying 
both  tracts,  subject  to  the  above  contracts  and  certain 
mortgages,  to  plaintiflF,  who  is  the  mother  of  F.  S. 
Belcher  and  the  aunt  of  Mrs.  Stine.  On  the  same  day 
that  the  deed  to  plaintiff  was  executed  the  two  con- 
tracts of  sale  above  mentioned  were  also  assigned  to 
her  by  written  indorsement  thereon,  which  indorsement 
was  made  upon  the  duplicates  held  by  the  purchasers. 
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The  conveyance  to  plaintiff  was  signed  and  acknowl- 
edged by  Stine  and  F.  S.  Belcher  and  their  wives,  and  at 
that  time  handed  to  F.  S.  Belcher  as  the  agent  of  the 
plaintiff,  but  due  to  an  oversight  it  was  not  recorded  at 
that  time.  On  June  13, 1913,  defendant  obtained  a  judg- 
ment against  Stine  in  Union  County,  where  it  was 
docketed,  and  on  August  12,  1913,  a  transcript  thereof 
was  docketed  in  Multnomah  County.  The  occupation 
of  the  purchasers  Beaumont  and  Sweet  or  their  as- 
signees continued  until  after  the  judgment  was  docketed 
and  this  suit  was  commenced.  There  was  a  decree  for 
plaintiff  from  which  defendant  appeals.      Apfibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Turner  Oliver^  Mr.  Charles  H.  Finn  and  Mr.  Rogers 
MacVeigh,  with  an  oral  argument  by  Mr.  Oliver. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Littlefield  <&  McGuire,  with  an  oral  argument 
by  Mr.  Robert  F.  McGuire. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1, 2.  Upon  the  facts  as  above  stated  we  are  called 
upon  to  decide  whether  or  not  plaintiff's  unrecorded 
deed  is  superior  to  the  lien  of  defendant's  docketed 
judgment.  Counsel  for  defendant  urge  that  the  evi- 
dence does  not  establish  a  delivery  of  plaintiff's  deed. 
The  defendant  can  only  question  the  delivery  of  the  con- 
veyance so  far  as  it  involves  the  interest  of  the  grantor 
Stine,  and  as  to  his  interest,  at  least,  the  evidence  is 
clear  that  the  deed  was  delivered  to  the  son  as  the  agent 
of  his  mother.  The  conveyance  was  executed  at  a  time 
when,  so  far  as  the  record  discloses,  there  were  no  cred- 
itors to  complain  and  the  transaction  carries  no  taint 
of  fraud.    The  judgment  was  not  docketed  in  Multno- 
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mah  County  until  nearly  four  years  after  the  transfer 
of  the  property  to  plaintiff.  Prior  to  such  transfer  and 
at  all  times  subsequent  thereto,  and  until  after  this  suit 
was  commenced,  the  properties  involved  were  in  the 
open  and  notorious  occupancy  of  strangers  to  the  legal 
title;  that  is,  of  the  holders  of  contracts  for  the  pur- 
chase of  the  land. 

3, 4.  In  support  of  the  contention  that  the  lien  of  its 
judgment  is  superior  to  plaintiff's  deed,  defendant  re- 
lies upon  the  language  of  Section  207,  L.  0.  L.  The 
effect  of  this  statute  was  first  considered  by  this  court 
in  Stannis  v.  Nicholson,  2  Or.  332,  in  which  it  was  held 
that  a  judgment  lien  cannot,  by  virtue  of  that  act,  pre- 
vail over  known  equitable  rights,  and  this  view  has  been 
consistently  maintained  in  many  decisions  since  then. 
In  one  of  these,  Laurent  v.  Lanning,  32  Or.  11,  18  (51 
Pac.  80),  Mr.  Justice  Wolverton  says: 

**It  has  become  the  settled  construction  of  this  statute 
that  a  judgment  lien,  in  order  to  have  precedence  over 
a  prior  unrecorded  deed  or  mortgage,  must  have  been 
taken  or  acquired  in  good  faith,  without  notice  or  knowl- 
edge of  such  prior  unrecorded  conveyance  or  mortgage, 
thus  putting  the  judgment  lien  creditor  upon  the  same 
footing  as  if  he  had  subsequently  acquired  a  deed  to 
the  same  premises. ' ' 

In  Randall  v.  Lingwall,  43  Or.  383  (73  Pac.  1),  Mr. 
Justice  Bean  says : 

' '  It  seems  to  be  well  settled  that  the  open,  exclusive, 
and  notorious  possession  of  property  by  a  stranger 
to  the  title  is  sufiicient  to  put  those  who  deal  with  it 
upon  inquiry  concerning  the  rights  and  equities  of  the 
party  in  possession,  and  to  charge  them  with  knowledge 
thereof  when  no  inquiry  is  made.'* 

Defendant  urges  that  in  this  case  the  occupants  of 
the  premises  prior  to  the  execution  of  plaintiff's  deed 
are  the  same  people  who  occupied  them  afterward.    We 
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cannot  see  that  the  identity  of  the  occupants  makes  any 
substantial  difference  in  the  result  for  the  fact  at  all 
times  remained  the  same — they  were  strangers  to  the 
title  and  possessed  the  information  which  should  have 
informed  defendant  of  plaintiff's  equities.  We  con- 
clude that  the  decree  of  the  trial  court  should  be  affirmed 
and  it  is  so  ordered.  Affirmed. 

Mr.  Chief  Justice  McBbide^  Mb.  Justice  Bean  and 
Mb.  Justice  Moobe  concur. 


Argned  January  3,  reyersed  and  remanded  Marcli  12,  1918. 

ALLIANCE  TRUST  CO.  v.  HUBBARD. 

(171  Pac.  650.) 

Appeal  and  Error— Necessity  of  Bemand— Beceiver's  Accounts. 

1.  In  suit  to  foreclose  mortgages,  the  court,  pursuant  to  their 
stipulations,  having  appointed  a  receiver  to  take  charge  of  and  col- 
lect the  rents  and  profits  of  the  property,  and  such  receiver  having  col- 
lected the  rents  and  paid  current  expenses,  it  will  be  necessary  for 
the  trial  court  to  ascertain  the  amount  the  receiver  has  to  apply  on 
plaintiff's  mortgages,  and  the  suit  will  be  remanded  for  final  decree 
after  making  deduction  of  the  amount  available. 

Attorney  and  CUent — ^Acting  for  Different  Parties. 

2.  Where  an  owner  contracted  for  the  erection  of  a  building,  and 
gave  mortgages  to  secure  the  money,  there  was  no  impropriety  in  her 
attorney's  acting  as  attorney  for  the  contractors  against  the  bank 
which  advanced  the  money  for  construction  after  his  relations  with 
the  owner,  as  her  attorney,  had  ceased. 

Mortgages — ^Priority  of  Liens — ^Assignment  of  Lease. 

3.  A  note  executed  by  the  owner  of  a  building  and  secured  by  her 
assignment  of  a  lease  of  part  thereof  created  a  lien  which  must  be 
postponed  to  the  liens  of  the  owner's  mortgages,  except  in  so  far  as 
one  of  the  mortgages,  subsequent  to  the  assignment,  may  be  affected 
by  the  rentals  that  have  been  or  may  be  collected  on  the  lease. 

[As  to  priority  as  between  purchase-money  mortgage  and  other 
lien  or  claim,  see  note  in  Ann.  Oas.  1916C,  945.] 

From  Marion :  William  Galloway,  Judge. 
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In  Banc.    Statement  by  Mr.  Justice  Beait. 

On  May  14,  1912,  plaintiff,  the  Alliance  Trust  Com- 
pany, Limited,  loaned  to  defendant,  Fanny  E.  Hubbard, 
$45,000  and  as  security  for  the  payment  thereof  she 
executed  and  delivered  to  it  a  mortgage  upon  the  east 
half  of  lots  1  and  2  in  block  20  in  the  City  of  Salem, 
upon  which  the  Hubbard  Building  is  situated  at  the 
southwest  comer  of  State  and  High  Streets,  the  mort- 
gage covering  other  city  property  and  also  a  farm  of 
202  acres  near  Salem.  On  June  7, 1912,  the  mortgagor 
repaid  $15,000  of  this  loan  and  the  property  in  block 
thirty  of  the  City  of  Salem  was  released  from  the  mort- 
gage and  the  principal  of  the  debt  was  reduced  to 
$30,000.  The  loan  was  to  be  used  in  the  erection  of 
the  Hubbard  Building.  Subsequently  the  mortgagor 
changed  her  plans  in  regard  to  the  building  and  con- 
cluded to  add  two  additional  stories  to  the  original 
plan,  making  four  stories.  To  enable  her  to  finance 
her  larger  plans  she  applied  to  the  plaintiff  for  an 
increase  of  loan.  On  September  16,  1912,  plaintiff 
loaned  her  an  additional  sum  of  $30,000,  and  to  secure 
the  same  she  executed  to  plaintiff  a  second  mortgage 
covering  the  Hubbard  Building  property  and  the  farm. 
This  loan  was  evidenced  by  a  series  of  nine  principal 
notes,  eight  for  $2,000  each,  one  maturing  on  the  first 
day  of  May  and  November  of  each  year  from  Novem- 
ber 1, 1913,  to  May  1, 1917,  and  one  for  $14,000  matur- 
ing November  1,  1917.  Upon  the  completion  of  the 
building  Mrs.  Hubbard  found  herself  unable  to  meet 
her  obligations  to  her  contractors,  the  defendants, 
Welch  Brothers,  and  in  order  to  prevent  lien  foreclos- 
ures she  applied  to  plaintiff  for  a  third  loan  of  $10,000. 
On  July  28,  1913,  plaintiff  loaned  her  this  sum,  taking 
her  note  for  the  same  and  as  security  she  executed  a 
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third  mortgage  covering  the  Hubbard  Building  prop- 
erty and  the  farm.  Each  of  the  principal  notes  was 
so  drawn  as  to  bear  interest  after  maturity  at  the  rate 
of  8  per  cent  per  annum.  The  loan  secured  by  the 
first  mortgage  was  to  bear  interest  from  date  until  the 
maturity  of  the  principal  note  at  the  rate  of  7  per  cent 
per  annum  as  evidenced  by  a  series  of  ten  interest 
notes  representing  semi-annual  installments  of  interest 
payable  May  1st,  and  November  1st  of  each  year  from 
November  1, 1912,  to  May  1, 1917.  The  loan  secured  by 
the  second  mortgage  was  to  bear  interest  from  date 
until  maturity  at  the  rate  of  7  per  cent  per  annum,  as 
evidenced  by  a  series  of  eleven  interest  notes  repre- 
senting semi-annual  installments  of  interest  payable 
May  1st  and  November  1st  of  each  year  from  Novem- 
ber 1, 1912,  to  November  1, 1917.  The  loan  secured  by 
the  third  mortgage  was  to  bear  interest  from  date  until 
maturity  at  the  rate  of  8  per  cent  per  annum  as  evi- 
denced by  a  series  of  nine  interest  notes  representing 
semi-annual  installments  of  interest  payable  May  1st 
and  November  1st  of  each  year  from  November  1, 1913, 
to  November  1,  1917.  Among  other  covenants  con- 
tained in  plaintiff's  mortgages  was  one  that  the  mort- 
gagor would  keep  the  buildings  upon  the  mortgaged 
premises  insured  against  loss  or  damage  by  fire  in  the 
sum  of  $50,000,  and  it  was  provided  that  if  the  mort- 
gagor should  fail  to  procure  such  insurance  or  fail  to 
pay  the  premiums  therefor,  the  mortgagee  might  pro- 
cure such  insurance  and  at  its  option  pay  the  premiums 
therefor,  and  any  amount  so  paid  with  interest  at  10 
per  cent  per  annum  should  be  added  to  and  become  a 
part  of  the  debt  secured  by  said  mortgages.  The  mort- 
gagor failed  to  keep  up  her  insurance  as  agreed  and,  in 
order  to  protect  its  lien  the  plaintiff  on  May  15,  1915, 
advanced  and  paid  insurance  premiums  to  the  amount 
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of  $927,  no  part  of  which  was  ever  paid  by  the  mort- 
gagor. 

The  mortgagor  wholly  failed  to  comply  with  the  con- 
ditions of  said  mortgages.  She  defaulted  in  the  pay- 
ment of  taxes  for  the  year  1914;  in  the  payment  of 
interest  on  all  of  said  loans;  and  in  the  payment  of 
installment  principal  notes  secured  by  the  second  mort- 
gage. By  reason  of  these  defaults  on  August  18, 1915, 
plaintiff  commenced  this  suit  in  the  Circuit  Court  for 
Marion  County  for  the  foreclosure  of  all  of  said  mort- 
gages. At  that  time,  in  addition  to  the  arrears  of  $927 
in  insurance  premiums,  the  mortgagor  was  in  default 
to  the  amount  of  $1,050,  interest  on  the  first  mortgage ; 
$2,100,  interest  on  the  second  mortgage ;  $8,000,  prin- 
cipal on  the  second  mortgage;  and  $800,  interest  on 
the  third  mortgage ;  besides  a  large  amount  of  accrued 
interest  on  the  delinquencies.  In  each  of  plaintiff  ^s 
mortgages  the  mortgagor  expressly  agreed  that  in  case 
of  foreclosure  she  would  pay  such  a  sum  as  the  court 
might  adjudge  reasonable  as  attorney's  fees  to  be 
allowed  the  plaintiff  in  such  suit.  In  the  complaint 
it  was  alleged  that  $2,000  was  a  reasonable  sum  to  be 
allowed  as  attorney's  fees  for  the  foreclosure  of  the 
first  mortgage;  $2,000  for  the  second  mortgage;  and 
$1,000  for  the  third  mortgage.  Plaintiff  asked  for 
$927  for  insurance  premiums  paid  by  it.  On  August 
30,  1915,  defendant,  Fannie  E.  Hubbard,  filed  an 
answer  admitting  every  allegation  of  plaintiff's  com- 
plaint, except  certain  portions  not  material  to  this  ap- 
peal, and  except  as  to  the  reasonableness  of  the  attor- 
ney's fees,  admitting  that  $500  would  be  a  reasonable 
fee  for  each  of  said  mortgages.  On  April  20,  1916, 
she  filed  an  amended  answer  expressly  admitting  all 
the  other  allegations  of  the  complaint.  She  withdrew 
her  admission  as  to  the  $927,  insurance  item,  and 
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denied  that  plaintiff  had  been  compelled  to  advance 
more  than  $630  for  such  insurance  premiums ;  and  so 
amended  her  answer  as  to  admit  $250  a  reasonable  fee 
for  foreclosing  each  of  the  three  mortgages,  or  a  total 
of  $750.  After  considerable  delay,  on  December  21, 
1916.  a  decree  was  entered  in  favor  of  the  plaintiff  and 
against  the  defendants. 

Plaintiff  was  given  judgment  against  defendant, 
Fannie  E.  Hubbard,  for  all  amounts  prayed  for  upon 
the  several  notes  and  secured  by  the  respective  mort- 
gages. But  upon  the  itepa  of  insurance  premiums 
plaintiff  was  only  allowed  judgment  for  $630,  and  an 
aggregate  sum  of  $750  as  attorney's  fees.  By  the 
terms  of  the  decree  it  was  further  provided  that  no 
execution  should  be  issued  to  enforce  the  same  before 
November  1, 1917.  From  the  provisions  of  the  decree 
relating  to  the  items  of  insurance  and  attorney's  fees 
and  the  inhibition  concerning  the  issuance  of  execu- 
tion, the  plaintiff  appeals.  None  of  the  defendants 
appealed  from  the  decree  in  favor  of  plaintiff. 

Bevebsed  and  Bemanded. 

For  plaintiff-appellant,  the  Alliance  Trust  Com- 
pany, Limited,  there  was  a  brief  and  an  oral  argument 
by  Mr.  Earl  G.  Bronaugh. 

For  defendant-appellants,  Welch  Bros.,  there  was  a 
brief  with  oral  arguments  by  Mr.  John  Bayne  and  Mr. 
John  H.  McNary. 

For  defendant-appellant,  John  Bayne,  there  was  a 
brief  over  the  name  of  Messrs.  Smith  <&  Shields,  with 
an  oral  argument  by  Mr.  Guy  0.  Smith. 

For  defendant-respondent,  The  United  States  Na- 
tional Bank  of  Salem,  Oregon,  there  was  a  brief  over 
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the  name  of  Messrs.  Carson  <&  Brown,  with  an  oral 
argument  by  Mr.  Thomas  Brown. 

For  defendant-respondent,  Fannie  E.  Hubbard,  there 
was  a  brief  with  an  oral  argmnent  by  Mr.  Alva  O. 
Gondii. 

Me.  Justice  Beak  delivered  the  opinion  of  the  court. 

After  reading  the  411  pages  of  typewritten  testi- 
mony, much  of  which  is  immaterial,  and  a  recitation  of 
which  would  be  of  no  value^to  anyone,  we  will  consider 
the  plaintiff's  appeal  before  taking  up  those  of  the 
defendants,  Welch  Brothers,  and  John  Bayne.  As  to 
the  premiums  for  the  insurance  it  is  shown  that  while 
it  would  have  been  possible  to  obtain  a  less  rate,  that 
paid  by  the  plaintiff  was  the  regular  rate  for  prop- 
erty  of  that  kind  in  the  City  of  Salem  at  that  time.  It 
may  be  that  the  plaintiff  could  have  obtained  insurance 
for  a  term  of  three  years  at  a  less  rate,  and  Mrs.  Hub- 
bard complains  that  this  was  not  done.  It  is  nowhere 
shown,  however,  that  at  the  time  of  her  request  for 
insurance  she  suggested  that  the  plaintiff  obtain  an 
insurance  policy  for  a  longer  time,  and  it  does  not 
appear  that  plaintiff  was  aware  that  a  long  time  would 
elapse  before  the  matter  would  be  in  some  way  ad- 
justed. The  amount  of  insurance  premiums  of  $927 
paid  by  plaintiff  according  to  the  terms  of  the  mort- 
gages was  reasonable  as  a  valid  claim  to  be  added  to 
plaintiff's  mortgages  and  is  allowed.  According  to 
the  judgment  of  practicing  attorneys,  the  evidence  as 
to  a  reasonable  sum  for  attorney's  fees,  foreclosing 
the  three  mortgages  for  the  principal  sums  of  $70,000, 
and  interest  and  insurance  premiums,  was  5  per  cent 
on  the  amount  due,  for  services  in  the  Circuit  Court, 
and  from  $300  to  $1,000  in  case  of  an  appeal.    Con- 
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sidering  all  the  facts  relating  to  plaintiff  and  the  vari- 
ous defendants  we  think  the  reasonable  amount  to  be 
allowed  plaintiff  for  attorney's  fees  in  this  suit  is 
$2,500.  November  1,  1917,  the  time  limited  by  the 
lower  court  for  the  issue  of  execution  has  passed  and 
the  matter  need  not  be  considered  at  length.  Plaintiff 
was  entitled  to  have  execution  issue. 

1.  It  appears  from  the  record  that  pursuant  to  the 
stipulations  of  the  mortgages  the  court  appointed  a 
receiver  to  take  charge  of  and  collect  the  rents  and 
profits  of  the  mortgaged  property ;  that  the  rents  have 
been  collected;  and  the  current  expenses  of  the  prop- 
erty have  been  paid  by  the  receiver.  It  will  be  neces- 
sary for  the  trial  court  to  ascertain  the  amount  which 
the  receiver  has  to  apply  vpon  plaintiff's  mortgages, 
and  the  suit  will  therefore  be  remanded  to  the  Circuit 
Court  for  a  final  decree  to  be  entered,  after  making  a 
deduction  of  the  amount  available  for  such  purpose. 

Mortgage  op  Defendants,  Welch  Brothers. 

On  May  28,  1912,  defendant,  Fannie  E.  Hubbard, 
made  a  contract  with  defendants,  Welch  Brothers,  for 
the  construction  of  the  Hubbard  Building  which  they 
immediately  commenced.  Afterwards  the  contract 
was  modified  and  two  additional  stories,  with  other 
alterations,  were  added  to  the  building.  The  agree- 
ment then  was  that  Welch  Brothers  should  construct 
the  building  for  the  actual  cost  thereof  plus  $4,800 
commission.  It  was  completed  about  January  1, 1913, 
when  Mrs.  Hubbard  and  Welch  Brothers  had  a  settle- 
ment as  to  its  cost.  On  January  29,  1913,  Welch 
Brothers  filed  a  mechanic's  lien  for  the  balance  which 
they  claimed  to  be  then  due  therefor.  Mrs.  Hubbard 
made  some  payments  before  February  18,  1913,  when 
she  and  Welch  Brothers  entered  into  an  agreement  that 
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the  cost  of  the  building  under  the  terms  of  the  con- 
tract for  the  construction  thereof,  including  commis- 
sion to  the  contractors,  amounted  to  $74,016.74  and 
that  there  had  been  paid  on  account  thereof  $55,584.57, 
leaving  a  balance  due  Welch  Brothers  of  $18,432.17; 
that  Mrs.  Hubbard  would  pay  interest  on  such  bal- 
ance at  the  rate  of  8  per  cent  per  annum  from  the  date 
of  filing  the  lien ;  and  that  Welch  Brothers  would  defer 
the  foreclosure  of  such  lien  for  five  months  from  the 
date  of  filing  the  same.  This  was  in  order  to  give 
Mrs.  Hubbard  an  opportunity  to  secure  the  money  for 
the  payment  of  the  balance.  Subsequently  Mrs.  Hub- 
bard paid  $20  to  the  Oregon  Art  Tile  Company  which 
was  credited  upon  the  balance,  leaving  $18,412.17. 
Mrs.  Hubbard  was  unablQ  to  secure  sufficient  money 
to  pay  Welch  Brothers,  but  obtained  an  agreement 
from  the  plaintiff  to  loan  her  $10,000  to  be  paid  them 
and  to  be  secured  by  its  third  mortgage  provided  Welch 
Brothers  would  release  their  mechanic's  lien  and  take 
a  note  secured  by  a  fourth  mortgage  for  the  amount 
due  after  applying  the  $10,000.  A  written  agreement 
that  this  should  be  done  was  entered  into  on  July  26, 
1913,  and  on  July  28,  1913,  after  the  payment  of  the 
$10,000  to  Welch  Brothers,  it  was  ascertained  that  the 
balance  due  them  from  Mrs.  Hubbard  was  $9,148.65, 
and  Mrs.  Hubbard  executed  to  them  a  note  and  mort- 
gage to  secure  the  payment  of  the  amount.  Mrs.  Hub- 
bard paid  interest  to  Welch  Brothers  on  that  note  and 
mortgage  to  January  28,  1915,  but  failed  to  pay  the 
interest  due  July  28th  of  that  year.    On  August  30, 

1915,  Welch  Brothers  filed  their  answer  and  cross- 
complaint  setting  up  their  note  and  mortgage.  No  an- 
swer was  filed  to  this  cross-complaint  until  April  21, 

1916,  when  by  leave  of  court  Mrs.  Hubbard  answered 
it.    The  mortgage  of  Welch  Brothers  covered  the  in- 
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come  of  the  mortgaged  premises  as  well  as  the  prem- 
ises themselves.  In  her  answer  Mrs.  Hubbard  set  up 
that  she  had  paid  Welch  Brothers  over  $65,000  on 
account  of  the  construction  of  the  building  for  which 
they  had  never  accounted  to  her,  and  that  by  misrepre- 
sentations and  misstatements  they  induced  her  to  sign 
such  note  and  mortgage  to  them  and  that  she  believed 
that  if  an  accounting  were  had  it  would  appear  to  the 
court  that  they  misappropriated  funds  and  that  she 
was  not  indebted  to  them  in  any  sum.  This  was  denied 
by  the  reply.  Defendants  Welch  Brothers  were  re- 
quired by  the  trial  court  to  make  another  accounting 
which  they  did.  There  are  no  facts  or  circumstances 
alleged  in  the  answer  to  Welch  Brothers'  cross-com- 
plaint sufficient  to  impeach  the  note  and  mortgage. 
Passing  this,  however,  the  evidence  which  we  have 
carefully  weighed  shows  that  the  main  difficulty  in 
the  construction  of  the  building  was  that  it  cost  more 
than  Mrs.  Hubbard  expected  and  perhaps  she  was  un- 
able to  realize  from  the  income  the  amount  she  had 
expected  to  be  able  to  apply  to  the  satisfaction  of  the 
indebtedness.  The  evidence,  the  several  settlements, 
and  the  accounting  made  in  the  trial  court  show  that 
the  business  was  conducted  on  her  behalf  in  a  fair 
business-like  way.  The  money  paid  by  Mrs.  Hubbard 
to  Welch  Brothers  and  the  balance  due  them,  for  which 
the  note  and  mortgage  were  given,  are  shown  to  have 
been  expended  in  the  construction  of  the  building,  with 
the  exception  of  their  commission  of  $4,800.  Much 
of  the  material  for  the  building  was  purchased  from 
reliable  business  concerns  at  competitive  prices.  Mrs. 
Hubbard  had  the  services  of  an  architect  against  whom 
there  is  no  complaint,  and  the  erection  of  the  struc- 
ture was  superintended  under  his  direction  during  all 
the  time  consumed  in  its  construction.    Mrs.  Hubbard 
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understood  all  the  facts  and  circumstances  relating 
to  the  construction  of  the  building  at  the  time  of  the 
settlements  which  were  evidenced  by  written  agree- 
ments with  Welch  Brothers,  as  well  as  she  or  any  of 
her  witnesses  did  at  the  time  of  the  taking  of  the  evi- 
dence. There  is  in  evidence  some  random  guesses 
made  by  contractors  to  the  effect  that  they  estimated 
the  cost  of  the  third  and  fourth  stories  af  the  building 
at  a  much  less  figure  than  the  actual  cost.  There  were 
also  figures  made  by  a  contractor  estimating  the  cost 
of  the  two  additional  stories  from  the  plans  and  speci- 
fications. Important  changes  were  made  in  these 
plans.  They  were  not  followed  in  the  construction. 
A  portion  of  the  first  story  was  constructed  for  a  depot 
for  the  Oregon  Electric  Railway  Company.  The 
building  contains  a  theater,  a  photograph  gallery  and 
a  barber-shop.  Radical  changes  were  made  in  the 
arrangements  for  the  elevator  necessitating  a  change 
in  the  roof  thereof  and  other  alterations  were  made  in 
order  to  effectuate  the  conveniences  for  the  several 
uses  for  which  the  building  was  designed.  It  seems 
to  us  that  the  questions  of  law  involved  are  too  plain 
for  discussion.  The  trial  court  rendered  a  decree  can- 
celing the  note  and  mortgage  of  Welch  Brothers  exe- 
cuted by  defendant  Fannie  E.  Hubbard  to  Welch 
Brothers  and  awarding  her  costs  and  disbursements. 
The  decree  of  the  lower  court  in  this  respect  is  re- 
versed and  one  will  be  directed  to  be  entered  in  that 
court  in  favor  of  Welch  Brothers  for  the  sum  of 
$9,148.65  with  interest  at  the  rate  of  8  per  cent  per 
annum  from  January  28,  1915,  together  with  the  fur- 
ther sum  of  $400,  attorney's  fees  in  this  suit,  and 
foreclosing  their  mortgage  as  prayed  for  in  their 
cross-complaint.  The  mortgage  of  defendants,  Welch 
Brothers,  will  be  declared  to  be  next  in  time  and  right 


March,  1918.]     Alliance  Trust  Co.  v.  Hubbard.  679 

to  the  mortgages  of  the  plaintiff.  Welch  Brothers' 
mortgage  covers  the  income  from  the  mortgaged  prem- 
ises and  provides  that  the  net  amount  thereof  shall  be 
applied  to  the  payment  of  plaintiff's  mortgages  and 
then  to  the  mortgage  of  Welch  Brothers.  It  is  claimed 
by  Welch  Brothers  that  between  September  5,  1913, 
and  August  2,  1915,  Mrs.  Hubbard  expended  a  portion 
of  the  income  of  the  mortgaged  premises  to  the  amount 
of  $759.79  in  purchasing  furniture  and  furnishings  for 
the  rooms  in  the  Hubbard  Building,  and  that  the  same 
are  now  in  said  building  and  are  a  part  of  the  income 
thereof  and  subject  to  their  mortgage.  The  funds 
mentioned  are  not  traced  and  the  personal  property 
is  not  segregated  nor  described  in  the  record  so  as  to 
enable  this  court  to  render  a  decree  in  regard  thereto. 

MOBTGAGE  OF  JoHN  BaYKB. 

2.  During  the  time  of  the  construction  of  the  Hubbard 
Building  and  for  a  long  time  prior  thereto  defendant 
John  Bayne  was  employed  by  Mrs.  Hubbard  as  at- 
torney and  counselor  and  rendered  services  in  regard 
to  various  matters  as  her  attorney  and  business  man- 
ager, all  of  which  are  detailed  in  the  evidence  at  great 
length.  On  July  23,  1912,  Mrs.  Hubbard  executed  to 
defendant  Bayne  a  promissory  note  in  the  principal 
sum  of  $500  due  on  or  before  three  years  from  date. 
On  January  2,  1915,  she  executed  another  note  for 
$1,000  in  favor  of  Bayne  with  interest  at  6  per  cent 
per  annum  in  consideration  of  services  rendered.  On 
August  3,  1915,  to  secure  these  notes  Mrs.  Hubbard 
executed  a  fifth  mortgage  on  the  premises  mortgaged 
to  plaintiff  and  defendants  Welch  Brothers.  No  pay- 
ment was  made  on  these  notes  except  $30  interest  on 
the  $500  note  on  August  2,  1913.  On  October  6,  1915, 
defendant  Bayne  answered  the  complaint  of  the  AUi- 
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ance  Trust  Company  and  by  a  cross-complaint  set  up 
his  notes  and  mortgage.  Defendant  Hubbard  filed  no 
answer  to  this  cross-complaint  until  April  21,  1916, 
when  she  applied  to  answer.  Her  answer  admits  that 
she  signed  the  $500  note  and  the  $1,000  note  and  exe- 
cuted the  mortgage ;  that  no  payments  have  been  made 
on  the  smaller  note  except  $38  on  August  2, 1913 ;  that 
no  payments  have  been  made  on  the  $1,000  note ;  and 
denies  the  remainder  of  the  cross-complaint.  She  fur- 
ther alleges  that  for  many  years  John  Bayne  acted  as 
her  attorney;  that  she  paid  him  a  large  amount  of 
money  on  account  of  his  alleged  services,  the  amount 
of  which  she  is  unable  to  state ;  and  that  he  never  ac- 
counted to  her  therefor;  that  during  the  years  1912, 
1913,  1914  and  a  part  of  1915,  while  she  was  engaged 
in  the  construction  of  the  Hubbard  Building,  under 
contract  with  the  defendants  Welch  Brothers,  defend- 
ant John  Bayne  acted  as  attorney  and  legal  adviser  for 
her  and  that  she 

*'has  been  informed  and  believes  that  during  said  time 
the  said  defendant,  John  Bayne,  was  acting  as  attor- 
ney for  defendants,  Welch  Brothers;  and  that  the  in- 
terests of  said  Welch  Brothers  were  antagonistic  to  the 
interests  of  this  defendant  and  that  the  said  defend- 
ant, John  Bayne,  did  not  properly  safeguard  and  pro- 
tect the  interests  of  this  defendant,  and  that  through 
the  negligence  and  inattention  of  said  defendant,  John 
Bayne,  a  large  amount  of  money  has  been  lost  to  this 
defendant' '; 

that  at  the  time  of  giving  the  notes  mentioned  in 
Bayne  *s  cross-complaint  he  represented  to  her  that  the 
amounts  named  in  the  notes  were  due  from  her  to  him ; 
and  that  this  defendant  relying  upon  said  representa^ 
tions  executed  said  notes, 

**but  that  this  defendant  is  informed  and  believes  that 
if  said  defendant  John  Bayne  were  required  to  prop- 
erly account  to  this  court  for  the  moneys  received  by 
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him  from  this  defendant  and  for  the  services  rendered 
that  it  would  be  ascertained  by  the  court  that  no  money 
is  due  to  said  defendant  John  Bayne,  from  this  de- 
fendant/' 

The  allegations  of  the  answer  to  Bayne  are  but  little 
more,  if  anything,  than  an  insinuation.  No  facts  are 
alleged  showing  that  the  notes  were  executed  without 
consideration  or  were  fraudulent.  Neither  does  the 
evidence  of  the  case  show  any  defense  to  the  notes  or 
mortgage.  The  court  required  an  accounting  to  be 
made  from  the  evidence  in  regard  to  which  it  appears 
that  every  dollar  was  accounted  for  by  the  attorney 
and  that  faithful  services  were  rendered  by  Bayne  in 
behalf  of  Mrs.  Hubbard.  It  is  plainly  demonstrated 
that  there  was  no  foundation  existing  for  the  allega- 
tions of  Mrs.  Hubbard  in  this  respect  and  that  she  was 
ill-advised  as  to  the  matter  upon  which  to  base  her 
belief  and  frame  her  answer.  The  money  for  which 
the  notes  were  given  was  earned  by  the  defendant 
Bayne,  a  fair  settlement  therefor  was  made  with  Mrs. 
Hubbard,  and  the  notes  were  executed.  In  an  en* 
deavor  to  protect  him  she  executed  the  mortgage  in 
question.  After  the  termination  of  the  business  rela- 
tions between  defendant  Bayne  and  Mrs.  Hubbard 
and  the  settlement  therefor,  at  the  request  of  Welch 
Brothers,  Bayne  acted  as  attorney  for  them  and  filed 
an  answer  in  a  suit  commenced  by  the  plaintiff  to  fore- 
close its  mortgages.  He  was  no  longer  in  the  employ 
of  Mrs.  Hubbard  and  knew  of  no  contemplated  de- 
fense to  the  mortgage  of  Welch  Brothers.  When  con- 
troversy arose  between  Mrs.  Hubbard  and  Welch 
Brothers  in  regard  to  their  accounting,  Mr.  Bayne  had 
other  counsel  appear  with  him  in  the  case.  We  see  no 
impropriety  in  his  acting  as  attorney  for  Welch 
Brothers  after  his  relations  with  Mrs.  Hubbard  as  her 
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attorney  had  ceased.  The  fact  that  Bayne  drew  the 
mortgage  to  Welch  Brothers  which  was  examined  by 
other  counsel  for  the  contractors  constitutes  no  de- 
fense to  either  of  the  mortgages  in  question.  Counsel 
for  Mrs.  Hubbard  stated  at  the  trial  that  there  was  no 
objection  to  Attorney  Bayne 's  appearing  in  the  suit 
for  Welch  Brothers.  The  trial  court  rendered  a  de- 
cree canceling  the  notes  and  mortgage  of  defendant 
John  Bayne.  This  decree  is  reversed  and  one  directed 
to  be  entered  in  favor  of  defendant  John  Bayne  for  the 
amount  of  his  notes  and  the  foreclosure  of  his  mort- 
gage as  prayed  for  in  his  cross-complaint.  The  sum 
of  $150,  attorney's  fees,  is  allowed  as  a  reasonable 
amount  for  foreclosing  such  mortgage..  The  mortgage 
of  defendant  John  Bayne  will  be  declared  to  be  next 
in  time  to  the  mortgages  of  plaintiff  and  the  mortgage 
of  defendants  Welch  Brothers. 

Claim  of  United  States  National  Bank. 

3.  On  April  29,  1914,  defendant  Fannie  E.  Hubbard 
obtained  a  loan  from  the  defendant.  United  States 
National  Bank,  amounting  to  $4,775,  for  which  she  exe- 
cuted a  promissory  note  payable  on  demand  with  in- 
terest at  the  rate  of  8  per  cent  per  annum.  In  order 
to  secure  the  payment  of  the  same  Mrs.  Hubbard  as- 
signed a  lease  made  by  her  to  the  Oregon  Electric  Rail- 
way Company,  a  corporation,  on  February  16,  1912, 
for  a  portion  of  the  Hubbard  Building,  and  authorized 
the  company  to  pay  the  monthly  rentals  to  the  bank. 
This  note  has  been  reduced  to  the  amount  of  $1,241, 
and  interest  thereon  from  the  date  of  the  note,  by  pay- 
ment of  such  rentals  and  by  payments  made  by  Mrs. 
Hubbard.  It  follows  that  the  decree  of  the  Circuit 
Court  as  to  the  United  States  National  Bank  for  the 
sum  of  $1,241,  with  interest  at  the  rate  of  8  per  cent 
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per  annuin  from  September  30,  1915,  and  for  $75  at- 
torney's fees,  declared  to  be  a  lien  upon  said  Hubbard 
Building  and  the  land  upon  which  the  same  is  situated, 
will  be  postponed  to  the  liens  of  the  mortgages  above 
mentioned,  save  and  except  in  so  far  as  the  mortgage 
of  John  Bayne  may  be  affected  by  the  rentals  that 
have  been  or  may  be  collected  upon  the  said  lease,  which 
assignment  of  lease  is  prior  in  time  to  the  mortgage  of 
defendant  John  Bayne.  The  decree  of  the  lower  court 
as  to  the  defendant,  United  States  National  Bank,  will 
be  modified  accordingly. 

All  necessary  computation  and  adjustment  not  herein 
specified  can  be  made  at  the  time  of  the  accounting  of 
the  receiver  herein  provided  for.  The  cause  will  there- 
fore be  remanded  to  the  lower  court  for  such  account- 
ing and  entry  of  decree  therein  in  accordance  herewith. 

Bevebsed  and  Bemanded. 

Mr.  Justice  Moore  and  Mr.  Justice  McCamant  took 
no  part  in  the  consideration  of  this  case. 


Argaed  February  21,  reversed  and  remanded  March  12,  1918. 

SMITH  V.  MEIEB  &  FBANK  INV.  CO. 

(171  Pac.  555.) 

Statutes — Common  Law. 

1.  Statutes  in  derogation  of  the  common  law  must  be  construed 

strictly. 

Municipal  Oorporations — Sidewalks— Negligence. 

2.  To  constitute  negligence  predicated  on  violation  of  a  city  ordi- 
nance by  abutting  property  owner,  there  must  first  be  a  duty  owing 
by  defendant  to  plaintiflP. 

[As  to  violation  of  ordinance,  not  intended  for  plaintiff's  benefit 
as  actionable  negligence,  see  note  in  Ann.  Caa  1912D,  1106.] 
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Municipal  Oorpontlonfl—SldewaUDi— Negligence. 

8.  Under  Portland  ordinance,  requiring  property  owners  to  vemore 
mow  from  sidewalks,  and  imposing  penalty  for  failure  to  do  so,  where 
defendant  failed  to  remove  snow  and  ice  during  period  of  alternate 
thawing  and  freezing  weather,  and  plaintiff  fell  and  was  injured,  the 
violation  of  the  ordinance,  without  any  affirmative  act  against  plain- 
tiff, did  not  imply  a  cause  of  action  in  his  favor,  and  he  could  not  sue 
as  a  relator  in  the  city's  name. 

BCnniclpal  Oorporations — Sidewalks — ^Negligence. 

4.  Portland  City  Charter,  Section  398,  making  abutting  owners 
liable  civilly  to  pedestrians  injured  by  defects  in  sidewalks,  does  not 
impliedly  raise  cause  of  action  in  favor  of  pedestrian,  who  fell  on 
walk  from  which  the  owner  had  failed  to  remove  snow  and  ice,  in 
violation  of  city  ordinance  imposing  penalty  therefor. 

From  Multnomah :  Calvin  U.  Gantbnbbin,  Judge. 

Department  2.    Statement  by  Mb.  Justiob  Bubnbtt. 

The  plaintiff  alleges  and  the  defendant  admits  that 
the  latter  is  a  corporation  existing  under  the  laws  of 
this  state,  and  that  it  was  the  owner  of  certain  nnim* 
proved  and  unoccupied  platted  lots  in  the  City  of  Port- 
land, in  front  of  which  at  the  time  mentioned  in  the 
complaint  there  was  constructed  and  maintained  a  side- 
walk as  part  of  the  adjacent  street.  The  plaintiff 
states  that  at  the  time  of  and  long  prior  to  the  injuries 
of  which  he  complains  there  was  in  force  in  the  City  of 
Portland  an  ordinance,  containing  among  other  provi- 
sions the  following : 

**  Section  1.  The  tenant  or  occupant  or  any  person 
having  the  care  of  a  building  or  of  land  bordering  on 
a  street  where  there  is  a  sidewalk,  within  the  corporate 
limits  of  the  City  of  Portland,  or  if  there  is  no  tenant, 
occupant,  or  other  person  having  the  care  of  the  whole 
of  such  building,  or  of  any  such  land,  the  owner  thereof 
shall,  within  the  first  four  hours  of  daylight  after  the 
ceasing  to  fall  of  any  snow,  cause  the  same  to  be  re- 
moved therefrom  the  entire  length  of  said  premises, 
and  for  a  space  not  less  than  three  feet  in  width.  •  • 

**  Section  3.  Whenever  any  portion  of  a  sidewalk  is 
encumbered  with  ice  the  tenant  or  'occupant  of  a  build- 
ing or  of  land  adjoining  a  street  whereon  is  such  side- 
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walk,  "or  in  case  there  is  no  occupant  of  the  whole  of 
such  building  of  any  such  land,  the  owner  or  other  per- 
son having  the  care  of  the  same,  shall  cause  such  side- 
walk to  be  made  safe  and  convenient  by  removing  the 
ice  therefrom,  or  by  covering  the  same  with  sand,  ashes, 
or  some  other  suitable  substance,  within  the  first  three 
hours  of  daylight  after  the  formation  of  said  ice. 

*  *  Section  4.  Any  person  violating  any  of  the  provi- 
sions of  this  ordinance  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  before  the  police 
court,  shall  be  punished  by  a  fine  of  not  less  than  five 
dollars  nor  more  than  twenty  dollars. '* 

It  is  averred  in  substance  that  there  was  a  heavy 
fall  of  snow  during  the  month  of  January,  1916,  which 
the  defendant  permitted  to  lie  on  the  walk  and  become 
icy  and  slippery,  on  account  of  the  more  than  two  weeks 
alternate  thawing  and  freezing  weather  prevalent  at  the 
time ;  and  that  while  walking  on  the  sidewalk  plaintiff 
fell,  on  account  of  which  his  leg  was  broken  and  other 
injuries  were  inflicted,  for  which  he  claims  damages. 

A  general  demurrer  to  the  complaint  having  been 
overruled,  all  its  allegations  except  as  noted,  were  tra- 
versed by  the  answer.  The  defendant  alleges  that  the 
sidewalk  itself  was  safe  and  complied  with  all  the  speci- 
fications and  requirements  of  the  legislation  of  the  City 
of  Portland  on  that  subject;  that  the  alleged  unsafe 
and  dangerous  condition  thereof,  if  any  existed^  was  due 
to  ^izx  act  of  God  and  without  any  instrumentality  on  the 
part  of  defendant;  and,  finally,  that  the  injury  sus- 
tained by  the  plaintiff,  if  any,  was  due  to  his  negligence 
in  going  upon  the  walk  with  knowledge  of  its  condition. 
The  new  matter  of  the  answer  was  denied  by  the  reply. 
A  jury  trial  resulted  in  a  judgment  for  the  plaintiff, 
from  which  the  defendant  appeals. 

Bevebsed  and  Bemanded, 
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For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Joseph  <&  Haney  and  Mr.  P.  F.  A.  Boche,  with 
an  oral  argument  by  Mr.  Bert  E.  Haney. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Charles  A.  Hart  and  Mr.  M.  E.  Crumpacker,  with 
an  oral  argument  by  Mr.  Hart. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

1-3.  The  crucial  question  in  this  case  is  the  effect  to 
be  given  to  the  city  law  the  pro\'isions  of  which  have 
been  quoted.  It  is  axiomatic  that  statutes  in  derogation 
of  the  common  liaw  must  be  construed  strictly.  An  ex- 
amination of  the  ordinance  discloses  that  the  only  lia- 
bility thereby  established  which  would  affect  the  defend- 
ant is  that  of  a  fine.  No  cause  of  action  in  favor  of 
any  private  person  is  mentioned*.  To  constitute  negli- 
gence predicated  on  the  violation  of  a  city  law  there 
must  first  be  a  duty  owing  by  the  defendant  to  the  plain- 
tiff. No  such  obligation  is  stated  in  express  terms  in 
the  ordinance.  K  any  exists,  it  must  be  by  implication. 
We  may  concede  without  deciding  that  the  city  has  the 
right  under  certain  circumstances,  if  authorized  by  its 
charter,  to  impose  upon  an  owner  of  abutting  realty 
the  duty  of  keeping  a  part  or  all  of  the  street  in  front 
of  his  premises  in  suitable  condition  for  the  use  of  the 
public  and  may  couple  with  the  performance  of  that 
duty,  primarily  resting  upon  the  city,  not  only  a  fine 
but  liability  to  individuals  who  can  trace  their  injuries 
to  the  householder's  disobedience  of  the  city  enactment. 
But  the  question  here  is  whether  there  is  necessarily 
implied  in  the  requirement  to  keep  the  snow  removed 
from  the  sidewalk  any  further  liability  than  the  pre- 
scribed fine.    Treating  of  this  point  in  Bott  v.  Pratt,  33 
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Minn.  323  (23  N.  W.  237,  53  Am.  Eep.  47)  the  principal 
case  relied  on  by  the  plaintiff,  the  court  said : 

**But  whether  a  liability  arising  from  the  breach  of 
a  statutory  duty  accrues  for  the  benefit  of  an  individual 
specially  injured  thereby,  or  whether  such  liability  is 
exclusively  of  a  public  character  must  depend  upon  the 
nature  of  the  duty  enjoined,  and  the  benefits  to  be  de- 
rived from  its  performance.*' 

Cited  in  support  of  the  text  quoted  are  the  following 
precedents :  Patterson  v.  Detroit  etc.  R,  Co.y  56  Mich. 
172  (22  N.  W.  260),  was  an  action  by  a  traveler  against 
the  railroad  company  for  damages  caused  by  the  latter 
obstructing  a  highway  in  violation  of  the  provisions  of 
a  statute  forbidding  railroads  to  impede  traffic  at  a 
street  crossing  longer  than  five  minutes.  Another  case 
was  Parker  v.  Barnard,  135  Mass.  116  (46  Am.  Eep. 
450),  where  the  injury  arose  through  the  defendant's 
disregard  of  a  statute  calling  for  the  protection  of  a 
hatchway  by  railing.  In  Salisbury  v.  Herchenroder, 
106  Mass.  458  (8  Am.  Eep.  354),  the  damage  was  oc- 
casioned by  the  falling  of  a  sign  which  had  been  sus- 
pended by  the  defendant  over  a  street,  contrary  to  the 
city  ordinance.  Owings  v.  Jones,  9  Md.  108, 117,  arose 
out  of  the  neglect  of  the  defendant  to  comply  with  a 
city  ordinance  prescribing  a  mode  in  which  vaults  in 
the  public  streets  should  be  protected.  Devlin  v.  GoL- 
lagher,  6  Daly  (N.  T.),  494,  was  an  instance  where  the 
grievance  arose  from  disregarding  a  certain  statutory 
precaution  required  in  blasting  operations.  In  Balti- 
more City  Pass.  R.  R.  Co.  v.  McDonnell,  43  Md.  534,  552, 
the  railroad  company  violated  the  ordinance  limiting 
the  speed  of  cars  to  six  miles  an  hour  and  the  jury  was 
allowed  to  consider  whether  the  accident  would  have 
been  averted  if  the  cars  had  not  been  moving  faster 
than  the  lawful  rate.  And,  lastly,  Hayes  v.  Michigan 
Central  R.  R.  Co.,  Ill  U.  S.  228,  240,  28  L.  Ed.  410,  4 
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Sup.  Ct.  Eep.  369,  was  predicated  upon  a  hurt  inflicted 
•by  a  train  moving  on  an  unfenced  track.  The  fencing 
was  required  under  a  charter  empowering  the  city  to 
compel  railroad  companies  to  provide  protection 
against  injury  to  persons  and  property  in  the  use  of 
such  railroads.  In  all  these  instances  the  damages 
were  the  result  of  the  operation  of  some  positive  agency 
in  the  primary  control  of  the  defendant,  affecting  a  cer- 
tain individual,  as  distinguished  from  the  general  pub- 
lic. In  the  case  at  bar  the  condition  out  of  which  the  in- 
jury arose  was  not  caused  by  any  act  of  agency  of  the 
defendant.  The  plaintiff  does  not  and  cannot  sue  as  a 
relator  in  the  name  of  the  city  and  the  violation  of  its 
ordinance  without  any  affirmative  act  of  the  defendant 
directly  affecting  him  does  not  imply  a  cause  of  action 
in  his  favor. 

4.  The  charter  of  the  City  of  Portland  in  force  at  the 
time  provided  among,  other  things : 

**It  is  not  only  the  duty  of  all  owners  of  land  within 
the  city  to  keep  in  repair  all  sidewalks,  constructed  or 
existing  in  front  of,  along,  or  abutting  upon  their  re- 
spective lots  or  parts  thereof,  and  parcels  of  land,  but 
such  owners  are  hereby  declared  to  be  liable  for  all 
damages  to  whomsoever  resulting,  arising  from  their 
fault  or  negligence  in  failing  to  put  any  such  sidewalk 
in  repair,  after  the  owner  or  agent  thereof  has  been 
notified  as  provided  in  this  charter  so  to  do;  and  no 
action  shall  be  maintained  against  the  City  of  Portland 
by  any  person  injured  through  or  by  means  of  any  de- 
fect in  any  sidewalk'*:  Section  388. 

The  limit  of  the  city's  power  under  that  charter  would 
be  to  visit  a  liability  upon  the  property  owner  for  not 
putting  the  sidewalk  itself  in  repair.  It  has  no  refer- 
ence to  making  him  liable  for  anything  further,  and  re- 
membering the  strictness  in  which  statutes  in  derogation 
of  the  common  law  are  to  be  construed,  it  is  plain  that 
the  excerpt  quoted  gives  no  countenance  to  the  implica- 
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tion  of  a  cause  of  action  based  upon  the  ordinance  men- 
tioned. The  cases  of  Morgan  v.  Bross,  64  Or.  63  (129 
Pac.  118),  and  McClaugherty  v.  Rogue  River  Electric 
Co.,  73  Or.  135  (140  Pac.  64, 144  Pac.  569),  cited  by  the 
plaintiff  depend  upon  a  general  statute  of  the  state 
known  as  the  employers'  liability  law,  which  not  only 
prescribes  the  duties  of  owners,  contractors  and  others, 
but  also  makes  their  disobedience  of  its  injunctions  a 
basis  for  an  action  in  favor  of  sundry  persons  who  may 
be  injured  thereby.  The  right  of  action  is  grounded 
on  the  express  terms  of  the  statute  and  does  not  arise 
by  implication  in  those  cases.  In  our  judgment,  the 
snow  and  ice  ordinance  mentioned  does  not  either  ex- 
pressly or  impliedly  give  to  an  individual  any  right  of 
action  against  the  persons  named  therein  who  fail  to 
obey.  The  only  liability  imposed  is  that  of  a  fine  at 
the  behest  of  tiie  city  which  had  imposed  its  own  pri- 
mary duty  upon  them. 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained. The  judgment  of  the  Circuit  Court  is  therefore 
reversed  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Bevebsed  Ain>  BEM:Ain>BD. 

Mb.  Justice  Moobe^  Mb.  Justiob  Bean  and  Mb.  Jus- 
tice MoCamant  concur. 
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HILLS  V.  CAMPBELL. 

(170  Pac.  298.) 

Landlord  and  Tenant— Bight  to  Rescind  Contracts — Fraod—WalTer. 

1.  Where  a  tenant  was  induced  to  lease  an  apartment  house  and 
purchase  the  furniture  therein  by  fraud  and  false  representations,  and 
paid  rent  after  full  knowledge  of  the  fraud,  she  waived  her  right  to 
rescind. 

[When,  how  and  by  whom  right  of  rescission  may  be  exercised, 
see  note  in  50  Am.  Dec.  672.] 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

Suit  by  Nancy  A.  Hills  against  Floyd  J.  Campbell 
to  rescind  a  contract.  From  a  decree  dismissing  the 
complaint  and  granting  defendant  the  affirmative  re- 
lief prayed  for  in  his  answer,  plaintiff  appealed. 
Affirmed. 

Department  1.    Statement  by  Mr.  Justice  Benson. 

This  is  a  suit  to  rescind  a  contract  involving  the  al- 
leged purchase  of  the  furniture  in  an  apartment  house, 
and  a  lease  of  the  building.  The  complaint  alleges 
that  the  defendant  was  the  owner  of  both,  and  that 
he  induced  her  to  enter  into  the  contract  by  certain 
false  and  fraudulent  representations  as  follows:  (1) 
That  the  premises  were  free  from  bedbugs  and  other 
vermin;  (2)  that  all  of  the  28  apartments  were  then 
filled  with  reliable  tenants;  (3)  that  the  previous  ten- 
ant had  been  taking  in  from  $500  to  $600  from  the 
rentals  of  such  apartments ;  (4)  that  the  plumbing  was 
adequate  and  in  good  repair;  (5)  that  the  fuel  for 
heating  the  building  would  not  cost  more  than  $30  in 
any  one  month  and  that  by  covering  the  pipes  and 
boilers  with  asbestos  the  cost  could  be  materially  re- 
duced; (6)  that  the  previous  tenant  was  clearing  at 
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the  time  of  the  sale,  more  than  $250  per  month  and 
that  plaintiff  could  clear  at  least  $350  per  month  on 
an  average;  (7)  that  the  furniture  and  other  personal 
property  in  the  building  were  worth  more  than  $1,600 
and  that  if  plaintiff  would  pay  him  $1,600  therefor  he 
would  execute  to  her  a  valid  bill  of  sale  thereof,  and 
replace  any  and  all  articles  named  in  the  inventory 
thereof  which  should  be  found  missing;  that  he  would 
advise,  counsel  and  assist  plaintiff  in  the  management 
of  the  house,  so  that  it  should  be  a  successful  venture ; 
that  plaintiff  was  ignorant  of  and  without  experience 
in  the  management  of  an  apartment  house  and  so  in- 
formed defendant;  that  all  the  representations  made 
by  defendant  were  false  and  fraudulent  and  made  with 
the  intent  to  deceive  plaintiff  and  that  she  relied  upon 
them  and  was  injured  thereby.  These  allegations  are 
followed  by  averments  to  the  effect  that  the  house  was 
so  infested  with  bedbugs  as  to  render  it  valueless ;  that 
the  fuel  cost  was  greatly  in  excess  of  the  amount  rep- 
resented; that  many  of  the  tenants  were  nonpaying 
** dummies**;  that  plaintiff  refused  to  give  her  a  bill 
of  sale  of  the  personal  property,  failed  to  cover  the 
heating  plant  with  asbestos  and  failed  to  fix  the  plumb- 
ing. It  is  asserted  that  many  articles  enumerated  in 
the  bill  of  sale  were  never  delivered ;  that  she  was  de- 
ceived into  signing  a  lease  containing  terms  to  which 
she  had  not  assented;  and  that  she  was  fraudulently 
misled  into  executing  a  note  and  mortgage  upon  the 
furniture  purporting  to  secure  the  payment  of  the 
monthly  installments  of  rent.  After  reciting  various 
items  of  damage,  the  complaint  contains  the  following 
averments  as  to  rescission : 

* '  That  plaintiff  as  soon  as  she  learned  that  said  state- 
ments and  assertions  made  by  defendant  to  her  were 
false  and  untrue  demanded  of  the  defendant  the  repay- 
ment of  the  money  that  she  had  paid  and  the  damages 
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that  she  had  sustained^  and  offered  to  return  to  de^ 
fendant  all  the  said  personal  property  in  said  *  Wins- 
ton Apartments'  and  offered  to  surrender  up  the 
possession  of  said  *  Winston  Apartments*  to  the  de- 
fendant. But  the  defendant  refused  to  repay  the 
plaintiff  the  said  money  she  paid  him^  or  the  damages 
that  she  had  sustained  and  refused  to  receive  the  re- 
turn of  said  personal  property  or  receive  the  sur- 
render of  the  possession  of  the  said  *  Winston  Apart- 
ments/ ** 

After  denying  all  the  allegations  of  the  complaint, 
except  the  contract  of  leasing^  the  answer  alleges. that 
the  personal  property  referred  to  was  never  owned 
by  defendant,  and  was  never  sold  by  him,  but  was  pur- 
chased by  plaintiff  from  the  former  tenants,  the 
Chrudinskys,  from  whom  she  received  a  bill  of  sale. 
Then  follow  the  necessary  allegations  for  affirmative 
relief  upon  the  issue  of  rent  due  and  the  foreclosure 
of  the  chattel  mortgage  given  to  secure  the  same. 
Upon  the  trial,  there  was  a  decree  dismissing  plain- 
tiff's complaint  and  granting  the  relief  prayed  for  by 
defendant.    Plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  E.  Richardson^  Mr.  Samuel  T.  Richardson  and 
Mr.  A.  R.  Mendenhall,  with  oral  arguments  by  Mr. 
TF.  E.  Richardson  and  Mr.  Samuel  T.  Richardson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Frcmk  Schelgel,  Mr.  Claude  Strahan  and  Mr.  Wal- 
damar  Seton,  with  oral  arguments  by  Mr.  Schlegal  and 
Mr.  Strahan. 

Mb.  Justice  Beksok  delivered  the  opinion  of  the 
court. 

1.  The  evidence  in  this  case  presents  a  startling  array 
of  contradictory  testimony  which  cannot|  in  any  man- 
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ner,  be  reconciled.  Upon  nearly  all  of  the  material 
issues  the  conflict  is  so  glaring  and  complete  that  we 
are  compelled  to  say  that  one  line  of  testimony  or  the 
other  must  be  willfully  false.  In  many  instances  it 
is  not  possible  to  analyze  the  evidence  in  such  a  man- 
ner as  to  solve  the  mystery  by  applying  the  test  of 
reasonableness  or  inherent  probability.  We  shall, 
therefore,  waste  neither  time  nor  space  with  an  elabo- 
rate discussion  of  the  evidence  but  shall  content  our- 
selves with  a  generalization  of  conclusions.  The 
record  does  not  sustain  the  contention  that  plaintiff 
purchased  the  personal  property  from  defendant  but 
rather  than  she  got  it  from  the  Chrudinskys  and  so 
understood  it  and,  with  this,  we  dismiss  all  questions 
relating  to  the  furniture  and  other  chattels.  Regard- 
ing the  plumbing,  we  think  it  is  clearly  established  that 
it  was  sufficient  and  satisfactory  and  that  the  difficulty 
in  respect  to  it  arose  from  the  habit  of  the  tenants  in 
permitting  various  kinds  of  waste  to  get  into  the  pipes, 
thereby  choking  them  and  retarding  the  flow  toward 
the  sewer.  The  other  fraudulent  representations  are 
not  established  by  a  preponderance  of  the  evidence, 
unless  it  be  in  relation  to  the  bedbugs.  With  reference 
to  this  phase  of  the  case,  it  may  be  said  that  there  is 
no  dispute  as  to  the  fact  that  the  apartments  were 
equipped  with  an  exceptionally  large  and  vigorous 
supply  of  this  extremely  unpleasant  vermin,  and  it  is 
also  established  that  the  defendant  was  informed  upon 
the  subject  prior  to  his  dealings  with  the  plaintiff. 
He  very  positively  denies,  however,  that  the  insects 
were  mentioned  during  the  negotiations  with  the  plain- 
tiff. The  clash  upon  this  disputed  point  is  of  small 
importance  now  for  the  plaintiff  is  very  positive  that 
she  discovered  their  presence,  and  the  falsity  of  de- 
fendant's alleged  representations  in  regard  to  them^ 
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on  the  first  night  she  occupied  the  premises,  which  was 
on  January  15th.  During  the  first  week  of  February, 
she  paid  a  second  month's  rent  in  advance  without 
making  any  demand  for  rescission  upon  that  or  any 
other  ground.  Indeed,  the  first  reliable  evidence  of 
an  intention  to  rescind  is  found  in  a  letter  written  by 
her  to  the  defendant,  dated  May  15th,  which  demanded 
as  a  part  of  the  settlement  a  payment  by  him  of  the 
$1,600  which  she  had  paid  for  the  furniture  and  other 
chattels.  The  payment  of  rent,  after  full  knowledge 
of  the  fraud,  acts  as  a  complete  waiver  of  the  right 
to  rescind :  T.  B.  Potter  Realty  Co.  v.  Breitling,  79  Or. 
293,  305  (155  Pac.  179) ;  4  R.  C.  L.,  p.  514. 

Taking  into  consideration  all  the  established  facts, 
we  conclude  that  neither  party  is  entitled  to  recover 
costs  in  either  court ;  otherwise,  the  decree  is  affirmed. 

Affibmed.    Beheabing  Denied. 

Mb.  Chibp  Justice  McBbidb,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  Habbis  concur. 


Belieariiig  denied  Marcli  19,  1919. 

Petition  fob  Beheabinq. 

(171  Pac.  565.) 

Mr.  W.  E.  Richardson,  Mr.  S.  T.  Richardson  and 
Mr.  A.  R.  Mendenhall,  for  the  petition. 

Mr.  Frank  ScMegal,  Mr.  Claude  Strahan  and  Mr. 
Waldemer  Seton,  contra. 

Department  1.    Mb.  Justice  Benson  delivered  the 
opinion  of  the  court- 
Plaintiff's  petition  for  a  rehearing  contains  a  re- 
newed and  elaborate  discussion  of  the  evidence  but  as 
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to  that  feature  presents  nothing  which  has  not  already 
received  our  careful  consideration  and  therefore  we 
have  nothing  to  add  to  our  former  opinion.  Counsel 
further  urge  that  the  case  of  Patter  Realty  Co.  v.  Breit- 
ling,  79  Or.  293  (155  Pac.  179),  cited  in  the  original 
opinion  herein,  is  inconsistent  with  the  holding  of  this 
court  in  Jones  v.  McGinn,  70  Or.  236  (140  Pac.  994) , 
McGowcm  V.  Willamette  Valley  L  L,  Co.,  79  Or.  454 
(155  Pac.  705) ,  and  Jeffreys  v.  Weekly,  81  Or.  140 
(158  Pac.  522).  A  careful  examination  of  these  cases 
fails  to  sustain  counsel's  contention.  In  each  of  these 
cases  there  was  prompt  effort  at  rescission  immediately 
after  discovery  of  the  fraud,  while  in  the  case  of  Potter 
Realty  Co.  v.  Breitling,  supra,  as  in  the  case  at  bar, 
there  was  lack  of  promptness  in  repudiating  the  con- 
tract and  acts  inconsistent  with  an  intent  to  disaffirm. 
The  petition  is  denied. 

Affirmed.    Rehearing  Denied. 

McBridb,  0.  J.,  Burnett  and  Harris,  JJ.,  concur. 
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YORK  V.  SOUTHERN  PAC.  CO. 

(170  Pac.  927.) 

Master  and  SerTant — Question  for  Jury — Cause  of  Injury. 

1.  In  action  for  death  of  servant  by  master's  negligence,  where 
an  eye-witness  saw  the  accident  which  did  not  involve  any  prob- 
ability as  to  its  cause,  the  principle  that,  when  there  are  two  or  more 
probable  causes  of  an  injury,  the  question  should  be  submitted  to  the 
jury,  did  not  apply. 

Master  and  Servant— -Action  for  Death  of  Servant — Direction  of  Non- 
suit. 

2.  Nonsuit  held  properly  directed  in  action  under  Federal  Em- 
ployers' Liability  Act  April  22,  1908,  c.  149,  36  Stat.  65  (U.  S.  Comp. 
8tats.    1916,  §§  8657-8665),   for    death   of    car-dumper   killed   while 
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attemptinff  to  board  a  train  of  flat  cara  in  motion,  where  lie  waa 
walking  uong  by  the  standing  train,  and  had  opportunity  to  board 
it  while  standing  still,  but  did  not  attempt  to  board  it  until  it  was 
in  motion. 

ON  PETITION  FOR  BEHBABINO. 

Blaster  and  Serrant — ^Injuries  to  Servants-Scope  of  Employment- 
Necessity  of  Showing. 

3.  Although  the  complaint  alleged  that  it  was  the  deceased  ser- 
vant's duty  to  help  the  train  crew  in  making  up  a  train,  and  that 
while  helping  in  switching  he  was  killed,  there  was  no  error  in  tak- 
ing case  from  jury  in  the  absence  of  evidence  that  as  a  part  of  his 
duties  he  was  required  to  board  the  moving  train  in  switching,  in 
doing  which  he  missed  the  step  and  was  killed,  since  in  the  absence 
of  such  showing  it  was  entirely  conjectural  whether  deceased  was 
engaged  in  his  employment  or  in  his  own  affairs. 

[As  to  liability  of  master  to  servant  volunteering  upon  a  duty 
with  which  he  is  not  charged,  see  note  in  85  Am.  St.  ILep.  622.] 

From  Tillamook :  Geobgb  B.  B aoley,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moobb. 

This  action  was  instituted  under  the  Federal  Em- 
ployers *  Liability  Act  by  Johanna  York,  the  widow  and 
administratrix  of  Lewis  York,  against  the  Southern 
Pacific  Company  and  the  Pacific  Railway  &  Navigation 
Company,  corporations,  to  recover  damages  resulting 
from  the  death  of  her  husband  which  is  averred  to  have 
been  caused  by  the  carelessness  of  the  defendants' 
agents  while  he  was  employed  on  a  work  train  on  an 
alleged  interstate  railroad,  extending  from  Hillsboro, 
Oregon,  to  Tillamook,  in  this  state.  The  complaint 
substantially  charges  that  on  March  17, 1915,  York  was 
commanded  by  the  defendants  *  agents  to  assist  in  cut- 
ting out  cars  from  a  train  and  in  setting  brakes  thereon 
at  Miami  Bock  Quarry,  and  in  walking  along  the  track, 
while  obeying  the  order,  he  attempted  to  board  the 
train  when  it  was  suddenly  started,  thereby  hurling 
him  to  the  ground,  and  causing  his  death.  The  specific 
acts  of  negligence  relied  upon  as  grounds  for  the  recov- 
ery are  set  forth  in  substance  as  follows:  (1)  That  the 
defendants  failed  to  pro\^de  a  safe  place  in  which  York 
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was  required  to  perform  the  service  demanded  of  him 
along  the  side  of  fhe  railroad,  which  part  of  the  way 
where  he  was  hurt,  was  then  obstructed  with  rocks, 
holes  and  ditches;  (2)  that  the  train  on  which  he 
worked  was  started  before  he  had  given  any  signal  for 
that  purpose,  and  it  was  then  the  duty  of  the  defend- 
ants' employees  not  to  move  the  cars  until  so  indicated 
by  him,  and  that  the  train  was  suddenly  put  in  motion 
without  giving  him  an  opportunity  safely  to  board  any 
of  the  cars;  and  (3)  that  these  employees  attempted 
unnecessarily  to  make  a  flying-switch  on  a  graded 
curve,  which  part  of  the  track  was  known  by  them  to 
be  dangerous. 

The  answer  denies  the  material  averments  of  the 
complaint  and  for  a  further  defense  alleges  in  effect 
that  at  the  time  of  the  accident  York  was  and  prior 
thereto  had  been  employed  by  the  defendant,  the  Pacific 
Bailway  &  Navigation  Company,  an  intrastate  railroad, 
as  a  car  dumper  to  unload  upon  and  along  the  right  of 
way  ballast  with  which  to  build  up  and  improve  the 
roadbed;  that  on  March  17,  1915,  he  negligently  and 
without  any  directions  therefor  attempted  to  board  a 
rapidly  moving  train  and  in  doing  so  slipped,  fell  and 
was  killed,  which  injury  was  not  brought  about  by  the 
carelessness  of  either  defendant,  but  was  caused  by  his 
own  negligence.  For  a  second  defense,  it  is  substan- 
tially alleged  that  prior  to  the  accident  York  had  been 
employed  as  a  car  dumper,  and  repeatedly  rode  on  the 
defendants '  trains  where  it  was  the  practice  to  drop  at 
the  quarry  spur-cars,  of  which  usage  he  had  full  knowl- 
edge and  appreciated  the  danger  to  be  encountered  in 
attempting  to  board  a  train  when  it  was  in  motion,  and 
that  he  assumed  all  the  risks  incident  to  such  switching 
and  getting  upon  cars  under  such  circumstances. 
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The  allegations  of  new  matter  in  the  answer  were 
denied  by  the  reply,  and  the  cause  being  regularly 
called  for  trial  the»  jury,  by  order  of  the  court,  were 
permitted  in  a  body  and  in  charge  of  an  officer  to  visit 
the  scene  of  the  accident.  Upon  their  return  the  plain- 
tiff introduced  the  testimony  of  her  witnesses,  where- 
upon a  judgment  of  nonsuit  was  granted  and  she 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  J.  C.  Simmons  and  Mr.  Sidney  S.  Johnson,  with  an 
oral  argument  by  Mr.  Simmons. 

m 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Ben  C.  Day,  Mr.  William  D.  Fenton,  Mr.  Ralph  R. 
Moody^  Mr.  T,  B.  Ha/ndley  and  Mr.  John  F.  Reilley, 
with  an  oral  argument  by  Mr.  Day. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  court. 

Mb.  Justice  Bean  dissents. 

The  testimony  received  tends  to  show  that  Lewis 
York,  at  the  time  of  his  death,  was  36  years  old,  in 
good  health  and  for  more  than  a  year  prior  to  the 
accident  he  had  been  employed  by  the  defendant,  the 
Pacific  Railway  &  Navigation  Company,  upon  one  of 
its  work  trains  on  that  part  of  its  track  which  borders 
upon  the  Pacific  Ocean  and  upon  the  northerly  and 
easterly  shores  of  Tillamook  Bay.  Near  the  station 
of  Garibaldi  on  the  north  beach  of  that  inlet  from  the 
sea  is  a  switch  on  a  curve  of  the  main  line  which  con- 
nects with  a  spur  track  that  leads  to  the  Miami  Rock 
Quarry,  from  which  stone  pit  trainloads  of  material 
were  taken  to  build  up  and  ballast  the  roadbed  and 
for  shipment  to  a  jetty  which  was  being  constructed 
on  the  bar  at  the  entrance  to  that  bay.    When  earth 
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was  being  loaded  with  a  steam-shovel  upon  cars  at 
another  place^  Mr.  York  had  signaled  the  engineer  in 
charge  of  the  locomotive,  who,  obeying  the  signs, 
caused  the  train  to  be  moved  in  the  requested  direc- 
tion so  as  to  place  a  car  in  proper  position  to  be  loaded. 
When  cars  thus  freighted  reached  the  proper  destina- 
tion, Mr.  York  assisted  in  manipulating  the  brakes 
and  the  load  being  dumped  he  deposited  the  material 
along  the  right  of  way  and  elsewhere  as  directed. 

A  freight  train  was  halted  near  Garibaldi,  March 
17,  1915,  and  the  caboose  and  two  rear  box-cars  were 
uncoupled  and  left  standing  on  a  trestle  while  the  train 
was  moved  a  short  distance  ahead  and  a  carload  of 
lumber  was  set  off  on  a  switch.  The  remainder  of 
the  train,  said  by  a  witness  to  consist  of  from  7  to 
13  flat  cars,  were  prepared  to  make  a  flying-switch 
upon  the  spur  track  leading  to  the  quarry.  These 
cars  were  made  ready  by  releasing  by  hand  the  air  con- 
fined in  the  brake  cylinders,  which  operation  is  called 
'* bleeding'*  the  cars.  On  that  day  two  brakemen  as- 
sisted in  the  movement  of  the  train  at  the  spur  track. 
One  of  them  stood  on  a  flat  car  near  the  locomotive 
while  the  other  was  stationed  at  the  lever  which  oper- 
ated the  switch  on  the  main  line.  The  flying-switch 
was  made  by  uncoupling  the  train  when  it  was  in  rapid 
motion  and  allowing  the  locomotive  to  run  along  the 
main  line.  As  soon  as  the  engine  passed  the  brake- 
man  stationed  at  the  target,  he  suddenly  turned  the 
switch  and  the  momentum  which  the  cars  had  thus 
attained  shunted  them  upon  the  quarry  spur,  and  be- 
yond the  line  of  the  switch.  The  lever  was  then  re- 
placed by  the  brakeman  and  the  locomotive  backing 
up  would  be  coupled  with  the  cars  which  were  left 
standing  upon  the  trestle. 
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It  is  quite  probable  that  the  attention  of  the  train 
crew  mentioned  was  so  occupied  with  the  performance 
of  their  respective  duties  that  neither  member  thereof 
saw  the  accident,  or  knew  anything  about  it  until  in- 
formed of  the  injury  by  George  Kmmlauf,  who  was 
then  standing  on  an  embankment  of  the  railroad  about 
60  feet  from  the  place  where  Mr.  York  was  killed  and 
witnessed  the  entire  scene.  Kmmlauf 's  testimony 
is  to  the  effect  that  Mr.  York,  walking  along  the  track 
beside  the  flat  cars,  released  the  air  from  the  brake 
cylinders  until  he  reached  the  locomotive.  Having 
discharged  that  duty  he  began  retracing  his  steps 
and  as  he  was  pursuing  his  journey  and  while  he  was 
opposite  to  the  witness  the  train  was  started.  York 
thereafter  continued  his  course,  walking  about  a  car- 
length.  In  the  meanwhile  the  train  had  attained  a 
velocity  of  about  12  miles  an  hour  and  several  cars 
passed  him.  When  the  rear  end  of  the  flat  car  next  to 
the  last  approached,  he  grasped  the  handholds  thereof 
and  swung  his  feet  towards  the  atirrup,  but  missing 
the  step  placed  there  for  that  purpose  he  fell,  sustain- 
ing the  injury  of  which  he  immediately  died. 

It  appears  that  several  globular  rocks,  about  two 
feet  in  diameter,  were  partially  imbedded  in  the  earth, 
forming  the  slope  of  the  roadbed  about  6  or  8  feet 
from  the  rail  on  the  side  of  the  track  where  the  acci- 
dent happened.  No  obstruction  of  any  kind,  however, 
is  mentioned  as  having  been  found  on  the  berm  of  the 
grade  along  which  Mr.  York  walked  as  near  the  ends 
of  the  ties  as  the  width  of  the  cars  would  safely  per- 
mit. All  the  cars  that  were  placed  upon  the  spur 
track  were  supplied  with  handholds  and  stirrups, 
whereby  a  person  accustomed  to  the  service  could 
safely  have  boarded  the  train  when  it  was  starting. 
No  testimony  was  oflFered  tending  to  show  that  it  waa 
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Mr.  York's  custom^  except  ^hen  loading  cars,  to  indi- 
cate when  they  should  be  started,  or  that  it  might  rea- 
sonably be  expected  he  would  on  that  occasion  signal 
the  engineer  to  move  the  train. 

It  is  contended  by  plaintiff's  counsel  that  the  jury 
having  visited  the  scene  of  the  accident,  thereby  ac- 
quired such  a  knowledge  of  the  locus  in  quo  as  to  en- 
able them  carefully  to  consider  and  accurately  to  de- 
termine the  degree  of  danger  to  be  encountered  at  that 
place  under  the  circumstances  detailed,  and  such  being 
true,  an  error  was  committed  in  granting  the  judg- 
ment of  nonsuit,  A  different  conclusion  has  hereto- 
fore been  reached  by  this  court  which  determined  that 
the  only  purpose  to  be  subserved  by  permitting  a  view 
of  premises  by  a  jury,  was  to  enable  them  intelligently 
to  apply  the  evidence  received  at  the  trial  to  the  mental 
picture  thus  obtained,  and  that  their  verdict  must  be 
predicated  upon  the  testimony  of  witnesses  so  given 
and  not  upon  such  observation:  Crafie  v.  Oregon 
R.  d  N.  Co.,  66  Or.  317  (133  Pac.  810) ;  Molalla  Electric 
Co.  V.  Wheeler,  79  Or.  478  (154  Pac.  686).  No  valid 
reason  is  perceived  for  changing  the  rule  thus  estab- 
lished. 

1.  Invoking  the  legal  principle  announced  in  the  case 
of  Hartman  v.  Oregon  Electric  R.  Co,,  77  Or.  310,  317 
(149  Pac.  893,  151  Pac.  472),  where  it  was  said: 
**When  there  are  two  or  more  probable  causes  of  an 
injury,  the  question  should  be  submitted  to  the  jury, ' ' 
plaintiff's  counsel  maintain  that  the  facts  herein  bring 
the  case  within  that  rule  and  hence  an  error  was  com- 
mitted in  granting  the  nonsuit.  In  the  case  so  relied 
upon,  J.  E.  Harris,  who  was  working  in  a  tunnel  which 
was  then  being  cut  for  that  defendant  company,  heard 
a  scream  and  hastily  going  to  the  mouth  of  the  excava- 
tion,  he  found  the  plaintiff's  son  lying  dead,  probably 
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from  a  shock  of  electricity  which  might  have  been 
caused  from  a  defective  switch  or  from  lack  of  an  as- 
sistant. As  no  person  witnessed  the  death,  the  pre- 
sumption was  indulged  that  the  deceased  had  exer- 
cised due  care  {Cassidy  v.  Angell,  12  R.  I.  447  (34  Am. 
Eep.  690) ;  McBride  v.  Northern  Pac.  R.  Co.,  19  Or.  64 
(23  Pac.  814),  and  it  was  held  that  no  error  was  com- 
mitted in  submitting  the  case  to  the  jury.  In  the  case 
at  bar,  however,  as  Mr,  Krumlauf  witnessed  the  acci- 
dent, which  did  not  involve  any  probability  as  to  its 
cause,  there  was  no  necessity  to  invoke  any  presump- 
tion as  to  the  manner  in  which  the  injury  was  inflicted. 
No  error  was  committed  in  this  particular. 

On  the  cross-examination  of  Mr.  Krumlauf,  the  de- 
fendant's counsel  referring  to  the  interval  occurring 
after  the  compressed  air  was  released  from  the  brake 
cylinders  inquired: 

**  During  the  time  the  train  was  standing  there  York 
was  walking  back  along  the  train  f 

The  witness  replied,  **Yes,  sir.'* 
.    * '  Q.  What  was  there  to  prevent  him  from  getting  on 
the  train  while  it  was  standing  there  1 

**  A.  Nothing  that  I  know  of. 

''Q.  When  the  train  started  up,  did  it  start  slowly 
and  then  increase  in  speed? 

*'A.  Yes,  sir.  • 

''Q.  It  kept  going  faster? 

*'A.  Yes,  sir. 

*'Q.  When  it  first  started  off  it  started  slow? 

* '  A.  Not  so  very  slow. 

'*Q.  What  was  there  to  prevent  him  from  getting  on 
when  it  first  started  up? 

*'A.  I  don't  know;  nothing,  I  guess. 

*'Q.  Did  the  train  start  up  with  any  big  jerk  or  just 
in  the  usual  way  as  they  do  in  there  in  those  flying- 
switches  1 

*'A,  Just  like  they  usually  do." 
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On  redirect  examination  this  witness  was  further 
asked :  *  *  How  do  they  always  start  in  making  a  flying- 
switch  1 

'*A.  They  have  got  to  start  kind  of  fast. 

**Q.  And  they  started  that  way  before  Mr.  York 
got  on  1 

''A.  Yes,  sir/' 

Mr.  York,  having  been  in  the  employ  of  defendants 
more  than  a  year  and  engaged  in  the  service  which  he 
was  performing  when  he  was  hurt,  must  have  known 
when  he  assisted  in  preparing  the  cars  to  make  a  flying- 
switch,  that  the  train  would  soon  start,  and  as  he  could 
have  boarded  the  cars  at  any  place,  self -preservation 
should  have  prompted  him  to  do  so  before  the  train 
was  put  in  motion. 

2.  A  careful  examination  of  all  the  testimony  given 
at  the  trial  fails  to  disclose  any  negligence  on  the  part 
of  the  defendants^  employees,  that  caused  the  injury 
set  forth  in  the  complaint.  While  contributory  negli- 
gence is  not  a  bar  to  the  maintenance  of  an  action  of 
this  kind,  there  must  be  some  carelessness  on  the  part 
of  an  employer  or  of  his  servant  before  any  basis  can 
be  established  upon  which  must  be  constructed  the 
fabric  of  contributory  negligence.  Failing  to  find  any 
testimony  tending  to  create  such  foundation,  no  error 
was  committed  in  granting  the  nonsuit.  The  judgment 
is  therefore  affirmed. 

Affirmed.     Rehearing  Denied. 

Mr.  Chibp  Justice  MoBridb  and  Mr.  Justice  Mo- 
Camant  concur. 

Mr.  Justice  Bean  delivered  the  following  dissenting 
opinion : 

As  I  view  this  case  the  solution  thereof  depends 
upon  the  determination  of  a  question  of  fact.    This 
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is  demonstrated  by  the  majority  opinion  by  the  learned 
justice  in  that  part  wherein  it  is  found  in  effect  that 
it  was  the  duty  of  York,  the  decedent,  to  have  boarded 
the  cars  before  they  were  in  motion  at  a  different  place 
from  that  at  which  he  attempted  to  do  so.  To  quote 
the  exact  language  of  the  opinion : 

**Mr.  York  having  been  in  the  employ  of  defendants 
more  than  a  year  and  engaged  in  the  service  which  he 
was  performing  when  he  was  hurt,  must  have  known 
when  he  assisted  in  preparing  the  cars  to  make  a  flying- 
switch,  that  the  train  would  soon  start,  and  as  he  could 
have  boarded  the  cars  at  any  place,  self-preservation 
should  have  prompted  him  to  do  so  before  the  train 
was  put  in  motion. '  * 

The  manner  of  performing  the  services  by  the  plain- 
tiff's decedent  pursuant  to  his  duty  is  indicated  prin- 
cipally by  the  circumstances  as  they  actually  occurred 
as  detailed  by  Krumlauf ,  an  eye-witness  to  the  catas- 
trophe. From  these  circumstances  different  minds 
might  reasonably  draw  a  different  conclusion  from 
that  deduced  by  the  learned  justice.  There  is  another 
phase  of  the  case  that  seems  to  go  hand  in  hand  with 
that  referred  to.  A  jury  might  fairly  conclude  from 
the  evidence  that  York  was  performing  his  duties  in 
the  regular  way  and  that  it  was  necessary  for  him  to 
board  the  cars  that  were  being  switched  on  to  the  spur 
track  at  the  rear  of  such  cars  as  he  was  endeavoring 
to  do  in  order  properly  to  set  the  brakes  and  hold 
the  cars  when  they  reached  their  destination  near  the 
quarry ;  that  if  he  had  got  on  to  the  front  part  of  the 
cars  he  would  have  had  to  walk  to  the  rear  on  moving 
cars  to  his  great  danger ;  that  it  was  careless  and  dan- 
gerous for  the  cars  to  be  started  and  moved  at  the 
rate  of  about  12  miles  an  hour  before  York  got  aboard ; 
and  that  in  the  exercise  of  due  care  those  in  charge  of 
the  train  should  have  observed  that  the  workman  had 
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boarded  the  cars  which  were  to  be  left  in  his  charge 
before  the  same  were  suddenly  started  and  should  have 
waited  a  few  seconds  longer  for  him  to  do  so.  It 
might  appear  to  a  jury  that  in  working  around  the 
dump-cars  and  grading  the  road  for  about  a  year  York 
had  had  but  little  real  experience  in  performing  duties 
similar  to  those  required  of  a  regular  brakeman,  and 
that  greater  care  was  necessary  for  his  reasonable 
safety  than  if  the  cars  were  being  switched  by  an  ex- 
pert brakeman.  The  majority  opinion  seems  to  im- 
pute negligence  to  the  workman  because  he  attempted 
to  board  a  moving  car  instead  of  getting  on  at  an- 
other place  before  the  cars  were  put  in  motion.  It 
is  not  negligence  per  se  to  get  on  or  off  a  moving  train : 
Eidem  v.  Chicago,  Rock  Island  d  P.  R.  Co.,  158  111. 
App.  82.  "We  quote  from  Louisville  <&  N.  R.  Co.  v. 
Bargainier,  168  Ala.  567  (53  South.  138) : 

''This  court  has  time  and  time  again  held  that  it  is 
not  dangerous  or  negligence  per  se  to  get  on  or  off  a 
moving  train  or  engine. ' ' 

It  is  stated  in  3  Labatt^s  Master  &  Servant  (2  ed.), 
Section  1254  (5),  as  follows: 

''In  some  cases  the  mere  fact  that  a  servant  at- 
tempted to  mount  a  moving  train  without  any  necessity 
seems  to  have  been  regarded  as  sufficient  to  prevent 
his  recovering  damages.  But  the  preferable  view 
would  seem  to  be  that,  in  view  of  the  normal  require- 
ments of  railway  work  and  the  universal  practice  of 
railway  employees,  the  inference  of  negligence  should 
not  be  drawn,  as  matter  of  law,  unless  there  is  proof 
of  some  aggravating  circumstance  which  rendered  the 
action  of  the  servant  especially  imprudent^ ^:  See  notes 
to  this  section. 

In  Kansas  City  So.  R.  Co.  v.  Billingslea,  116  Fed. 
335  (54  C.  C.  A.  109),  it  was  held  that  contributory 
negligence  could  not  be  predicated  upon  the  fact  that  a 
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switchman  mounted  a  moving  train  which  was  being 
switched"  in  the  yards  of  the  company.  In  any  event, 
however,  contributory  negligence  is  not  a  defense 
under  the  Federal  employer's  liability  law  and  there- 
fore it  is  necessary  in  order  to  support  the  judgment 
of  nonsuit  to  hold  that  the  injury  was  caused  entirely 
by  the  negligent  act  of  the  decedent. 

The  complaint  alleges  that  at  the  time  of  the  injury 
the  decedent,  Lewis  York,  was  employed  as  a  laborer 
with  duties  to  help  the  train  crews ;  that  the  defendants 
carelessly  and  negligently  started  and  put  in  motion 
said  train  before  the  deceased  had  boarded  it  or  was 
given  an  opportunity  to  board  the  same,  and  that  it 
was  then  and  there  started  with  a  jerk  and  lurch, 
thereby  preventing  said  decedent  from  boarding  said 
car  or  cars  in  safety;  that  the  defendants  were  care- 
less, reckless  and  negligent  in  operating  and  running 
said  cars  at  a  high  and  dangerous  rate  of  speed  before 
allowing  the  deceased  to  board  the  same  and  thereby 
preventing  him  from  any  reasonable  chance  he  might 
have  had  to  get  on  in  safety.  The  evidence  tended 
to  show  that  the  decedent  at  and  a  short  time  before 
the  accident  was  performing  his  regular  duties  and 
tended  to  support  the  allegations  of  the  complaint, 
especially  when  the  circumstances  as  detailed  by  the 
witnesses  are  considered. 

It  is  stated  in  part  in  3  Labatt's  Master  &  Servant 
(2  ed.),  Section  1111,  as  follows: 

''Negligence  in  respect  to  the  system  upon  which 
the  master's  business  is  conducted,  is  imputable:  •  • 
where  railway  rolling-stock  is  moved  in  such  a  way  as 
to  expose  employees  to  unnecessary  risk'':  See,  also, 
note  7  to  that  section. 

Galveston,  H.  <&  S.  A.  R.  Co.  v.  Sullivcm,  53  Tex.  Civ. 
App.  394  (115  S.  W.  615),  is  a  case  where  a  regular 
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brakeman  was  sent  ahead  of  a  freight  train  for  some 
distance  in  order  to  flag  and  hold  another  train  until 
his  passed,  when  it  was  his  duty  to  board  his  train. 
At  the  time  when  he  attempted  to  do  so  it  was  run 
at  a  high  rate  of  speed,  more  than  12  miles  an  hour. 
It  was  there  held  that  it  was  the  duty  of  the  engineer 
and  conductor  in  charge  of  the  train  to  run  it  at  a  rate 
of  speed  which  would  enable  such  brakeman  to  get  on 
with  reasonable  safety;  that  what  that  rate  of  speed 
was  and  whether  the  train  was  run  at  such  speed  were 
questions  for  the  jury;  and  that  the  plaintiff  did  not 
assume  the  risk  of  being  injured  and  was  not  guilty 
of  contributory  negligence  in  attempting  to  board  the 
cars  under  the  circumstances.  The  evidence  was 
much  the  same  in  that  case  as  in  the  one  at  bar,  save 
that  it  was  necessary  for  the  plaintiff  in  the  present 
case  to  prove  the  circumstances  without  the  decedent. 
In  the  Sullivan  case  it  is  mentioned  that  Mr.  Chief 
Justice  Roberts,  in  Texas  <&  Pac.  Ry.  Co.  v.  Murphy, 
46  Tex.  356,  360  (26  Am.  Rep.  272),  discussed  at  length 
the  proposition  that  it  is  the  province  of  the  jury  to 
determine  negligence  with  respect  to  rates  of  speed, 
and  quoted  with  approval  this  language :  . 

''It  was  for  the  jury  to  say  whether  the  danger  of 
boarding  the  train  when  in  motion  was  so  apparent 
as  to  make  it  the  duty  of  the  passenger  to  desist  from 
the  attempt" :  Citing  Johnson  v.  West  Chester  d  P.  R. 
Co.,  70  Pa.  357. 

Houston  <&  T.  C.  R.  Co.  v.  Anderson  (Tex.  Civ.),  132 
S.  W.  377,  is  a  case  where,  without  giving  the  warning 
required  by  its  rules  of  intention  to  move  a  car,  de- 
fendant railroad  moved  a  car  thereby  causing  plaintiff, 
a  brakeman,  who  was  on  the  car  discharging  his  duties 
and  about  to  climb  down  therefrom,  to  fall  and  be 
injured.    It  was  held  that  defendant  was  liable. 
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I  do  not  think  it  shonid  be  said  as  a  matter  of  law 
that  the  defendants  in  the  case  at  bar  were  exercising 
reasonable  care  and  were  not  negligent  in  starting  the 
cars  and  moving  them  at  the  rate  mentioned  when  the 
decedent,  in  the  performance  of  his  duty,  was  attempt- 
ing to  board  the  same.  It  seems  to  me  that  the  qnes- 
tion  of  negligence  should  have  been  submitted  to  the 
jury. 


Bebearing  denied  March  19,  1918. 

Petition  fob  Beheabino. 

(171  Pac.  567.) 

Mr.  J.  C.  Simmons  and  Mr.  Sidney  8.  Johnson,  for 
the  petition. 

Mr.  Ben  C.  Day,  Mr.  William  D.  Fenton,  Mr.  Ralph 
R.  Moody,  Mr.  T.  B.  Handley  and  Mr.  John  F.  Reiiley, 
contra. 

Department  2.  Mb.  Justice  Moobe  delivered  the 
opinion  of  the  court. 

3.  In  a  petition  for  a  rehearing  it  is  contended  that 
from  the  testimony  received  it  might  reasonably  have 
been  concluded  that  the  deceased,  immediately  prior  to 
and  at  the  time  he  was  injured,  was  performing  a  ser- 
vice and  discharging  a  duty  demanded  of  him  by  reason 
of  his  employment,  and  such  being  the  case,  an  error 
was  committed  in  not  reversing  the  judgment  and  re- 
manding the  cause  for  a  new  trial.  All  the  material 
allegations  of  the  complaint  respecting  his  duties  and 
the  negligence  charged  will  be  set  forth.  That  pleading 
states : 

'*  Plaintiff  alleges  that  on  or  about  the  seventeenth 
day  of  March,  1915,  the  decedent,  Lewis  York,  was 
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employed  as  a  laborer  on  the  defendants'  line  of  road, 

•  •  with  his  duties  to  help  the  train  crew  to  make 
np  a  train,  to  cut  out  cars,  and  to  dump  cars,  hauling 
and  transporting  rocks  and  like  material  on,  along 
and  upon  defendants '  said  road  and  roadbed,  •  •  and 
while  said  decedent  was  performing  the  work,  labor 
and  duties  as  was  required  of  him,  he  was  ordered 
and  commanded  and  required  to  assist  in  cutting  out 
cars  from  the  train  in  which  there  were  other  cars, 

*  *  and  setting  brakes  at  what  is  known  and  called 
'Miami  Eock  Quarry/  •  •  And  while  thus  commanded 
to  assist  the  said  crew  in  performing  the  work  for 
his  master,  he  was  then  and  there,  at  and  along  the 
said  train,  and  the  cars  thereof,  performing  those 
duties  commanded  of  him,  and  as  was  required  of  him, 
all  of  which  were  well  known  and  within  the  knowledge 
of  the  defendants  and  each  of  them,  and  before  he 
had  safely  boarded  said  cars,  the  train  was  suddenly, 
violently  and  recklessly  started  and  was  put  in  mo- 
tion witii  a  jerk  and  a  lurch  by  the  defendants,  their 
oflBcers,  agents  and  employees,  and  the  said  cars  strik- 
ing the  said  decedent  and  throwing  him  under  the  said 
train  and  then  and  there  inflicting  mortal  wounds  re- 
sulting in  his  death. 

**  Plaintiff  alleges  that  the  defendants  were  and  each 
of  them  was  negligent  in  the  following  particulars: 
First.  That  defendants  and  each  of  them,  recklessly, 
carelessly  and  negligently  failed  and  refused  to  pro- 
vide and  maintain  the  deceased,  Lewis  York,  with  a 
safe  and  ptoper  place  along  their  railroad  and  road- 
bed to  do  and  perform  the  work  and  labor  he  was 
commanded  and  required  to  do,  and  did  then  and  there 
furnish  and  maintain  an  unsafe  and  dangerous  place 
and  places  for  the  deceased  to  perform  said  work  in 
that,  there  were  rocks,  holes  and  ditches  alongside  of 
said  railroad  track  and  roadbed  and  at  the  place  and 
places  for  switching  car  and  cars  in  the  said  rock 
quarry. 

'*  Second.  That  defendants  and  each  of  them  reck- 
lessly, carelessly  and  negligently  started  and  put  in 
motion  the  said  train  before  the  deceased,  Lewis  York, 
had  given  any  signal  or  notice  to  start  the  same,  it 
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being  then  and  there  the  duty  of  the  defendants, 
agents  and  employees  to  not  start  the  said  train  until 
signaled  so  to  do  by  the  deceased,  Lewis  York. 

**  Third.  That  defendants  and  each  of  them  reck- 
lessly, carelessly  and  negligently  started  and  put  in 
motion  said  train  before  the  deceased  had  boarded  it 
or  was  given  any  opportunity  to  board  the  same,  and 
that  the  said  train  was  then  and  there  started  with  a 
jerk  and  lurch,  thereby  preventing  the  said  deceased, 
Lewis  York,  from  boarding  the  said  car  or  cars  in 
safety.  ^ 

''Fourth.  That  defendants  and  each  of  them  was 
careless,  reckless  and  negligent  in  operating  and  run- 
ning said  cars  at  a  high  and  dangerous  rate  of  si)eed 
before  allowing  the  deceased,  Lewis  York,  to  board 
the  same,  and  thereby  preventing  the  said  Lewis  York 
from  any  reasonable  chance  he  might  have  had  to  get 
on  said  car  in  safety. 

''Fifth.  That  the  defendants  were  negligent  in  at- 
tempting to  perform  and  make  a  flying-switch  at  the 
place,  while  the  same  was  then  and  there  being  done, 
for  the  reason  that  there  was  a  curve  and  a  grade  at 
the  said  place  and  that  the  conditions  and  manner  in 
performing  the  same  was  unsafe  and  dangerous,  which 
was  known  or  could  have  been  known  by  the  defend- 
ants or  either  of  them,  their  oflBcers,  agents  and  em- 
ployees, and  that  said  flying-switch  used  was  not  a 
necessity  and  could  have  been  avoided  by  the  defend- 
ants and  each  of  them  in  carrying  out  their  said 
business.** 

The  complaint,  it  will  be  seen,  does  not  aver  that 
Lewis  York  was,  when  he  was  hurt,  or  ever  had  been, 
employed  by  the  defendants  or  either  of  them  as  a 
brakeman,  and  a  careful  re-examination  of  the  entire 
testimony  fails  to  show  a  statement  by  any  witness 
that  the  deceased  had  ever  performed  or  discharged 
any  duty  of  that  kind. 

It  will  be  remembered  that  the  second  ground  of 
negligence  charges  that  it  was  incumbent  upon  the  de- 
fendants, their  agents,  etc.,  not  to  start  the  train  until 
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signaled  so  to  do  by  the  deceased,  thereby  impliedly 
averring  that  he  supervised  or  controlled  in  some  man- 
ner the  movement  of  the  cars.  Not  a  word  of  testi- 
mony to  that  effect  or  tending  in  any  manner  to  sub- 
stantiate such  allegation  can  be  found  in  the  transcript. 

It  nowhere  appears  from  an  inspection  of  the  record 
before  us  that  it  was  incumbent  upon  the  deceased  to 
board  the  train,  or  that  the  performance  of  any  duty 
whatever  was  required  of  him  in  preparing  the  cars 
to  make  a  flying-switch,  except  so  far  as  such  service 
might  possibly  be  inferred  from  the  testimony  of 
George  Krumlauf,  who  stated  upon  oath  at  the  trial 
that  he  saw  Mr.  York,  just  prior  to  the  time  of  the 
accident,  releasing  the  air  from  a  cylinder  beneath  a 
car  near  the  engine. 

No  testimony  was  received  tending  to  show  that  it 
was  at  all  dangerous  for  a  person  to  pass  over  the 
decks  of  the  flat-cars  when  they  were  in  motion,  or  that 
Mr.  York  was  directed  or  even  expected  to  set  or  handle 
the  brakes  on  the  rear  or  any  other  car  of  that  part  of 
the  train. 

The  evidence  shows  that  from  the  trestle,  upon  which 
the  caboose  and  two  box-cars  were  left  when  the  train 
was  uncoupled,  to  the  switch  was  about  400  feet,  and 
from  that  point  to  the  rock  quarry  about  600  feet 
farther.  "Why  Mr.  York  attempted  to  board  the  mov- 
ing cars  which  were  to  be  taken  only  such  a  short  dis- 
tance and  left,  is  a  matter  of  conjecture  so  far  as 
disclosed  by  any  testimony.  In  the  absence  of  such 
showing  tending  to  prove  any  allegation  of  the  com- 
plaint, we  are  compelled  to  adhere  to  the  former  opin- 
ion.   The  petition  for  a  rehearing  is  therefore  denied. 

Affirmed.     Rehearing  Denied. 

McBride,  C.  J.,  and  McCamant,  J.,  concur. 
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ABANDONMENT. 

Abandonment  of  Part  of  Street  and  Bight  to  Opeo^ 
See  Dedication,  1. 

Abandonment  of  Street. 

See  Municipal  Corporations,  19. 

ABATEMENT  AND  BEVIVAL. 

Abatement  and  BeTlval— Denial  of  Plea  in  Abatement — ^Pendency  of 
Prior  Soit— 'Tending.'' 

1.  Suit  against  husband  and  wife,  commenced  against  the  husband 
alone  July  17th,  amended  complaint  making  the  wife  a  party  de- 
fendant being  filed  July  31st,  was  "pending*'  when  the  wife's  suit 
against  plaintiff  was  instituted  July  28th,  so  that  denial  of  defend- 
ants' plea  in  abatement  on  the  ground  that  a  prior  suit  instituted 
by  the  wife  against  plaintiff  was  pending  was  proper.  (Oregon- Wash. 
B.  ft  N.  Co.  ▼.  Beed,  398.) 

ACCIDENT  INSTTBANCE. 

Bee  Insurance,  1-9. 


See  Bankruptcy,  2. 
See  Corporations,  3. 
See  Beceivers,  2. 


ACCOUNTINO. 


ACTION. 


See  Bills  and  Notes,  1. 

See  Brokers,  4,  5. 

See  Carriers,  3. 

See  Highways,  4. 

See  Master  and  Servant,  1-6,  12,  14, 

See  Mortgages^  5. 

See  Sales,  1. 

ADMISSION. 
In  Pleading. 

See  Corporatione,  2. 
See  Equity,  1. 

EstabUflhed  by  Evidence, 

See  Corporations,  2. 
See  Equity,  1. 

EstabllBlied  by  Evidence. 

See  Attorney  and  Client,  4. 

Admiseiona  Made  in  Open  Courts 
Bee  Evideace.  10. 
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ABVEBSE  FABTIEa 

Bee  Appeal  and  Error,  28. 

AOENOT. 

See  Corporations,  7-10. 
Bee  Husband  and  Wife,  1. 
See  Principal  and  Agent. 

DeliTery  of  Deed  to  Age&t  of  Grantee. 
See  Deedfl,  6. 

ANnCALS. 

AnimalB — ^InjurleB — Complaint — Safllciency. 

1.  A  complaint  alleging  that  plaintiff  was  the  owner  of  and  en- 
titled to  possession  of  one  Jersey  bull  calf  of  the  age  of  fire  months 
worth  $100,  and  that  defendants  caught  said  calf  and  castrated  him, 
to  the  damage  of  plaintiff  in  the  sum  of  $100,  was  sufficient.  (Pratt 
T.  Gibson,  609.) 

APPEAL  AND  EBBOB. 

Appeal  and  Error— Harmlefls  Error— Evidence. 

1.  In  such  action,  the  admission  of  testimony  of  the  serrant's  wife 
as  to  what  occurred  between  her  and  the  doctor's  wife  when  the  ser- 
vant's wife  inquired  for  the  doctor  at  the  family  residence,  if  errone- 
ous, was  harmless.     (Crites  v.  Willamette  Val.  Lum.  Co.,  10.) 

Appeal  and  Error — Beversal — Effect  on  Acta  of  Beceiyer. 

2.  Where  petition  for  hotel  receiver's  appointment  was  included 
in  complaint  for  accounting,  and  the  allegations,  if  true,  were  suffi- 
cient to  justify  his  appointment,  which  was  made  with  notice  and  after 
defendants  had  answered,  a  subsequent  holding  on  appeal  that  the 
trial  court's  action  was  erroneous,  with  direction  that  the  receiver 
be  removed,  did  not  declare  the  appointment  void,  nor  was  it  such 
in  fact,  BO  that  the  receiver  was  in  no  sense  a  trespasser.  (Henderson 
V.  Tillamook  Hotel  Co.,  74.) 

Appeal  and  Error— Bight  of  Appeal— Small  Olalms  Actions. 

3.  Since  Laws  of  1913,  page  732,  providing  for  District  Courts, 
and  Laws  of  1915,  page  517,  providing  for  a  "small  claims  depart- 
ment" in  such  courts,  make  no  provision  for  appeal  in  such  small 
claims  actions  beyond  the  Circuit  Court,  no  appeal  lies  to  the  Supreme 
Court,  the  right  of  appeal  being  purely  statutory.  (Doane  ▼.  Stein, 
97.) 

Appeal  and  Error— Beyersal — Bemanding  Case. 

4.  Under  Section  3,  Article  YII^  of  the  Constitution,  as  to  disposi- 
tion of  case  on  appeal,  in  action  for  breach  of  contract,  a  portion  of 
verdict  for  plaintiff  which  was  based  on  evidence  admitted  under  an 
erroneous  theory  of  measure  of  damages  would,  on  appeal,  be  elimi- 
nated from  the  judgment  for  want  of  competent  evidence  to  support 
it,  and  judgment  reversed  and  cause  remanded,  with  directions  to  enter 
judgment  for  plaintiffs  for  the  balance  of  the  verdict.  (Stillwell  t. 
Hill,  112.) 
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Appeal  and  Error— Becord— Bill  of  Exceptions — ^Necessity. 

5.  Where  a  judgment  taxing  costs  was  without  findings  to  support 
it,  the  error  was  apparent  on  the  face  of  the  record  and  reviewable 
without  a  bill  of  exceptions  under  Section  172,  L.  O.  L.,  providing 
that  no  exception  need  be  taken  or  allowed  to  any  decision  upon  a 
matter  of  law  when  the  same  is  entered  in  the  journal  or  made  wholly 
upon  matters  in  writing  and  on  file  in  the  court.  (School  Dist.  No.  30 
V.  Alameda  Constr.  Co.,  132.) 

Appeal  and  Error— Dei^  of  Nonsuit — ^Review. 

6.  On  assignments  of  error  directed  wholly  to  denial  of  defend- 
ant's motions  for  nonsuit  and  directed  verdict,  the  only  question  is 
whether,  viewing  the  evidence  in  the  light  most  favorable  to  plain- 
tiff, it  warranted  the  judgment.  (Morata  v.  Oregon- Wash.  B.  ft  N. 
Co.,  219.) 

Appeal  and  Error— fitay—Jnxlsdlction  of  Trial  Court— Sale  of  Ferlsli- 
able  Property. 

7.  Notwithstanding  appeal,  with  stay,  the  trial  court  has  jurisdic- 
tion to  order  sale  of  property  under  attachment  in  the  action  as  perish- 
able property;  Section  552,  L.  O.  L.,  authorizing  it,  with  provision  that 
the  proceeds  shall  be  deposited  to  abide  the  decision  on  appeal,  if 
perishable  property  has  been  seized  to  satisfy  or  secure  the  judgment. 
(Bank  of  Kenton  t.  Preble,  230.) 

Appeal  and  Error — ^Borlew— Questions  of  Fact. 

8.  Under  Article  YII,  Section  3,  of  the  Constitution,  providing  that 
in  actions  at  law  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court,  unless  the  court  can  affirmatively  say  there  is  no  evi- 
dence to  support  the  verdict,  and  Section  159,  L.  O.  L.,  providing  that 
the  finding  of  the  court  upon  the  facts  shall  be  deemed  a  verdict,  and 
may  be  set  aside  in  the  same  manner  and  for  the  same  reasons,  the 
Supreme  Court  has  no  authority  to  weigh  conflicting  evidence  in  an 
action  at  law,  and  a  verdict,  or  the  findings  of  the  court  in  the  absence 
of  a  jury,  are  conclusive,  if  there  is  any  evidence  to  sustain  them. 
(Bank  of  Kenton  v.  Preble,  230.) 

Appeal  and  Error— Effect  of  Abandoning  Appeal. 

9.  When  a  party  perfects  an  appeal  and  then  abandons  it,  his 
right  of  appeal  is  exhausted;  the  power  over  the  subject  is  fundus 
offlcio,  and  cannot  be  exercised  the  second  time.     (Hill  v.  Lewis,  239.) 

Appeal  and  Error— Harmless  Error — Judgment. 

10.  Where  lack  of  entry  of  judgment  in  lower  court  was  not  dis- 
covered until  after  appeal  was  decided  and  mandate  of  appellate 
court  was  entered  in  journal  of  lower  court,  the  unsuccessful  appel- 
lants in  the  first  appeal  could  not,  on  second  appeal,  object  that 
the  lower  court  was  without  power  to  set  aside  its  order  entering  the 
mandate  of  the  appellate  court  and  to  incorporate  a  new  order  to  that 
effect  in  its  nunc  pro  tunc  judgment  entry;  such  action  working  no 
injury  to  appellants,  as  they  admitted  liability  for  costs  on  prior  ap- 
peal, and  were  called  on  to  make  but  one  payment  thereof.  (City  of 
Portland  v.  Blue,  271.) 

Appeal  and  Error — Objection  Below— Apportionment  of  Costs. 

11.  In  sewer  construction  reassessment  proceedings  under  the  Port- 
land charter;  the  objection  could  not  be  first  raised  on  appeal  to  the 
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Supreme  Court  that  the  Circuit  Court  erred  in  giving  a  joint  and 
several  judgment  against  all  the  defendants  for  Circuit  Court  costs  in- 
stead of  apportioning  these  costs  between  the  defendants  under  Port- 
land City  Charter,  §  402,  as  to  costs  in  Circuit  Court.  (City  of  Port- 
land V.  Blue,  271.) 

Appeal  and  Error — ^PresomptionB. 

12.  In  the  absence  of  bill  of  exceptions  containing  the  testimony, 
the  court  on  appeal  is  bound  to  assume  that  a  finding  is  supported  by 
competent  proois.  (Columbia  Bealty  In  v.  Co.  t.  Alameda  Land  Co., 
277.) 

Appeal  and  Error  —  Borden  to  Show  Prejudice  —  Ezclnsion  of  Evi- 
dence. 

13.  The  presumption  being  that  there  was  no  error  when  plaintiff's 
testimony  was  excluded,  the  burden  was  on  plaintiff  to  show  that 
such  testimony  was  admissible,  and  that  its  exclusion  was  prejudicial, 
in  order  to  work  reversal,  in  view  of  Section  556,  L.  O.  L.,  permitting 
reversal  only  for  errors  substantially  affecting  the  rights  of  the  ap- 
pellant.    (Columbia  Bealty  Inv.  Co.  v.  Alameda  Land  Co.,  277.) 

Appeal  and  Error  —  Presumptions  —  Bedtal  —  Certificate  of  Offer  of 
Proof. 

14.  The  certification  of  a  bill  of  exceptions,  which  recited  an  offer 
of  proof,  did  not  raise  the  presumption  that  the  witnesses  offered 
were  present  and  the  evidence  was  properly  offered,  or  import  waiver 
by  the  trial  court  of  the  calling  of  witnesses.  (Columbia  Bealty  Inv. 
Co.  V.  Alameda  Land  Co.,  277.) 

Appeal  and  Error — ^Appealable  Orders. 

15.  Where,  after  divorce  suit  had  been  commenced  in  one  Circnit 
Court  by  the  husband  by  filing  complaint  and  issuing  summons,  the 
wife  commenced  suit  in  another  Circuit  Court,  an  order  of  the  latter 
court  overruling  demurrer  and  an  order  allowing  suit  money  and 
alimony  if  void  for  want  of  jurisdiction  were  final  and  appealable. 
(Matlock  V.  Matlock,  307.) 

Appeal  and  Error-— Proceedings  to  Transfer  Cause — ^Notice  of  Ap- 
peal— ^Identification  of  Judgment. 

16.  A  notice  of  appeal  describing  the  judgment  appealed  from  by 
reference  to  the  title  and  date  of  entry,  if  insufficient  to  identify  the 
judgment,  may  be  read  in  connection  with  the  undertaking  on  appeal, 
including  in  its  description  of  the  judgment  the  statement  of  the 
amount  for  which  it  is  entered,  and^  when  so  read,  sufficiently  identi- 
fies the  decision  to  confer  jurisdiction  on  the  Supreme  Court  by  the 
filing  of  the  transcript.     (Meridianal  Company  v.  Bourne,  324.) 

Appeal  and  Error — Scope  of  Review — Absence  of  Bill  of  Exceptions. 

17.  Absence  of  bill  of  exceptions  precludes  consideration  of  the 
testimony  and  of  rulings  on  the  admission  or  rejection  of  evidence, 
and  the  court  can  consider  only  whether  the  complaint  shows  a  cause 
of  action  and  the  findings  justify  the  judgment.  (Meridianal  Com- 
pany V.  Bourne,  324.) 

Appeal  and  Error — Scope  of  Beyiew— Absence  of  Bill  of  Exceptions. 

18.  In  the  absence  of  bill  of  exceptions,  the  court  cannot  consider 
depositions  accompanying  the  transcript.  (Meridianal  Company  t. 
Bourne,  324.) 
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Aiipeal  and  Error — Matters  Reviewable — ^Instmctloiui — ^Exceptioiui. 

19.  A  general  exception  is  sufficient  to  reserve  a  contention  that 
an  instruction  is  misleading  as  applied  to  the  facts  proved  by  the 
evidence.     (Provo  v.  Spokane,  P.  ft  S.  Ey.  Co.,  467.) 

Appeal  and  Error — Cnring  of  Error— Evidence— Bill  of  Exceptions. 

20.  Where  bill  of  exceptions  does  not  contain  all  the  evidence,  bat 
"is  certified  to  contain  *  *  evidence  necessary  for  the  presentation 
of  the  exceptions/'  and  it  affirmatively  appears  that  there  is  error, 
the  presumption  is  that  the  error  was  not  cured,  and  was  harmful. 
(Provo  V.  Spokane,  P.  ft  S.  By.  Co.,  467.) 

Appeal  and  Error— Review— Questions  Presented. 

21.  While  under  Section  548,  L.  O.  L.,  an  order  setting  aside  judg- 
ment is  deemed  a  final  judgment  for  the  purpose  of  review^  yet  as 
there  is  no  determination  on  the  merits,  the  propriety  of  a  ruling  that 
counterclaims  and  defenses  interposed  by  certain  of  the  defendants 
were  sufficient  cannot  be  reviewed.     (Archambeau  v.  Edmunson,  476.) 

Appeal  and  Error — Judgment  on  Demnrrer— Acceptance  of  Facts  in 
Complaint  as  True. 

22.  For  purposes  of  plaintifi^'s  appeal  from  judgment  rendered  on 
demurrer  to  the  complaint,  the  statement  of  facts  found  in  the  com- 
plaint must  be  accepted  as  true.  (The  Oregon  Home  Builders  v. 
Crowley,  517.) 

Appeal  and  Error— Directing  Judgment. 

23.  The  case  being  one  in  which  it  can  be  determined  from  the 
record  what  judgment  should  have  been  entered,  the  appellate  court 
will,  under  Article  VII,  Section  3,  of  the  Constitution,  direct  the  entry 
thereof.     (Learned  v.  Holbrook,  576.) 

Appeal  and  Error — Absence  of  Bill  of  Exception— Extent  of  Review. 

24.  No  bill  of  exceptions  accompanying  transcript  and  defendant's 
assignments  being  that  court  erred  in  overruling  demurrer  to  com- 
plaint and  in  refusing  and  in  giving  instructions,  the  only  matter 
which  will  be  considered  on  appeal  is  the  ruling  upon  demurrer;  the 
objection  that  a  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  never  being  waived  under  Section  72,  L.  O.  L. 
(Pratt  V.  Gibson,  609.) 

Appeal  and  Error — ^Exclusion  of  Evidence — ^Invited  Error. 

25.  Where  tendered  evidence  was  excluded  upon  solicitation  of  de- 
fendant, defendant  cannot  complain.  (City  of  Seaside  v.  Oregon 
Surety  ft  Casualty  Co.,  624.) 

Appeal  and  Error— Review— Findings. 

26.  Findings  of  fact  by  the  trial  court  in  a  case  tried  without  a 
jury  are  conclusive  in  so  far  as  they  are  supported  by  evidence. 
(Ditchburn  v.  Caples,  646.) 

Appeal  and  Error — Grantees  in  Deed— Tresmnption. 

27.  Where  sheriff's  return  upon  order  to  bring  in  new  parties 
showed  that  E.  had  succeeded  to  rights  of  M.,  it  will  be  presumed  that 
E.'s  wife,  who  joined  him  in  demurring  to  complaint,  and  who  is 
named  as  a  proper  party  in  assignments  of  error,  is  one  of  grantees 
in  deed  executed  by  M.     (Thomas  v.  Thruston,  650.) 
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Appeal  and  Error— Notice  of  Appeal— Adverse  Parties. 

28.  As  those  brought  in  by  due  service  of  court's  order  and  whose 
demurrers  to  complaint  were  sustained  were  adverse  parties  as  to  de- 
fendant, whose  motion  to  amend  his  answer  so  as  to  make  demurrants 
defendants  in  the  suit  was  denied,  the  Supreme  Court  acquired  no 
jurisdiction  of  defendant's  appeal  from  decree  after  trial  where  no 
notice  of  appeal  was  served  on  demurrants  in  view  of  Section  41, 
L.  O.  L.,  providing  that  when  a  complete  determination  of  a  contro- 
versy cannot  be  had  without  the  presence  of  other  parties,  the  court 
shall  cause  them  to  be  brought  in,  and  Section  558,  nroviding  that  the 
appellate  court  may  review  any  intermediate  oraer  invMving  the 
merits  or  necessarily  affecting  the  judgment  or  decree  appealed  from. 
(Thomas  v.  Thruston,  650.) 

Appeal  and  Error— Kecesslty  of  Remand — ^Receiver's  Accounts. 

29.  In  suit  to  foreclose  mortgages,  the  court,  pursuant  to  their 
stipulations,  having  appointed  a  receiver  to  take  cnarge  of  and  col- 
lect the  rents  and  profits  of  the  property,  and  such  receiver  having  col- 
lected the  rents  and  paid  current  expenses,  it  will  be  necessary  for 
the  trial  court  to  ascertain  the  amount  the  receiver  has  to  apply  on 
plaintiff's  mortgages,  and  the  suit  will  be  remanded  for  final  decree 
after  making  deduction  of  the  amount  available.  (Alliance  Tmst  Go. 
V.  Hubbard,  669.) 

See  Costs,  1. 
See  Criminal  Law,  2. 
See  Equity,  7, 
Bee  Judgment,  11. 

A8SE88MBMT. 

Bee  Municipal  Corporations,  17,  23-26. 
Bee  Trial,  2. 

QLty  Treasurer's  Sale  on  Reassessment  for  PabUc  DnprovemenlL 

See  Municipal  Corporations,  3. 

Assessment  for  Public  Improvement. 
See  Municipal  Corporations,  i-7. 

Correction  of  Assessment. 
See  Taxation,  1-A, 

ASSIGNMENT  FOR  BENEFIT  OF  OREDITORflw 

Bee  Corporations,  1-3. 

ASSIGNMENTS. 

Assignments — Broker's  Contract — ^Right  to  Commission. 

1.  Mere  fact  that  a  broker,  having  a  contract  for  commissions  to 
be  paid  out  of  a  certain  fund,  to  be  collected  from  the  sale,  assigned 
his  contract,  did  not  give  the  assignee  a  right  to  his  commission 
at  all  events;  but  he  was  entitled  only  to  a  commission  on  the  terms 
on  which  the  broker  would  have  been  entitled  thereto.  (Columbia 
Realty  Inv.  Co.  v.  Alameda  Land  Co.,  277.) 

ASSUMPTION  OF  RISK. 
See  Master  and  Servant^  11. 
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A8T0BIA,  OHABTEB  OF. 

6ee  City  of  Astoria  v.  Malone,  8S. 

ATTACHMENT. 

Attachment— Kecasilty  of  Compliance  Witb  Statate. 

1.  Attachment  proceedings  are  statutory,  and  the  substantial  re- 
quirements of  the  statute  must  be  complied  with.  (Murphy  y.  Bjelik, 
329.) 

ATTORNEY  AND  CIJENT. 

Attorney  and  CUent^-Bn^oyment — Evidence — Satisfaction  of  Judg- 
ment. 

1.  That  defendant,  sued  for  money  collected  by  him  on  a  judg- 
ment obtained  by  plaintiff,  signed  the  satisfaction  in  his  name  as  at- 
torney for  plaintiff,  is  some  evidence  that  plaintiff  employed  him 
as  attorney  in  the  action  in  which  the  judgment  was  recovered;  "at- 
torney," as  distinguished  from  "counsel,"  having  under  Sections  1074, 
1083,  L.  O.  L.,  power  to  satisfy  judgment.     (Caples  v.  Ditchburn,  264.) 

Attorney  and  Client  —  Action  for  Money  Collected  —  Presumption  — 
Borden  of  Proof. 

2.  On  evidence  that  plaintiff  owned  a  judgment  and  that  defend- 
ant as  attorney  collected  it,  the  presumption  is  that  plaintiff  owned 
all  the  money  collected;  so  that,  if  defendant  would  reduce  plaintiff's 
recovery  or  postpone  the  right,  he  must  do  so  by  offering  evidence, 
plaintiff  not  being  required  to  anticipate  defenses  relied  on.  (Caples 
V.  Ditchburn,  264.) 

Attorney  and  Client— Action  for  Money  Collected— Demand— Neces- 
sity of  Proof. 

3.  The  answer  in  an  action  against  an  attorney  for  money  col- 
lected claiming  part  of  the  money  and  justifying  possession  and  de- 
tention of  the  remainder,  it  is  unnecessary  for  plaintiff  to  give  evi- 
dence of  demand  of  payment,  which  it  is  obvious  would  have  been 
idle.     (Caples  v.  Ditchburn,  264.) 

Attorney  and  Client — Admissions — Effect. 

4.  In  suit  by  a  railroad  against  land  owners,  where  the  land 
owners  claimed  they  did  not  understand  the  effect  of  a  deed  of  theirs 
to  the  road,  but  their  previous  attorney,  who  acted  for  them  in  the 
transaction,  testified  unequivocally  that  they  did  understand  its  effect, 
and  their  present  attorney  in  court  stated  that  he  could  not  contra- 
dict such  previous  attorney's  testimony,  and  would  have  to  abide  by 
it,  the  announcement,  approved  by  the  court,  forever  settled  the 
question  that  the  land  owners'  deed  was  knowingly  executed  by  them 
as  a  substitute  for  and  in  lieu  of  their  previous  conveyance  to  the 
railway.     (Oregon-Wash.  B.  ft  N.  Co.  v.  Beed,  398.) 

Attorney  and  Client— Acting  for  Different  Parties. 

5.  Where  an  owner  contracted  for  the  erection  of  a  building,  and 
gave  mortgages  to  secure  the  money,  there  was  no  impropriety  in  her 
attorney's  acting  as  attorney  for  the  contractors  against  the  bank 
which  advanced  the  money  for  construction  after  his  relations  with 
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the  owner,  as  her  attorney,  had  ceased.    (Alliance  Trust  Co.  v.  Hub- 
bard, 669.) 

AUTHOBITT. 

8ee  Corporations,  1. 
Bee  Municipal  Corporations,  30. 
See  Principal  and  Agent,  1« 
Bee  Receivers,  1. 

Of  Oonrt  to  Graiit  a  New  Trial* 
Bee  New  Trial,  1. 

ATTTOMOBILE   COUJSIOlf. 

See  Municipal  Corporations,  12. 

BANKBUPTOY. 
Bankrnptcy— Bights  of  Trustee  Against  Bankrupt's  Surety. 

1.  Likewise,  the  contractor's  trustee  in  bankruptcy  was  postponed 
to  the  rights  of  the  surety,  since  the  trustee  takes  nothing  his  bank- 
rupt does  not  take.     (Derby  v.  United  States  etc.  Co.,  34.) 

Bankruptcy — ^Burden  of  Proof— Attack  on  Acconnting  by  Trustee. 

2.  If  the  trustee  in  bankruptcy  of  a  contractor  with  the  state  to 
install  plumbing  in  buildings,  and  the  bank  which  lent  the  contractor 
money,  would  overturn  the  accounting  had  by  the  surety  for  the  con- 
tractor with  the  Secretary  of  State,  supported  by  competent  testimony, 
they  must  show  the  account  is  erroneous,  and  specify  wherein  it  is  at 
fault.     (Derby  v.  United  States  etc.  Co.,  34.) 

BILL  OF  EZCEPTION& 

Bee  Exceptions,  Bill  of. 

BILU  AND  K0TE8. 
Bills  and  Kotes^Actlon— Defenses— Want  of  Consideration— Pleading. 

1.  The  petition,  in  action  on  a  note,  alleging  an  indebtedness  in 
settlement  of  which  the  note  was  given,  and  the  answer  not  denying 
this,  but,  though  alleging  want  of  knowledge  of  the  exact  amount  of 
the  indebtedness,  pleading  a  setoff,  the  defense  of  want  of  considera- 
tion is  not  available.     (Sanford  v.  Pike,  614.) 

Bills  and  Kotes— Consideration— Defenses. 

2.  In  an  action  on  notes  given  for  the  purchase  price  of  personal 
property,  it  is  no  defense  to  show  that  plaintiff  did  not  own  some  of 
the  property  which  he  represented  was  included  in  the  purchase,  un- 
less the  vaJue  of  such  property  be  shown,  the  fact  that  the  assets 
secured  by  the  purchasers  were  less  than  the  amount  which  they  paid 
entitling  them  to  no  relief,  as  they  might  have  made  an  improviaent 
bargain.     (Ditchburn  v.  Caples,  646.) 

LlabitLty  of  Wife  on  Note  Execnted-ln  Her  Name  by  Husband. 
Bee  Husband  and  Wife,  1. 

BONA  FIDE  FX7BOHA8EB. 

See  Sales,  7,  8. 
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BONDS. 
Bonds — ConditloiiB — ^Breach. 

1.  Obligation  on  a  bond,  conditioned  that  the  obligors  build  a 
mill  on  their  property,  is  matured  hy  their  selling  their  property 
without  constructing  the  mill.     (Learned  t.  Holbrook^  576.) 

See  Counties,  1.  "^ 

See  Damages,  8. 
See  Highways,  6,  7. 

Bond  of  Olty  Treasnrer. 

See  Municipal  Corporations,  27-29» 

Bond  Issue  of  Irrigation  Districts. 
See  Waters  and  Watercourses,  1. 

BBSAOH  OF  OONTBAOT. 

See  Master  and  Servant,  5,  6. 


Brokers— Bight  to  Conunlssion. 

1.  As  a  general  rule,  a  broker  is  entitled  to  its  commission  when  it 
produces  a  purchaser  with  whom  the  seller  made  a  binding  contract 
of  sale;  but  the  rule  is  subject  to  modification  by  the  contract  of  the 
parties.     (Columbia  Bealty  Inv.  Co.  v.  Alameda  Land  Co.,  277.) 

Broken — Contracts — Oonstmction. 

2.  A  broker's  contract  for  commissions,  to  be  paid  on  a  basis  of 
20  per  cent  of  the  selling  price  out  of  the  first  moneys  collected  from 
the  sale  of  lots,  entitling  the  agents  to  retain  out  of  each  payment 
collected  such  amount  as  was  then  due  and  payable,  but  not  other- 
wise, entitles  the  broker  to  commission,  not  at  all  events,  but  only 
out  of  a  specific  fund.  (Columbia  Bealty  Inv.  Co.  v.  Alameda  Land 
Co.,  277.) 

Brokers — Oommil^slon — Specific  Funds. 

3.  A  promise  to  pay  a  broker  commission  out  of  a  specific  fund, 
to  be  collected  by  him,  is  enforceable  only  on  allegations  and  proof 
that  the  fund  named  is  adequate  for  the  payment  demanded.  (Colum- 
bia Bealty  Inv.  Co.  r.  Alameda  Land  Co.,  277.) 

Brokers — ^Actions — ^Evidence — ^Admissibility. 

4.  In  a  broker's  action  for  commission,  to  which  under  his  contract 
he  was  entitled  only  if  the  sale  was  completed  and  the  price  paid, 
it  was  competent  for  the  defendant  to  prove  that  it  canceled  con- 
tracts held  by  purchasers  who  were  unable  to  pay.  (Columbia  Bealty 
Inv.  Co.  V.  Alameda  Land  Co.,  277.) 

Brokers— Actions — Findings — Sufllciency. 

5.  Where  the  court  found  that  the  broker  had  received  all  commis- 
sions to  which  he  was  entitled,  except  a  certain  sum,  that  all  the 
cancellations  of  contracts  had  been  necessary,  that  the  expense  there- 
of was  a  certain  sum  to  be  borne  under  the  contract  proportionately 
by  the  broker  and  defendant,  the  findings  supported  a  judgment  in 
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defendant's  favor  for  the  difference  between  .tbe  commission  dne  and 
the  balance  due  defendant  because  of  the  cancellations,  and  failure 
to  make  additional  findings  was  not  error.  (Columbia  Bealty  InT. 
Co.  y.  Alameda  Land  Co.,  277.) 

Brokers— Knowledge  of  Agent— Notice  to  PrInelpaL 

d.  That  a  broker  assisting  plaintiff  in  negotiating  an  exchange 
was  also  the  agent  of  defendant  could  not  of  itself  warrant  the  re- 
fusal of  an  instruction  that  notice  to  the  broker  was  notice  to 
plaintiff.     (Ward  v.  Jenson,  314.) 

Brokers— Contract  of  Employment— Statute  of  Frauds. 

7.  Letter  from  defendant,  in  reply  to  some  letter,  stating  that  if 
plaintiff  has  a  customer  for  defendant's  land,  he  will  make  a  price  of 
$15  an  acre  net  to  defendant,  reply  from  plaintiff,  stating  it  will 
endeavor  to  make  as  much  profit  as  possible,  and  will  expect  defend- 
ant to  protect  it  in  the  matter  of  difference  between  net  price  and 
the  quotation  to  be  made  to  purchaser,  and  letters  from  defendant 
agreeing  to  protect  plaintiff  in  such  matter,  are  insufficient  as  a  eon- 
tract  of  employment  of  broker  to  sell  real  estate,  within  Section  808, 
L.  O.  L.,  declaring  such  a  contract  void,  unless  there  be  a  written 
memorandum  thereof,  subscribed  by  the  parties,  expressing  the  con- 
sideration, and  excluding  all  evidence  of  the  agreement  other  than 
the  writing  or  secondary  evidence  of  its  contents;  there  being  no 
words  of  employment,  and  it  being  necessary  that  the  papers  estab- 
lish the  hiring  and  the  consideration  for  it.  (Great  Western  Land 
Co.  V.  Waite,  488.) 

Brokers — Contract  of  Employment — Statute  of  Frauds. 

8.  Correspondence  held  not  to  show  a  contract  of  employment  of 
plaintiff  by  defendant  as  his  broker  to  sell  land,  within  Section  808, 
L.  O.  L.,  requiring  a  written  memorandum  of  such  contract,  expressing 
the  consideration.     (Great  Western  Land  Co.  v.  Waite,  488.) 

Brokers — ^Employment  of  Broker— ^Writing  Stating  Amount  of  Com- 
mission— Statute  of  Frauds. 

9.  By  the  statute  of  frauds,  Section  808,  subdivision  8,  L.  O.  L., 
rendering  void  an  agreement  authorizing  or  employing  an  agent  or 
broker  to  sell  or  purchase  realty  for  compensation  or  a  commission,  the 
writing  employing  a  broker  must  state  the  amount  of  the  commission 
agreed  to  be  paid  to  him,  that  being  a  requirement  predicated  on  the 
fact  that  the  amount  of  the  commission  agreed  upon  constitutes  a 
term  of  the  contract.     (The  Oregon  Home  Builders  v.  Crowley,  517.) 

Brokers — Contract  of  Employment  of  Broker  to  Exchange  Realty-* 
Writing -Expressing  Consideration. 

10.  The  writing  signed  by  an  owner  of  property  employing  a  cor- 
poration to  procure  its  exchange,  reading  that  he  agreed  to  pay  the 
corporation  in  cash  as  a  commission  for  its  services  2%  per  cent  on 
the  selling  price  of  the  price  for  which  the  property  was  sold  or  at 
which  it  was  exchanged,  satisfied  the  statute  of  frauds.  Section  808, 
subdivision  8,  L.  O.  L.,  as  to  agreements  employing  agents  or  brokers 
to  sell  or  purchase  realty,  by  expressing  the  consideration.  (The 
Oregon  Home  Builders  v.  Crowley,  517.) 

Brokers — Contract — ^Performance  of  Action  on  Which  Promise  was 
Conditioned — Conversion  of  Offer  Into  a  Binding  Agreement. 

11.  Where  a  corporate  realty  broker,  employed  to  effect  an  ex* 
change  of  property^  did  so,  thus  performing  the  act  on  which  its  em- 
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plo7er'8  promise  to  pay  commission  was  conditioned,  it  furnished  the 
consideration  necessary  to  convert  its  employer's  promise  to  pay 
commission  into  an  obligation  to  pay  it,  thus  transforming  into  a 
binding  agreement,  satisfying  the  statute  of  frauds,  Section  808, 
subdivision  8,  L.  O.  L.,  its  employer's  written  offer  to  pay  commission 
for  services  in  effecting  exchange.  (The  Oregon  Home  Builders  t. 
Crowley,  517.) 

Brokers-— Oontnct — Statute  of  Frauds — Oongideration. 

12.  Under  Section  808;  subdivision  8,  L.  O.  L.,  requiring  broker's 
contract  to  buy  or  sell  to  state  the  consideration,  while  the  considera- 
tion must  be  expressed,  it  need  not  be  formally  and  precisely  ex- 
pressed, and  it  is  sufficiently  expressed  if  it  appears  by  necessary 
inference.     (The  Oregon  Home  Builders  t.  Crowley,  517.) 

Brokers — Statute  of  Frauds — Written  Offer — ^Parol  Acceptance. 

13.  A  written  offer  may  constitute  a  sufficient  memorandum  of 
the  broker's  written  contract  required  by  Section  808,  subdivision  8, 
L.  O.  L.,  to  charge  the  party  making  it,  if  it  is  later  accepted  by 
parol.     (The  Oregon  Home  Builders  y.  Crowley,  517.) 

Employment  of  Broker. 

See  Contracts,  1,  2« 
Bee  Evidence,  11. 

BUDGET  LAW. 

Effect  to  Comply  With  tbe  Budget  Law. 
See  Highways,  8. 

BULK  BALES. 

See  Election  of  Remedies,  2. 

See  Fraudulent  Conveyances,  1-3. 

BUBDEN  OF  PBOOF. 

See  Appeal  and  Error,  13,  14. 

See  Attorney  and  Client,  2,  3. 

See  Bankruptcy,  2. 

See  Corporations,  8. 

See  Damages,  6. 

See  Highways,  1. 

See  Quieting  Title,  2. 

See  Sales,  6. 

See  Taxation,  2. 

See  Vendor  and  Purchaser,  8. 

See  Wills,  1. 


Oarziers — Carriage  of  Passengers — ^Injuries  to  Passengers— Negligence. 

1.  Where  a  door  leading  from  the  main  compartment  of  the 
street-car  to  the  front  platform  and  designed  to  swing  either  way  for 
the  ingress  or  egress  of  passengers  worked  so  hard  that  a  passenger 
who  was  directed  bv  the  motorman  to  push  on  the  door  was,  when 
she  finally  forced  the  door  open,  carried  by  the  force  of  her  push 
and  the  sudden  opening  out  into  the  platform  and  down  into  the 
highway  where  she  fell,  the  street  railway  company  cannot  defeat 
recovery  on  the  ground  that  there  was  no  actionable  negligence,  for 
the  door,  in  the  very  nature  of  things,  was  defective.  (Adams  v. 
Portland  By.  L.  ft  P.  Co.,  602.) 
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Oarrien  —  Oarriage  of  PasBengerB  —  Duty  to  AsBist   Passenger  tn 

Alighting. 

2.  While  a  carrier  is  ordinarily  under  no  duty  to  assist  a  pas- 
senger in  alighting,  it  is  the  duty  of  the  carrier's  servants  to  assist 
a  passenger  where  there  is  some  unusual  danger  or  difficulty  arising 
from  the  means  afforded  for  alighting.  (Adams  y.  Portland  By.  Ii. 
A  P.  Co.,  602.) 

Carriers — Carriage  of  Passengers — ^AcUons — Jury  Qnestion. 

3.  In  an  action  for  injury  received  by  plaintiff  when  she  fell  as 
the  result  of  the  sudden  opening  of  a  door  on  street-car  furnished  for 
egress  against  which  she  was  told  to  push,  question  whether  carrier's 
servants  in  charge  of  the  ear  were  negligent  in  failing  to  open  the 
door,  held,  under  the  evidence,  for  the  jury.  (Adams  v.  Portland 
Ry.  L.  &  P.  Co.,  602.) 

See  Trial,  12. 

CASES  IN  THE  OBEOON  BEP0ET8. 

Applied,  Approved,  Cited,  Distinguished,  Followed  and  Overmled  in 
This  Volume. 

See  Table  in  Front  of  this  Volume. 

CHABTEBS  OF  CITIES. 

Cited  and  Construed  in  this  Volume. 

CITY  OF  ASTORIA. 
See  City  of  Astoria  v.  Malone,  88. 

CITY  OF  EUGENE. 
Bee  City  of  Eugene  v.  Garrett,  435. 

CITY  OF  GRANTS  PASS. 
See  City  of  Grants  Pass  v.  Rogue  River  Pub.  Serv.  Corp.,  637. 

CITY  OF  PORTLAND. 

See  Crowe  t.  Albee,  148. 

See  Elliott  v.  City  of  Portland,  47. 

See  City  of  Portland  v.  Blue,  271. 

See  Smith  v.  Meier  &  Frank  Inv.  Co.,  683. 

See  Wilson  v.  City  of  Portland,  507. 

CITY  OF  SEASIDE. 
See  Grimes  v.  City  of  Seaside,  256. 

CHATTEL  MOBTOAOES. 
Chattel  Mortgages— Execution— Priority — Statutes. 

1.  Section  7407,  L.  O.  L.,  having  been  enacted  after  Section  799, 
prevails  in  case  of  any  repugnancy  as  regards  priority  between  un- 
recorded chattel  mortgage,  without  delivery  and  change  of  posses- 
sion, and  subsequently  levied  executions.     (Pattee  v.  Harbaugh,  612.) 

Chattel  Mortgages^-Prlority — Execution — Statutes. 

2.  Execution  creditors  being  classified  by  Sections  233,  301, 
L.  O.  L.,  as  purchasers  in  good  faith,  as  against  third  persons,  are 
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protected  b7  Section  7407,  subsequently  enacted,  declaring  unrecorded 
chattel  mortgages,  without  delivery  and  change  of  possession  of 
property,  roid  as  against  subsequent  purchasers  in  good  faith.  (Pat- 
tee  T.  Harbaugh,  612.) 

OIBCfUIT  COUBTSL 
See  Gourtfli  8, 4. 

CITATION. 
Order  for  Pablication  on  Sale  of  Land. 
Bee  Executors  and  Administrators,  1. 

CITIES. 
Bee  Municipal  Corporations. 

CITT  CHABTEBS. 

Bee  Charter  of  Cities. 

CITT  OBDINANCES. 

Bee  Municipal  Corporations. 

ClVn.  SEBVICE  BOABO. 

Bee  Municipal  Corporations,  9-11. 

COMMISSION. 
Bee  Assignments,  1. 
See  Brokers,  1-^,  ^11. 
See  Contracts,  1,  2. 

COMMON  LAW. 

Bee  Statutes,  8. 

CONCLTJSIVENES& 
See  Equity,  1. 
See  Judgment,  1,  2,  4,  8,  10. 

CONDITIONAL  SALES. 
See  Sales,  4rS. 

CONDITIONS. 

When  Condition  of  Bond  to  Bnlld  Mill  is  Matured. 
See  Bonds,  1. 

CONSIDEBATION. 

See  Bills  and  Notes,  1,  2. 

See  Brokers,  10,  11,  12.  « 

See  Contracts,  1. 

See  Tenancy  in  Common,  1,  2. 

CONSTITUTIONAL  LAW. 

Constitutional  Law— Ordinances— ^^Conspiracy  to  Injure  Trade,  Busl- 
nees  or  Commerce*'— "Strikes"— •'Boycott"— •Ticketing." 

1.  A  municipal  ordinance  defined  conspiracies  to  injure  trade,  busi- 
ness or  commerce  as  any  combination  or  agreement  between  two  or 
more  persons  not  to  buy  from  or  sell  to,  or  have  dealings  with  any 
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person  or  persons^  or  to  induce  or  attempt  to  induce  other  persont  not 
to  buy  from  or  have  dealings  with  any  person  or  persons,  etc.,  for  the 
purpose  or  with  the  intent  to  compel  or  force  employment  or  discharge 
from  his  employment.  The  ordinance  further  declared  that  if  any 
person  alone  or  in  company  with  others  shall  carry  or  display,  or  cause 
to  be  carried  or  displayed,  print  or  circulate,  or  cause  to  be  printed 
or  circulated,  any  banner,  sign,  etc.,  which  by  its  terms  directly  or 
indirectly  induces  or  attempts  to  induce  others  not  to  buy  from  or  sell 
to  or  have  dealings  with  any  designated  person,  or  shall  loiter  or 
parade  back  and  forth,  or  cause  any  person  or  persons  to  loiter  or 
parade  back  and  forth,  in  front  of,  or  in  the  vicinity  of,  any  store, 
etc.,  such  conduct  shall  be  prima  facie  evidence  of  a  conspiracy  to  in- 
jure the  trade  or  business  of  the  person  or  persons  referred  to  by  the 
banner,  etc.,  or  whose  property  is  thus  patrolled.  A  "strike"  is  defined 
as  the  act  of  a  body  of  workmen  employed  by  the  same  master  in  stop- 
ping work  all  together  at  a  prearranged  time,  and  refusing  to  continue 
untU  some  concession  is  granted  by  the  employer,  while  a  "boycott" 
is  defined  as  a  combination  to  cause  a  loss  to  one  person  by  coercing 
others  against  their  will  to  withdraw  from  him  their  business  inter- 
course,  by  threats  that  unless  others  do  so,  the  combination  will  cause 
similar  loss  to  them.  Held,  that  the  ordinance,  even  though  valid  as 
applied  to  "picketing,"  which  is  defined  as  posting  members  of  a  trade 
union  on  a  strike  at  all  the  approaches  to  works  for  the  purpose  of  ob- 
serving or  reporting  the  workmen  going  to  or  coming  from  the  works, 
and  of  using  such  influence  as  may  be  in  their  power  to  prevent  the 
workmen  from  accepting  work  there,  it  is  invalid  in  depriving  work- 
men of  their  right  to  strike  en  masse;  that  right  having  been  recog- 
nized for  many  years.     (Hall  v.  Johnson,  21.) 

CoDBtltutioiial  Law— Homestead — Grant  of  Special  Privileges— Home- 
stead Law. 

2.  The  homestead  statute  (Sections  221,  222)  is  not  violative  of 
Article  I,  Section  20,  of  the  Constitution,  as  granting  privileges  or  im- 
munities to  one  citizen  which  under  the  same  terms  would  not  belong 
to  all,  because,  as  construed,  a  debtor  claiming  homestead  living  in 
an  addition  where  city  lots  are  platted  25  by  100  feet,  and  his  neigh- 
bor, just  over  the  line,  residing  in  an  addition  where  the  lots  are 
platted  100  by  100  feet,  would  be  on  an  unequal  footing,  in  that  each 
would  be  entitled  to  a  homestead  exemption  of  one  lot  irrespective 
of  value.     (Watson  v.  Hurlburt,  297.) 

Coxurtdtutional  Law — Obligation  of  Oontraets— Amendment  of  Oonetl- 
tation — Oharter  of  Corporation. 

3.  Stock  in  a  bank  subscribed  for  when  Article  XI,  Seetion  3,  of 
the  Constitution,  provided,  as  it  did  when  the  corporation  was  created, 
that  stockholders  should  be  liable  for  the  corporation's  indebtedness 
only  to  the  amount  of  their  unpaid  subscription,  was  not  subject  to 
the  subsequent  amendment  (see  Laws  1913,  p.  8)  imposing  a  double 
liability  on  stockholders  in  a  bank.  (First  Nat.  Bank  v.  Multnomah 
State  Bank,  423.) 

Constitutional  Law— Obligation  of  Contracts— Corporations— LiaUlity 
of  Stock. 

4.  A  bank  having  been  incorporated  when  Article  XI,  Section  3, 
of  the  Constitution,  provided  that  stockholders  should  be  liable  for 
the  corporation's  indebtedness  only  to  the  extent  of  their  unpaid  sub- 
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Beription,  holders  of  stock  subscribed  for  after  the  going  into  effect 
of  the  amendment  of  Section  4585,  L.  O.  L.,  by  Laws  of  1911,  page 
243,  increasing  the  liability,  was  not  subject  .thereto;  the  charter 
controlling.     (First  Nat.  Bank  t.  Multnomah  State  Bank,  423.) 

Constltational  Law— Witnesses — Reversals  and  Annuities. 

5.  Section  3145,  L.  O.  L.,  entitling  witnesses  to  mileage  at  the  rate 
of  10  cents  a  mile  except  in  counties  of  50,000  inhabitants,  where  the 
rate  is  fixed  at  5  cents,  applies  to  all  citizens,  and  is  not  inimical  to 
Article  I,  Section  20,  of  the  Constitution,  providing  that  no  law  shall 
be  passed  granting  to  any  citizen  privileges  of  annuities,  which  upon 
the  same  terms  shall  not  equally  belong  to  all  citizens.  (City  of  Bea* 
side  V.  Oregon  Surety  ft  Casualty  Co.,  624.) 

See  Appeal  and  Error,  4. 

See  Municipal  Corporations,  31. 

See  Statutes,  2. 

OOKSTITUnON  OF  OBEOON. 

Cited  and  Construed  in  Uils  Volnme. 

See  Table  in  Front  of  this  Volume. 

» 

CONSTBTJCTION. 

See  Brokers,  2. 
See  Homestead,  8. 

CONnNUANCB. 

Continuance— Discretioii — ^Exercise. 

1.  On  application  for  a  continuance,  trial  court  should  exercise  its 
judicial  discretion  according  to  fixed  legal  principles  in  order  to  pro- 
mote substantial  justice.     (Elliott  v.  Lawson,  450.) 

Continuance— Denial— ^Propriety. 

2.  A  member  of  the  National  Guard  who  was  in  federal  service 
was  granted  a  furlough  to  return  to  attend  to  some  of  his  private 
business.  While  traveling  in  an  automobile  to  connect  with  the  only 
train  that  day  leaving  the  locality  and  by  which  he  could  return  to 
his  regiment  within  the  time  specified  by  his  furlough,  he  was  served 
with  summons  and  complaint.  He  had  no  more  than  a  half  hour  in 
which  to  look  up  his  attorney  and  advise  him  of  the  situation,  which 
he  did.  Such  guardsman  was  unable  to  advise  his  attorney  of  the 
circumstances,  and  his  testimony  was  necessary  to  explain  books  of 
account  necessary  to  his  defense.  Held  that,  as  it  is  the  policy  of 
the  law  to  give  a  party  to  an  action  his  day  in  court  or  a  sufficient 
opportunity  to  make  any  defense  claimed  by  bim,  the  denial  of  an 
application  for  a  continuance  on  behalf  of  such  national  guardsman 
to  enable  him  to  make  his  defense,  it  appearing  that  trial  was  had 
approximately  a  month  after  service  of  process,  was  an  abuse  of  dis- 
cretion, this  being  particularly  true  in  view  of  the  policy  of  the  law 
as  shown  by  Laws  of  1917,  page  515,  relating  to  the  suits  to  foreclose 
mortgages,  and  levy  execution  of  judgment  upon  and  against  lands  of 
soldiers  and  sailors  in  actual  service.     (Elliott  v.  Lawson,  450.) 

CONTBACTS. 

Contracts — Consideration — Contract  to  Pay  Commission. 

1.  Tbe  services  rendered  by  a  corporation  employed  to  procure 
an  exckange  of  realty  were  thd  consideration  for  its   employer's 
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promise  to  paj  eommission,  because  the  services  to  be  rendered  fur- 
nished the  only  inducement  for  the  promise.  (The  Oregon  Home 
Builders  v.  Crowley,  517.) 

Oontracta — OonBideration— Broker's  Contract. 

2.  An  owner's  promise  in  his  written  offer  to  pay  a  commission 
for  the  sale  or  exchange  of  realty  was  designed  to  procure  a  broker's 
services,  such  services  to  be  rendered  are  taken  as  the  consideration 
for  the  promise.     (The  Oregon  Home  Builders  v.  Crowley,  517.) 

Oontracts — ^Performance — "Impossible/' 

3.  Contract  of  parties  to  build  a  mill  on  their  property  is  not  "im* 
possible"  of  performance,  so  as  to  excuse  nonperformance,  because  the 
mill  could  not  be  profitably  operated  without  vacation  of  streets; 
impossible  not  meaning  impracticable.     (Learned  r.  Holbrook,  576.) 

Oontracts — ^Possibility  of  Performance — Vacation  of  Street — Evideaice. 

4.  As  showing  willingness  of  a  city  council  to  vacate  streets  for 
industrial  plants,  an  or£nance  for  such  purpose,  though  not  comply- 
ing with  statutory  requirements,  is  admissible.  (Learned  t.  Holbrook, 
676.) 

See  Assignments,  1. 

See  Brokers,  2,  9-13. 

See  Constitutional  Law,  8,  4* 

See  Corporations,  9. 

See  Counties,  1. 

See  Damages,  7. 

See  Evidence,  2. 

See  Highways,  6,  7. 

See  Landlord  and  Tenant,  1. 

See  Principal  and  Agent,  2. 

See  Schools  and  School  Districts,  1-4. 

See  States,  1-3. 

See  Statute  of  Frauds,  1,  2. 

See  Subrogation,  1,  2. 

See  Vendor  and  Purchaser,  1-5. 

Employer's  Contract  to  Furnish  Medical  Benrieag. 
See  Master  and  Servant,  1-6. 

C0NTBIBX7T0KY  NEGIJOENCnB. 

Bee  Master  and  Servant,  9,  10. 

00BP0&ATI0K8. 

Corporations — Assignments  for  Creditors—Ofllcer's  Lack  of  Anthoritr 
to  Execute. 

1.  Where  a  corporation  never  authorized  its  president  and  secretary 
to  execute  an  assignment  of  assets  for  the  benefit  of  all  creditors,  the 
document  executed  by  them  is  of  no  force  and  effect.  (Bell  ft  Co. 
V.  Vogt,  102.) 

Corporations— Assignments  for  Creditors— -Pleading— Admission. 

2.  In  suit  wherein  an  accounting  was  sought  from  the  alleged  trus- 
tee of  an  insolvent  corporation,  a  paragraph  of  the  answers,  reading 
that  on  or  about  a  certain  date  the  company  was  indebted  to  various 
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creditors  in  various  sums  of  money,  and  orally  requested  defendant, 
through  its  officers,  to  receive  any  moneys  that  might  be  collected 
by  the  collector  for  the  corporation,  and  to  pa^  them  out  to  various 
creditors,  which  defendant  orally  agreed  to  do,  did  not  admit  an  assign- 
ment for  the  benefit  of  all  creditors  or  any  particular  creditor,  and 
contained  nothing  whereon  to  base  claim  against  defendant,  alleged 
trustee.     (Bell  ft  Co.  v.  Vogt,  102.) 

Oorporations — ^ABsigiimentB  for  Oredltors — Suit  for  Acconntiiig  fromi 
Alleged  Tmste^— Burden  of  Plaintiff. 

3.  To  give  a  creditor  seeking  an  accounting  from  the  alleged  trus- 
tee of  an  insolvent  corporation  any  standing  in  court  in  such  a  suit, 
the  creditor  must  establish  a  valid  assignment  for  creditors  by  the 
corporation,  in  which  the  creditor  has  a  beneficial  interest.  (Bell 
ft  Co.  v.  Vogt,  102.) 


Corporations — Creditors'  Salt — ^AToldlng  Mortgag»->Fraud— Evidence. 

4.  Evidence,  in  suit  by  nonsecured  creditors  of  a  corporation  to 
defeat  or  reduce  the  amount  of  its  mortgag'*,  held  to  show  the  in- 
debtedness represented  by  the  mortgage  and  secured  notes  to  be  free 
from  fraud.     (Brayton  ft  Lawbaugh  v.  Monarch  Lum.  Co.,  365.) 

Corporations — Creditors'  Bolt — Avoiding  Deed. 

5.  Conveyances  by  an  insolvent  corporation  of  all  its  assets  to 
another  corporation  without  property,  consideration  for  which  failed, 
and  conveyances  of  such  property  by  the  second  corporation  without 
authorization  to  the  mortgagees  of  the  first  corporation,  knowing  of 
the  circumstances,  are  properly  annulled  at  suit  of  the  creditors  of 
the  first  corporation.  (Brayton  ft  Lawbaugh  v.  Monarch  Lum.  Co., 
365.) 

Corporations — ^Pledge  of  Stock — ^Protection  by  Pledgee. 

6.  The  pledgee  of  stock  may  maintain  suit  to  protect  his  rights 
in  and  to  it  where  the  pledgor  might  have  done  so.  (First  Nat.  Bank 
V.  Multnomah  State  Bank,  423.) 

Corporations-— Guaranty  of  Lease  of  Customer. 

7.  A  brewing  corporation  can  legally  guarantee  the  performance 
of  any  condition  in  a  lease  to  a  saloon-keeper  who  stipulates  exclu- 
sively to  sell  such  corporation's  beer.  (Depot  Realty  Syndicate  v.  En- 
terprise Brewing  Co.,  560.) 

Corporations  —  Acts   of  Officers  Beyond  Authority  —  Batiflcatlon  ^- 
Sllence. 

8.  Where  an  agent  for  a  brewing  corporation  guarantees  payment 
of  rent  by  a  saloon-keeper  without  authority,  but  the  landlord  writes 
the  officers  of  the  corporation  as  to  the  fact,  asking  if  it  is  all  right, 
silence  on  the  part  of  the  brewing  company  renders  it  liable  for  subse- 
quently accruing  rent,  but  not  for  prior  rent,  it  being  the  duty  of  the 
principal  to  immediately  deny  the  authority  of  the  agent  if  it  desires 
not  to  be  bound.  (Depot  Realty  Syndicate  v.  Enterprise  Brewing  Co., 
560.) 

Corporations — Powers  of  Managing  Officers — Contracts  of  Guaranty. 

9.  The  managing  officers  of  a  brewing  corporation  have  the  power 
to  authorize  an  agent  to  guarantee  the  conditions  in  leases  to  saloon- 
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keepers,  or  to  ratify  such  a  gruaranty,  without  a  resolution  of  the 
directors;  such  officers  of  a  corporation  having  power  coeztensiTe  with 
those  of  the  principal,  except  as  to  matters  over  which  the  stock- 
holders alone  have  control,  and  power  to  adopt  any  reasonable  means 
that  might  tend  to  advance  the  interests  of  the  corporation.  (Depot 
Realty  Syndicate  v.  Enterprise  Brewing  Co.,  560.) 

Ctorporatioiui  —  Onaranty  —  Anthorlty  of  Agent  —  Sufficiency  of  Brl- 
dence. 

10.  Evidence  Tield  insufficient  to  support  a  finding  that  a  state  agent 
for  a  brewing  corporation  had  authority  to  guarantee  payment  of  rent 
by  a  saloon-keeper  to  a  landlord.  (Depot  Bealty  Syndicate  y.  Enter- 
prise Brewing  Co.,  560.) 

See  Constitutional  Law,  4L 

008T8. 

Co8t8 — On  Appeal— Bevenal  m  to  Costs. 

1.  Although  the  judgment  for  costs  was  reversed,  appellant  was  not 
entitled  to  costs  in  the  Supreme  Court,  where  the  principal  judgment 
was  affirmed;  the  procedure  for  taxation  of  costs  provided  by  Sec- 
tions 569,  570,  and  581,  L.  O.  L.,  although  ancillary  to  the  principal 
matter  in  dispute,  being  in  practice  entirely  separate  from  the  latter. 
(School  Dist.  No.  30  v.  Alameda  Constr.  Co.,  132.) 

Costs — Disbursements  of  First  ndaL 

2.  Where  defendant  secured  an  erroneous  decision  on  the  first  trial, 
which  decision  was  set  aside  on  plaintiff's  motion,  plaintiff,  who 
secured  judgment  on  the  second  trial,  was  entitled  to  disbursements 
incurred  at  the  first  trial  under  Section  566,  L.  O.  L.,  providing  that 
party  entitled  to  costs  shall  have  allowed  all  necessary  disbursements. 
(City  of  Seaside  v.  Oregon  Surety  ft  Casualty  Co.,  624.) 

See  Appeal  and  Error,  11. 

OOUJnTiES. 
Counties — Contract  for  Work — Bond— statute. 

1.  Section  6266,  L.  O.  L.,  requiring  anyone  contracting  with  the 
state,  a  municipality,  county,  or  school  district  for  prosecution  of  any 
work  to  give  the  usual  penal  bond,  with  the  additional  obligations 
that  he  make  payments  to  all  supplying  him  labor  or  material  for  any 
prosecution  of  the  work,  is  not  limited  to  what  is  incorporated  into 
the  work,  but  concerns  every  approximate  relation  of  the  contractor 
to  that  which  he  has  contracted  to  do.  (Multnomah  County  t.  United 
States  F.  ft  G.  Co.,  198.) 

LlabiUty  of  County  for  Personal  Injuy. 
See  Highways,  1-5. 

COUNTY  COUBT. 

Delegation  of  Power  to  Improve  a  County  Bead. 
See  Highways,  9. 

COUNTY  BOADS. 

See  Municipal  Corporations,  32. 
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OOUBTB. 
Courts — Orders  TSfunc  Pro  Tunc 

1.  An  order  for  a  nunc  pro  tunc  entry  of  findings  not  stating  wliat 
conclusion  of  fact  or  law  had  been  theretofore  made  is  insufficient, 
and  such  entry  must  neither  add  to  nor  take  from  the  original. 
(Crowe  T.  Albee,  148.) 

Ckmrts— Jurisdiction— "Proceeding  in  Bern**— "Subject  Matter." 

2.  Under  Section  63|  L.  O.  li,,  providing  that  a  court  shall  be 
deemed  to  have  acquired  jurisdiction  from  the  time  of  the  service 
of  the  summons,  Section  51  providing  that  actions  at  law  shall  be 
eommenced  by  iuing  a  complaint  with  the  clerk  of  the  court,  Section 
395  providing  in  effect  that  Section  51  applies  to  commencement  of 
suits  in  equity,  Section  526  providing  that  an  action  or  suit  is  deemed 
to  be  pending  from  the  commencement  thereof  until  it  is  finally  de- 
termined on  appeal  or  until  the  expiration  of  the  period  allowed  to 
take  an  appeal,  and  Section  396  providing  that  any  suit  for  a  disso- 
lution of  the  marriage  contract  may  be  commenced  and  tried  in  any 
part  of  the  state  in  which  either  party  to  the  suit  resides,  where 
both  suits  were  for  divorce,  involving  the  status  of  the  parties,  the 
Circuit  Court  of  M.  County  could  not,  after  the  husband  had  com- 
menced suit  in  the  Circuit  Court  of  another  county  by  filing  a  com- 
plaint and  issuing  summons,  acquire  jurisdiction  over  the  subject 
matter  of  the  suit  and  of  the  person  of  the  husband,  although  the 
summons  was  first  served  in  the  suit  by  the  wife  in  M.  County;  the 
rule  being  that,  when  a  court  of  competent  jurisdiction  acquires 
jurisdiction  of  the  subject  matter  of  a  case,  its  authority  continues 
subject  only  to  appellate  authority  until  the  matter  is  finally  dis- 
posed of,  a  divorce  proceeding  in  so  far  as  it  fixes  the  status  of  the 
parties  being  a  "proceeding  in  rem,**  and  "subject  matter"  in  its 
broadest  sense  meaning  object,  the  thing  in  dispute,  but  in  a  legal 
sense,  when  reference  is  made  to  matters  of  jurisdiction,  meaning  the 
nature  of  the  case  and  the  relief  sought.     (Matlock  v.  Matlock,  307.) 

Courts — Oircuit.  Courts — ^Presumj^on  of  Jurisdiction. 

3.  The  Circuit  Court  being  a  Superior  Court  of  record,  when  it 
produces  a  judgment  relating  to  a  matter  within  the  general  scope 
of  its  powers,  such  judgment  generally  proves  itself,  and,  in  the 
absence  of  affirmative  evidence  to  the  contrary,  jurisdiction  will 
usually  be  presumed.     (Murphy  v.  Bjelik,  329.) 

Courts — Circuit  Court— Jurisdiction. 

4.  If  in  rendering  judgment  the  Circuit  Court  was  not  proceed- 
ing according  to  common  law,  as  where  exercising  special  powers  not 
brought  into  action  according  to  common  law,  jurisdiction  will  not 
be  presumed  from  the  fact  of  judgment,  but  must  be  made  affirma- 
tively to  appear  on  the  face  of  the  record.     (Murphy  v.  Bjelik,  329.) 

Small  Claims  Department  in  District  Courts. 

See  Appeal  and  Error,  3. 
Jurisdiction  of  County  Court  Over  County  BoadSi 

See  Municipal  Corporations,  32. 

Approval  of  Bond  Issue  of  Irrigation  Districts, 
See  Waters  and  Watercourses,  1. 
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OOVENANTa 
Bnnning  VnOk  the  Land. 
See  BailroadB,  1,  2. 

CBEDITOBS'  SUIT. 
See  Corporationfly  4^  5. 

CRIMINAL  LAW. 

criminal  Law— ProUbitlon— Nature  of  Acts  Wliicli  can  be  ProUbited. 

1.  It  is  fundamentally  true  that  whatever  may  be  enjoined  by  a 
court  of  equity  may  by  legislation  be  declared  nuUum  prohibitum, 
(Hall  V.  Johnsoui  21.) 

Criminal  Law— Appeal — Formal  Defects. 

2.  The  contention  that  the  judgment  of  conviction  should  be  af- 
firmedi  because  defendant's  counsel  moved  for  a  directed  verdict  in* 
stead  of  a  verdict  of  not  guilty,  is  without  merit.  (City  of  Astoria 
V.  Malone,  88.) 

CUSTOM  AND  USAGE. 

Bee  Master  and  Servant,  11. 

DAMAGES. 
Damages— Duty  to  Seduce. 

1.  The  law  imposes  upon  a  party  injured  by  another's  breach  of  con- 
tract the  active  duty  of  using  all  ordinary  care  and  making  all  reason- 
able exertions  to  render  the  injury  as  light  as  possible,  and  if  by  his 
negligence  or  willfulness  he  allows  the  damage  to  be  unnecessarily 
enhanced,  the  increased  loss,  when  it  was  avoidable  by  the  performance 
of  his  duty,  falls  upon  him.     (Stillwell  v.  Hill,  112.) 

Damages— Personal  Injuries — Aggravation  of  Old  Injuries. 

2.  In  an  action  for  injuries  in  collision  by  defendants'  automobile 
with  plaintiff's  sled,  the  court  properly  refused  to  instruct  at  defend- 
ant's request  that  the  jury  could  not  allow  plaintiff  anything  if  they 
should  believe  from  the  evidence  in  the  case  that  his  old  ailments  or 
injuries  were  aggravated  or  made  worse  because  of  the  accident. 
(Williams  v.  Lombard,  245.) 

Damages — Pleading. 

3.  Plaintiff  cannot  recover  for  an  aggravation  of  prior  injuries, 
unless  such  conditions  are  pleaded.     (Williams  v.  Lombard,  245.) 

Damages— Liquidated  Damages  or  Penalty. 

4.  A  bond  running  to  owners  of  property  in  the  neighborhood,  con- 
ditioned to  pay  a  certain  sum  as  liquidated  damages  for  failure  of 
obligors  to  build  a  mill  on  their  property,  the  damages  being  difficult 
or  impossible  of  proof  and  measurement,  is  one  for  Uquidated 
damages.     (Learned  v.  Holbrook,  576.) 

Damages — Liquidated  Damages — ^Reasonableness. 

5.  The  reasonableness  of  damages  liquidated  by  agreement  is  to 
be  determined  by  the  conditions  in  the  minds  of  the  parties  when 
their  agreement  was  made.     (Learned  v.  Holbrook,  576.) 
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DamagM — ^Liqaidated  Danuiges — ^Burden  of  Proof. 

6.  Parties  eiied  for  liquidated  damages  have  the  burden  of  showing 
that  no  damages  eould  have  flowed  from  their  default  in  the  perform- 
ance of  their  agreement.     (Learned  y.  Holbrook,  576.) 

Damages — ^Liquidated  Damages — Effect — Agreement. 

7.  Where  the  parties  by  contract  stated  a  reasonable  sum  as 
liquidated  damages,  neither  could  urge  that  the  damages  were  greater 
or  less  than  the  amount  agreed  upon.     (Learned  v.  Holbrook,  576.) 

Damages  — Municipal  Corporations  —  Lighting  Plants  —  Bonds  —  Re- 
covery. 

8.  A  municipal  corporation  authorized  by  Sections  3211,  3229, 
L.  O.  L.,  to  sue  and  be  sued,  contract  and  be  contracted  with,  acquire, 
hold,  possess,  dispose  of  property,  and  to  provide  for  the  lighting  of 
streets,  and  furnishing  the  city  or  town  and  the  inhabitants  thereof 
with  gas  or  other  lights  as  well  as  to  allow  the  use  of  streets  and 
alleys  of  the  city  to  any  person  or  corporation  who  may  desire  to 
establish  works  for  supplying  the  city  and  its  inhabitants  with  water, 
or  lights,  upon  such  reasonable  terms  as  the  council  may  prescribe, 
granted  defendant  corporation  a  franchise  to  erect  poles  and  string 
wires  in  the  streets  of  the  town,  the  ordinance  requiring  defendant  to 
give  a  bond  conditioned  that  it  should  have  a  certain  portion  of  its 
service  in  full  operation  within  nine  months  after  the  grant  of  the 
franchise  and  should  maintain  it  so  as  to  furnish  electricity  adequate 
for  light  and  power  purposes.  Defendant  accepted  the  terms  of  the 
grant  and  accepted  and  executed  its  bond,  but  failed  to  erect  poles  or 
in  any  way  to  comply  with  the  requirement  that  it  should  have  a 
certain  percentage  of  its  service  in  full  operation  within  nine  months. 
Heldf  that  the  municipality  might  without  proof  of  any  special  or 
actual  damages  recover  the  full  amount  of  the  undertaking.  (City  of 
Grants  Pass  v.  Hogue  Biver  Pub.  Service  Coip.|  637.) 

See  Equity,  2. 
See  Fraud,  2,  11. 
See  Injunction,  4, 
See  Sales,  2,  3. 
See  Trespass,  2. 


Action  for  Death  of  Servant. 
See  Master  and  Servant,  14. 

DEDICATION. 

Dedication— Abandonment  of  Part  of  Street— Bight  to  Open. 

1.  Where  a  street  was  dedicated  90  feet  wide,  and  the  city  used 
but  70  feet  of  the  width  although  it  improved  the  street  by  grade 
and  macadam,  and  it  was  desired  that  the  street  be  narrowed  to  70 
feet,  which  had  not  been  done,  as  the  property  owners  knew,  or  by 
reasonable  diligence  could  have  known,  they  took  chances  in  improv- 
ing their  lots,  and  the  city  is  not  estopped  to  claim  the  full  width  of 
the  street.     (City  of  Eugene  v.  Garrett,  435.) 
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Deeds— Dellvory. 

1.  If  the  grantor  parts  with  all  dominion  and  control  over  his 
deed,  reserying  no  right  to  recall  it  or  alter  its  provisions,  there  is 
a  good  delivery.     (Dieckman  v.  Jaegar,  392.) 

Deeds — ^Deliyery— Direction  to  Turn  Over  to  Grantee  'In  Oase  of 
My  Death." 

2.  Whero  the  grantor  deposited  his  deed  to  the  grantee  with  third 
persons,  directing,  "In  case  of  my  death  yon  will  please  deliver  the 
attached  deed,  from  myself  to  E.  D.,  to  £.  D.,"  there  was  a  good 
delivery,  and  the  grantee  on  the  grantor's  death  succeeded  to  so  much 
of  the  land  as  the  grantor  had  not  conveyed  to  others,  since  the 
words  "in  case  of  my  death"  as  used  are  identical  with  "after  my 
death."     (Dieckman  v.  Jaeger,  392.) 

Deeds— Delivery— Delivery  to  Third  Person. 

3.  A  delivery  of  a  deed  to  a  third  person  for  the  grantee  is  abso- 
lute, unless  the  grantor  at  the  time  of  makinf^  it  manifested  some 
intention  of  retaining  control,  or  there  are  circumstances  showing 
that  the  deposit  was  made  subject  to  recall.  (Dieckman  v.  Jaegar, 
392.) 

Deeds — ^Delivery — Question  of  Fact. 

4.  Where  there  is  any  controversy  upon  the  subject  the  delivery 
of  a  deed  or  instrument  of  such  nature  is  a  question  of  fact.  (Areh- 
ambeau  v.  Edmunson,  476.) 

Deeds— Delivery— Bight  to  Question. 

5.  A  judgment  creditor  of  one  of  two  grantors  could  only  question 
the  delivery  of  the  conveyance  so  far  as  it  involved  the  interest  of 
his  debtor.     (Belcher  v.  La  Grande  Nat.  Bank,  665.) 

Deeds — Sufliciency  of  Delivery— Delivery  to  Agent  of  Grantee. 

6.  Where  a  deed  by  8.  and  B.  was  delivered  to  B.,  as  the  agent  of 
the  grantee,  there  was  a  sufficient  delivery  so  far  as  the  interest  of 
8.  was  concerned.     (Belcher  v.  La  Grande  Nat.  Bank,  665.) 

Presumption  as  to  Grantees  in  Deed. 
8ee  Appeal  and  Error,  27« 

Deed  Annulled  for  Fraud. 
See  Corporations,  5. 

Effect  of  not  Becording. 

See  Judgment,  12,  13. 

Deed  Given  to  Secure  Loan.         ^ 
See  Mortgages,  1,  2,  4. 

DEFEK8E8L 

See  Pleading,  1. 

Want  of  Consideration. 

See  Bills  and  Notes,  1,  8. 

Splitting  Defenses. 
See  Judgment,  8. 
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See  Deeds,  1-6. 
See  Executioiiy  8. 

mSMAND. 

See  Garnishment,  10, 12. 

Wlien  UimeceBsary  to  Giye  Evidence  of  Demand* 
See  Attornej  and  Client,  3. 

DEMUBBBS. 

Acc^tance  of  Facts  In  Complaint  as  Trno. 
See  Appeal  and  Error,  22. 

DEPABTUBS* 
See  Insurance,  4. 

DnJGENOB. 

See  Master  and  Servant,  1-6. 

DISBXTBSEMENTa 
See  Costs,  2. 

DISCOVEBED  PEBIU 

See  Railroads,  3-5. 

DISCBETION  OF  OOUBT. 

See  Continuance,  1,  2. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  6. 
See  Master  and  Servant,  14. 

DIVOBOB. 

Divorce — Grounds — Mutual  Quarreling. 

1.  Decree  for  defendant  wife  in  divorce  suit  will  be  affirmed ;  the 
evidence  as  to  her  conduct  showing  no  more  than  the  childish  bicker- 
ings of  two  young  people,  avoidable  by  mutual  forbearance  and  self- 
control.     (Blejthing  v.  Bleything,  197.) 

EIiEOnON  OF  BEMEDIES. 

Election  of  Bemediei — ^What  Constitates. 

1.  A  person  commencing  a  suit  in  ignorance  of  substantial  facts 
affording  a  different  remedy,  may,  upon  acquiring  such  information, 
adopt  the  alternate  remedy.     (Oregon  Mill  ft  Grain  Co.  v.  Hyde,  163.) 

Election  of  Bemedles — Mistake  as  to  Bemedy. 

2.  A  judgment  creditor's  right  to  set  aside  a  sale  by  the  debtor, 
void  under  Bulk  Sales  Act,  Sections  6069-6072,  L.  O.  L.,  as  amended 
by  Laws  of  1913,  page  537,  is  not  precluded  by  its  previous  action 

•7  Or.— 47 
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against  the  purchaser  upon  a  nonexisting  promise  to  pay  the  debt  in- 
volved,  since   pursuing  a  fancied   remedy   does   not  waive  the   real 
remedy.     (Oregon  Mill  ft  Grain  Co.  v.  Hyde,  163.) 
See  Pleading,  1. 

ENCUMBRAKOEfl. 
See  Vendor  and  Purchaser,  2. 

EQUITABLE  ESTOPPEL. 

Bee  EstoppeL 

EQUITY. 

Eavlty— Pleadings— AdmiBsionB — ConcloBiveiiefli  Against  Ooputj. 

1.  An  admission  in  the  answer  of  one  defendant  ia  not  conclusive 
upon  other  defendants.     (Murphy  v.  Bjelik,  329.) 

Equity— Damages. 

2.  The  right  to  recover  damages  in  a  suit  or  cross-suit  in  equity 
must  depend  on  some  equity  which  enables  the  court  to  secure  and 
retain  jurisdiction  of  the  subject  matter,  and,  as  an  incident,  to 
award  the  damages  inflicted.  (Oregon- Wash.  B.  ft  N.  Co.  v.  Beed, 
398.) 

Equity— Finding  No  Equity  Exists— Trial  to  Ascertain  Legal  Blgbt. 

3.  Where  it  is  found  at  hearing  of  a  cause  that  the  equity  on 
which  it  was  predicated  does  not  exist,  the  suit  is  terminated,  and 
cannot  be  tried  to  ascertain  any  legal  right  existing  between  the 
parties.     (Oregon-Wash.  B.  ft  N.  Go.  v.  Beed,  398.) 

Equity — Jurisdiction. 

4.  When  a  court  of  equity  obtains  jurisdiction  of  a  cause  for  a 
particular  purpose,  it  will  retain  and  exercise  jurisdiction  to  deter- 
mine all  necessary  incidents,  though  they  may  involve  purely  legal 
matters  as  a  part  of  the  relief.  (Oregon- Wash.  B.  ft  N.  Co.  v.  Beed, 
398.) 

Equity — Objections  to  Jurisdiction — ^Time. 

5.  Where  a  railroad  sued  to  enjoin  interference  with  its  right  of 
way  by  adjoining  owners,  and  they  filed  a  separate  suit  in  equity  to 
reform  their  deed  to  the  railroad  of  the  right  of  way  and  to  enjoin 
trespass,  to  which  demurrer  was  overruled,  and  the  railroad  filed  an 
answer  denying  the  averments  of  the  complaint  and  setting  forth  as 
a  defense  the  averments  of  its  complaint  in  the  original  suit,  the 
rule  that  objection  to  jurisdiction  in  equity  comes  too  late  after  de- 
fendant in  answer  asks  for  affirmative  relief  did  not  apply.  (Oregon- 
Wash.  B.  ft  N.  Co.  V.  Beed,  398.) 

Equity— Legal  Belief— Denial  of  Equitable  BeUef— Bigbt. 

6.  Where  a  railroad  sued  to  enjoin  interference  with  its  right  of 
way  by  adjoining  owners,  and  they  filed  a  separate  suit  in  equity 
to  reform  their  deed  to  the  railroad  of  the  right  of  way  and  to  enjoin 
trespass,  to  which  demurrer  was  overruled,  and  the  railroad  filed  an 
answer  denying  the  averments  of  the  complaint  and  setting  forth  as 
a  defense  the  averments  of  its  complaint  in  the  original  suit,  when 
the  land  owner's  bill  was  found  to  be  without  equity,  her  claim  for 
damages  could  not  be  adjudicated.  (Oregon-Wash.  B.  ft  N.  Co. 
V.  Beed,  398.) 
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Equity— stay  of  Proceedings— Appeal  on  Equitable  Lnroea. 

7.  Where  pending  a  suit  at  law  equitable  defense  is  interposed 
and  tried,  the  filing  of  the  cross-bill  embodying  such  defense,  by  force 
of  Section  390,  L.  O.  L.,  automatically  stays  the  proceedings  at  law 
until  judgment  is  rendered  therein,  but  upon  rendition  of  the  judg- 
ment the  taking  of  an  appeal  in  the  equity  luit  does  not  stay  the 
proceedings  at  law.     (Toy  v.  Gong,  454.) 


Oaring  of  Error. 

See  Appeal  and  Error,  20. 
See  Trial,  6. 

Error  of  Law. 

See  New  Trial,  1. 


Estoppel— Equitable  Estoppel — Silence. 

1.  One  is  usually  required  to  hastily  refute  oral  declarations,  made 
in  his  presence,  affecting  him  injuriously,  but  this  does  not  generally 
apply  to  letters,  except  where  acted  upon  or  inyited.  (Depot  Bealty 
Syndicate  v.  Enterprise  Brewing  Co.,  560.) 

See  Fraudulent  Conveyances,  4. 

See  Judgment,  5. 

See  Principal  and  Agent,  8. 

EUaENE,  OHABTEB  OF. 

See  City  of  Eugene  y.  Garrett,  435. 

EVJUDENOE. 

Evidence — ^Prssomptions — ^Knowledge  of  Law— Knofwledge  of  Bond 
Oontaining  Statutory  Condition. 

1.  The  law  imputes  to  a  bank,  which  lent  money  to  a  contractor 
with  the  state  to  install  plumbing  in  certain  buildings,  knowledge  of 
the  contractor's  bond  containing  the  statutory  condition  that  the  con- 
tractor should  promptly  make  payments  to  all  persons  supplying  labor 
or  materials.     (Derby  v.  United  States  etc.  Co.,  34.) 

Evidence — ^Bight  of  Surety  to  Perform  Contract — ^Notice  to  Bank. 

2.  As  a  matter  of  law,  a  bank  which  lent  money  to  a  contractor 
with  the  state  to  install  plumbing  in  its  buildings  was  charged  with 
notice  of  the  right  of  the  contractor's  surety  to  take  up  and  perform 
the  contract  on  the  contractor's  default  and  to  be  subrogated  to  all 
the  rights  of  the  state  as  against  him,  including  the  application  of 
the  reserve  percentages  to  cover  the  consequences  of  his  failure. 
(Derby  v.  United  States  etc.  Co.,  34.) 

Evidence — ^Presomptlon — ^Knowledge  of  Law  and  Con8eqiiencea--Com- 
pliance  With  Statute. 

3.  By  operation  of  law,  notice  was  imparted  to  a  bank,  which  lent 
money  to  a  contractor  with  the  state  to  install  plumbing  in  its  build- 
ings, of  what  was  required  by  tiie  statute  as  to  the  contractor's  giv- 
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ing  bond,  and  of  what  it  might  have  learned  by  inquiring  of  the  state'! 
officers,  i.  e.,  that  a  bond  had  been  given,  so  that  the  surety  making 
good  the  contractor's  default  would  succeed  to  all  its  rights  and  be 
subrogated  to  the  state's  remedies  to  work  out  its  reimbursement,  all 
in  preference  to  one  holding  a  demand  against  the  contractor  for 
money  lent  to  him.     (Derby  v.  United  States  etc.  Co.,  34.) 

BTidence— Presmnption — ^Performance  of  Official  Duty. 

4.  There  is  a  presumption  that  an  official  duty  has  been  regularly 
performed.     (Derby  t.  United  States  etc.  Co.,  34.) 

Evideiice — ^Market  Value. 

5.  Where  the  value  of  personal  property  is  in  issue,  If  the  same 
has  a  market  value  at  the  time  and  place  in  question,  the  evidence  is 
usually  confined  to  its  value  at  such  time  and  place,  or  at  a  reasonable 
time  before  and  after  that  particular  time.     (Stillwell  v.  Hill,  112.) 

Evidence — ^Market  Value. 

6.  Where  the  value  of  personal  property  is  in  issue,  if  it  has  no 
market  value  at  the  time  in  question,  the  market  value  at  some  other 
time,  before  or  after  may  be  shown.     (Stillwell  v.  Hill,  112.) 

Evidence— Value. 

7.  In  action  for  failure  to  deliver  hay,  where  no  difficulty  ap* 
peared  in  proving  its  market  value  at  or  about  the  time  it  was  con- 
tracted to  be  delivered,  evidence  of  its  market  value  several  months 
thereafter,  when  market  conditions  were  entirely  different,  was  in- 
admissible.    (Stillwell  T.  Hill,  112.) 

Evidence — Judicial  Notice — City  Oharters. 

8.  Under  Laws  of  1917,  page  514,  courts  are  required  to  take  judi- 
cial notice  of  a  city  charter  after  a  duly  certified  copy  thereof  has  been 
filed  with  the  librarian  of  the  Supreme  Court.     (Crowe  v.  Albee,  148.) 

Evidence— Judicial  Notice — City  Limits — ^Public  Survey. 

9.  In  a  proceeding  under  Sections  3276  and  3284,  L.  O.  li.,  to 
vacate  streets  and  alleys,  where  the  petition  does  not  state  that  the 
addition  is  without  the  boundaries  of  the  city,  the  court,  where  the 
limits  of  the  city  are  fixed  by  legislative  charter,  may  take  judicial 
notice  thereof,  and  likewise  of  the  public  survey  of  a  donation  land 
claim  named  upon  a  plat  and  mentioned  in  the  petition.  (City  of 
Eugene  v.  Garrett,  435.) 

Evidence — Admissions — Admissions  in  Open  Court. 

10.  In  an  action  for  damages  for  breach  of  contract  to  convey  land, 
where  plaintiff's  counsel  in  open  court  stated  that  if  the  contract  was 
not  delivered  plaintiff  would  only  be  entitled  to  recover  sums  paid, 
such  statement  is  an  admission  binding  on  plaintiff,  and  a  verdict  for 
a  greater  sum  cannot  be  sustained  where  the  jury  found  that  the 
contract  had  not  been  delivered.     (Archambeau  v.  Edmunson,  476.) 

Evidence — ^Emplosnnent  of  Broker — Secondary  Evidence — Statute. 

11.  The  provision  as  to  secondary  evidence  in  Section  808,  L.  O.  L., 
excluding  all  evidence  of  an  agreement  employing  a  broker  to  sell 
real  estate,  other  than  the  writing  or  secondary  evidence  of  its  eon- 
tents,  refers  to  cases  where  the  writing  is  lost  or  is  in  the  possession 


Index.  741 

of  the  adyerse  party  who  refuses  to  produce  it  on  proper  notice. 
(Great  Western  Land  Co.  v.  Waite,  488.) 

Evidence — ^Parol  Evidence  Affecting  Writing. 

12.  Section  713,  L.  O.  L.,  providing  that,  where  the  terms  of  an 
agreement  have  been  reduced  to  writing,  it  is  to  be  considered  as 
containing  all  of  them,  and  there  can  be  no  evidence  thereof  other 
than  the  contents  of  the  writing,  prevents  parol  evidence,  in  action  on 
a  bond,  conditioned  that  the  obligors  erect  a  sawmill  of  certain 
capacity  on  their  property,  that  it  was  the  understanding  of  the  par- 
ties that  a  sawmill  could  not  be  erected  there  unless  the  streets  were 
vacated.     (Learned  v.  Holbrook,  576.) 

Evidence — ^PreBnmption  as  to  Continuance  of  Situation. 

13.  Where,  when  a  trustee's  account  with  a  bank  was  opened,  all  of 
the  funds  belonged  to  the  beneficiaries,  the  presumption  is  that  such 
situation  eontinued.     (Sanford  v.  Pike^  014.) 

See  Appeal  and  Error,  1,  2,  5« 

See  Attorney  and  Client,  1. 

See  Brokers,  4. 

See  Contracts,  4. 

See  Corporations,  4,  10. 

See  Fraud,  8,  10,  11. 

See  Insurance,  1. 

See  Master  and  Servant,  6,  7,  9. 

See  Mortgages,  1. 

See  Municipal  Corporations,  2. 

See  Quieting  Title,  2. 

See  Rewards,  1. 

See  States,  4. 

See  Taxation,  1,  3. 

See  Tenancy  in  Common,  3. 

See  Trial,  1,  3-5. 

See  Trusts,  1. 

See  Vendor  and  Purchaser,  1. 

See  Wills,  2-6. 

EXCEPTIONS. 

See  Appeal  and  Error,  19. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  5,  20. 

Absence  of  Bill  of  Exceptions. 
See  Appeal  and  Error,  18,  24. 

EXCHANGE  OF  PBOPEBTY, 

See  Fraud,  4,  8,  ». 

EXECUTION. 

Execution — Injunction — Pleading. 

1.  A  complaint  in  a  suit  to  enjoin  the  sale  of  real  property  upon 
execution  could  not  be  sustained  as  predicated  upon  the  assumption  of 
a  continuing  or  other  trespass;  for,  since  levy  of  execution  upon  real 
property  is  made  under  Section  233,  subdivision  4,  L.  O.  L.,  by  the 
sheriff's  delivering  to  the  county  clerk  a  certificate  containing  the  title 
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of  the  cause,  tbe  names  of  the  parties  to  the  action,  a  description  of 
the  land,  and  that  the  same  has  been  levied  upon  to  satisfy  the  de- 
mand of  the  judgment  creditor,  such  enforcement  of  the  writ  does  not 
imply  an  entry  upon  the  premises.     (Barnes  ▼.  Eseh,  1.) 

Ezecution— Wrongful  Leyy— Persons  Liable. 

2.  A  seizure  by  an  officer  of  the  property  of  one  not  a  party  to  tlia 
writ  being  illegal,  when  such  levy  is  directed  by  the  party  at  whose 
instance  the  execution  was  issued,  the  command  renders  such  party 
and  the  officer  liable  for  the  damages  thus  oeeasioned.  (Barnes  ▼• 
Esch,  1.) 


Execution— Ezecntioii  Sale— Delivery  of  Deed. 

3.  Under  the  Oregon  practice  a  sale  on  execution  partakes  of  the 
character  of  a  judicial  ssie.  The  right  of  a  purchaser  at  such  a  sale 
to  a  sheriff's  deed  is  not  lost  by  the  expiration  of  the  time  within 
which  a  second  execution  eould  issue  on  the  judgment.  (Webster  ▼. 
Bogers,  547.) 

Execution— Acquiring  Lsad  at  Judicial  Bale. 

4.  It  was  not  fraudulent  for  a  mortgagee  of  land,  wlio  on  account 
of  a  great  number  of  judgment  liens  did  not  desire  to  foreclose  at 
great  expense,  to  induce  a  judgment  creditor  to  issue  an  execution 
and  sell  the  land,  and  to  buy  the  land  at  the  sale.  (Webster  t. 
Bogers,  547.) 

Execution — Sales— Action  to  Set  Aside— Laches. 

5.  Where  the  interest  of  a  tenant  in  common  in  real  property  is 
encumbered  with  judgment  liens  in  excess  of  its  value,  and  where 
such  tenant  stands  by  for  eighteen  years  after  his  cotenant  has 
purchased  the  former's  moiety  at  execution  sale,  the  purchaser  paying 
all  taxes  and  street  improvements  and  constructing  a  valuable  build- 
ing on  the  land,  the  former  will  not  be  heard  to  attack  the  execution 
sale  after  the  expiration  of  the  liens  of  the  judgment  with  which  the 
property  is  encumbered.  A  suit  making  such  an  attack  on  his  behalf 
is  barred  by  laches.     (Webster  v.  Bogers,  547.) 

See  Chattel  Mortgages,  1,  2. 
See  Garnishment,  3,  6,  7,  10. 

EZECUT0B8  AND  ADMINISTBAT0B8. 

Executors  and  Administrators — Sale  of  Land— Order  of  Publication. 

1.  Under  Code  directing  that  publication  of  citation  to  heirs  on 
petition  for  sale  of  decedent's  land  shall  be  for  not  less  than  four 
weeks  or  for  such  further  time  as  the  court  or  judge  may  direct,  an 
order  dated  July  3l8t,  directing  publication  of  citation  on  petition 
for  sale  of  land  for  not  less  than  ten  weeks,  and  fixing  October  2d 
as  the  return  day,  was  valid,  although  there  were  only  eight  weeks 
between  the  dates  named.     (Finley  v.  Morrison,  160.) 

FEDERAL  EMPLOYERS'  LIABIUTT  ACT. 

See  Master  and  Servant,  10. 

FINDINGS. 

Bee  Appeal  and  Error,  26. 
Bee  Brokers,  5. 
Bee  Judgment^  6. 
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8p«clal  FIndlngB  by  Jury. 
See  Trial,  10. 

Flxtnres — Conditional  Contract  of  Sale— Tblrd  PenonB— ETldence  as 
to  Nature  of  Property. 

1.  A  contract  for  reservation  of  title  as  to  a  machine  held  to  be 
of  great  weight  in  determining  whether  the  machine  had  been  so 
attached  to  the  realty  as  to  become  a  part  thereof,  as  against  a  third 
partj.     (Pelton  Water  Wheel  Co.  v.  Oregon  Iron  Co.,  248.) 

FOBEdiOSUBB. 

See  Appeal  and  Error,  29. 

See  Municipal  Corporations,  16.  ^ 

See  Bef ormation  of  Instruments,  1. 

See  Tenancy  in  Common,  1-3. 

FOREIGN  JUDGMENTS. 
See  Judgments,  7. 

FOBFEITUBB. 
See  Usarj,  1,  2. 

FRATEBNAIi  BENEFIT  INBX7BAN0B. 
See  Insurance,  1-9. 

FRAUD. 

Fraud — Statement  of  Material  Facts — Good  Faith. 

1.  Where  a  vendor  of  land  by  the  acre  states  there  are  a  certain 
number  of  acres  in  the  tract,  it  renders  him  responsible  for  damages 
if  there  are  less  than  stated,  although  he  believed  it  to  contain,  such 
amount.     (Purdy  v.  Underwood,  66.) 

Fraud — Sales  of  Land^-Measure  of  Damages. 

2.  Where  a  purchaser  buys  what  the  vendor  states  to  be  112.5 
acres  of  land  at  $50  per  acre  and  there  are  only  78.76  acres,  the  ven- 
dee is  entitled  to  recover  the  excess  paid  in  an  action  for  fraud,  even 
though  he  sold  the  same  for  as  much  as  he  paid  without  knowleage  of 
the  shortage;  although  the  measure  of  damages  is  different  where 
property  is  exchanged,  the  measure  of  damages  in  such  case  being  the 
difference  between  the  value  of  the  property  given  and  that  received. 
(Purdy  V.  Underwood,  56.) 

Fraud — ^Reckless  Misrepresentations. 

3.  Misrepresentations  of  material  matters  recklessly  made,  as  of 
one's  own  knowledge,  without  in  fact  knowing  whether  they  are 
true  or  not,  render  the  maker  liable  to  one  who  relies  and  acts  thereon 
to  his  injury.     (Jackman  v.  Northwestern  Trust  Co.,  209.) 

Fraud— Exchange  of  Land — ^Measure  of  Damages. 

4.  For  false  representations  inducing  an  exchange  of  land  the 
measure  of  damages  is  the  difference  between  the  market  value  of 
the  property  parted  with  by  the  person  defrauded  and  the  market 
value  of  the  property  received  by  him.     (Ward  v.  Jenson,  314.) 

Fraud— Actionable  Fraud— Statements. 

5.  As  a  general  rule,  a  false  representation  does  not  constitute 
actionable  fraud  unless  it  relates  to  a  fact  which  is  existent  or  has 
existed.     (Ward  v.  Jenson,  314.) 
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Fraud— Opinion. 

6.  A  mere  expression  of  an  opinion  or  a  representation  in  regard 
to  a  matter  of  estimate  or  judgment  does  not  ordinarily  amount  to 
fraud.     (Ward  v.  Jensen,  314.) 

Fraud — ^Actionable  Fraud. 

7.  While  a  representation  of  yalue,  when  standing  alone,  is  usually 
regarded  as  a  mere  opinion,  it  may,  under  special  circumstances,  be 
treated  as  representation  of  fact.     (Ward  y.  Jenson,  314.) 

Fraud — ^Exchange  of  Property— Evidence  Admissible. 

8.  In  an  action  for  damages  for  fraud  in  exchange  of  land,  de- 
fendant's statement  as  to  value  of  his  place,  when  taken  in  connec- 
tion with  the  other  evidence,  held  at  least  to  present  jury  question 
whether  the  representation  was  one  of  fact.     (Ward  v.  Jenson,  314.) 

Fraud — Exchange  of  Property — Matters  Known  by  Plaintiff. 

9.  If  plaintiff  knew  that  defendant  only  had  a  contract  to  pur- 
chase 10  acre  tract,  and  that  he  had  not  given  a  mortgage  on  it,  and, 
notwithstanding  such  knowledge^  exchanged  properties,  she  cannot 
predicate  fraud  upon  any  statements  made  by  defendant  concerning 
a  mortgage.     (Ward  v.  Jenson,  314.) 

Fraud — ^Evidence — Statements  by  Defendant. 

10.  A  witness  testifying  to  a  conversation  between  plaintiff  and 
defendant  was  properly  permitted  to  state  that  defendant  told  plain- 
tiff that  the  place  he  was  trading  to  her  was  worth  $18,000,  where  it 
was  plain  that  such  statement  related  to  the  same  conversation  con- 
cerning which  plaintiff  had  already  testified.     (Ward  v.  Jenson,  314.) 

Fraud — Damages — ^Evidence  Admissible. 

11.  In  action  for  damages  for  fraudulently  inducing  an  exchange 
of  lands,  evidence  as  to  the  value  of  plaintiff's  land  was  improperly 
excluded  where  defendant's  answer  denied  plaintiff's  allegation  of 
value  of  such  land.     (Ward  v.  Jenson,  314.) 

See  Corporations,  4. 

See  Landlord  and  Tenant,  1. 

See  Vendor  and  Purchaser,  1,  3. 

FBAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

FRAUDULENT  CONVEYAKCEa 

Fraudulent  Conveyances — Bulk  Sales. 

1.  A  seller*s  creditor  may  garnish  goods  transferred  to  a  purchaser 
in  violation  of  the  bulk  sales  law  (Sections  6069-6072,  L.  O.  L.),  as 
amended  by  Laws  of  1913,  page  537.  (Oregon  Mill  ft  Grain  Co.  v. 
Hyde,  163.) 

Fraudulent  Oonveyances — ^Bulk  Sales  Act — ^Effect. 

2.  Under  the  Bulk  Sales  Act  (Sections  6069-6072,  L.  O.  L.),  as 
amended  by  Laws  of  1913,  page  537,  making  certain  sales  void  as  to 
the  seller's  creditors,  a  sale  is  valid  between  the  seller  and  purchaser, 
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and  is  merely  voidable  at  the  instance  of  the  seller's  creditori.     (Ore- 
gon Mill  ft  Grain  Co.  v.  Hyde^  163.) 

Fraudulent  Conveyancea— Bulk  Sales— Batlfication. 

3.  A  seller's  creditor  may  waive  the  fraud  and  ratify  a  sale  in 
violation  of  the  Bulk  Sales  Act  (Sections  606&-6072,  L.  O.  L.),  aa 
amended  by  Laws  of  1913,  page  537.  (Oregon  Mill  &  Grain  Co.  ▼. 
Hyde,  163.) 

Fraudulent  Conveyances — Proceedings  Against  Garnishee — Estoppel. 

4.  A  judgment  creditor's  attempt  to  collect  its  debt  directly  from 
the  judgment  dabtor,  etc.,  held  not  to  estop  it  from  proceeding  against 
a  garnishee,  who  had  not  changed  his  position  because  of  the  creditor's 
action  or  statements^    (Oregon  Mill  ft  Grain  Co.  v.  Hyde,  163.) 

FBEEHOXJ^BB. 

Bight  to  be  Heard  Before  Property  is  Taken  for  Tax. 
See  Municipal  Corporations,  26. 

GABNISHMENT. 

Gamlsliment — ^Nature  of  Liability. 

1.  A  garnishee  is  liable  only  because  he  is  indebted  to,  or  has 
property  in  his  possession  belonging  to,  the  debtor,  either  in  fact  or 
in  contemplation  of  law.     (Oregon  Mill  ft  Grain  Co.  v.  Hyde,  163.) 

Garnishment — Bight  to  Judgment  on  Garnishee's  Answer. 

2.  Under  Section  295  et  seq.,  L.  O.  L.,  relating  to  attachment  and 
garnishment  and  providing  that  the  garnishee  shall  furnish  a  certifi- 
cate of  property  belonging  to  the  defendant  or  the  amount  of  any 
debt  owing  to  the  defendant,  that  if  he  refuses  to  give  a  certificate, 
or  gives  one  unsatisfactory  to  plaintiff,  he  may  be  required  to  appear 
for  examination,  that  the  issues  between  the  plaintiff  and  the  gar- 
nishee shall  be  tried  as  ordinary  issues  of  fact,  that  if  the  garnishee 
fails  to  answer  .the  court  or  judge  may  compel  him  to  do  so  or  plain- 
tiff may  have  judgment  for  want  of  such  answer,  and  that,  if  it 
appears  from  the  answer  or  is  found  upon  the  trial  that  the  garnishee 
had  property  of  defendants  beyond  that  admitted  in  the  certificate 
or  in  any  amount  if  a  certificate  was  refused,  judgment  may  be  given 
against  the  garnishee  for  the  value  thereof  in  money,  a  judgment 
against  the  garnishee  is  only  authorized  when  he  refuses  to  answer 
or  when  his  answer  is  unsatisfactory  to  plaintiff,  and,  where  he  an- 
swers by  admitting  an  indebtedness  and  plaintiff  is  satisfied  with 
such  answer,  a  money  judgment  against  the  garnishee  is  a  nullity 
and  gives  plaintiff  no  right  which  he  would  not  have  without  such 
judgment.     (Murphy  v.  Bjelik,  329.) 

Garnishment  —  Execution  —  Enforcement  —  Judgment    Against    Gar- 
nishee. 

3.  Under  Section  308,  L.  O.  L.,  providing  that  if  judgment  is 
recovered  by  plaintiff,  and  it  shall  appear  that  property  has  been 
attached,  the  court  shall  order  it  sold  to  satisfy  plaintifif's  demands, 
and  that  if  execution  issue  thereon  the  sheriff  shall  apply  the  at- 
tached property  or  the  proceeds  thereof  upon  the  execution,  and 
Sections  233  and  234,  relating  to  the  manner  of  executing  a  writ  of 
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execution  and  providing  that,  in  the  ease  of  property  in  the  posses- 
sion of  or  owing  from  any  garnishee,  if  it  appear  from  the  garnishee's 
certificate  that  he  is  owing  a  debt  then  due,  and  if  such  debt  is  not 
paid  by  the  garnishee  to  the  sheriff  on  demand,  he  shall  levy  on  the 
property  of  the  gti^rnishee  as  if  the  execution  was  against  the  gar- 
nishee's property,  but  that  if  such  debt  be  not  then  due  the  sheriff 
shall  sell  the  same  as  other  property,  the  sale  of  a  debt  which  has 
matured  and  is  due  is  not  contemplated,  and  an  order  directing  the 
sheriff  to  sell  a  debt  due  from  the  garnishee  would  be  a  nullity. 
(Murphy  v.  Bjelik,  329.) 

GflrniBhment — ^Nature  of  Bight  Acquired  by  Plaintiff. 

4.  Garnishment  does  not  create  a  lien  in  favor  of  plaintiff  upon 
any  money  in  the  hands  of  the  garnishee,  nor  upon  any  property 
owned  by  it,  but  gives  rise  to  a  contingent  personal  liability  to  re- 
spond to  any  judgment  that  may  afterward  be  recovered  by  plaintiff 
against  the  garnishee's  creditors.     (Murphy  v.  Bjelik,  329.) 

Gamlflliment — ^Nature  of  Bight  Acquired  by  Plaintiff. 

5.  When  plaintiff,  in  an  action  in  which  a  garnishee  files  an  an- 
swer satisfactory  to  plaintiff,  secures  a  judgment,  it  does  not  create 
a  lien  upon  any  property  of  the  garnishee,  as  the  only  judgment  to 
which  he  is  entitled  is  a  judgment  against  the  defendants  in  the 
action.     (Murphy  v.  Bjelik,  329.) 

Oamiahment  —  Execution  —  Enforcement  —  Judgment    Against    Cktf- 
nishee. 

6.  Under  Section  234,  L.  O.  L.,  providing  that,  if  it  appear  from 
the  certificate  of  a  garnishee  that  he  is  owing  a  debt  to  the  judgment 
debtor  then  due  if  such  debt  is  not  paid  to  the  sheriff  on  demand 
he  shall  levy  on  the  garnishee's  property,  a  demand  on  the  garnishee 
for  payment  is  jurisdictional  and  mandatory,  and  not  merely  direc- 
tory, and  a  sale  without  such  demand  is  void,  as  a  levy  upon  and  a 
sale  of  property  of  a  garnishee  under  such  circumstances  is  a  pure 
proceeding  in  invitum,  and  the  requirements  of  the  statute  ought  to 
be  strictly  followed.     (Murphy  v.  Bjelik,  329.) 

Ckumlshment — Execution— Levy  on  Property  of  Garnishee. 

7.  Under  Section  234,  L.  O.  L.,  as  to  execution  against  property 
in  possession  of  a  garnisnee,  if  it  appears  from  the  certificate  of  the 
garnished  third  person  that  he  is  owing  a  matured  debt  to  the  judg- 
ment debtor  in  the  action,  the  sheriff  who  is  armed  with  writ  of 
execution  against  the  property  of  the  judgment  debtor,  if  such  debt 
is  not  paid  on  demand,  must  levy  on  the  property  of  the  garnished 
third  person  as  if  the  execution  was  against  his  property.  (Murphy 
V.  Bjelik,  329.) 

Qflrnishment — Jurisdiction  Authorizing  Entry  of  Judgment  Against 
Garnishee. 

8.  Though  by  Section  301,  L.  O.  L.,  a  garnished  third  person, 
from  the  time  of  service  of  a  copy  of  the  writ  and  notice,  is  liable 
to  plaintiff  until  the  attachment  be  discharged  or  judgment  satisfied, 
such  service  of  writ  and  notice  does  not  confer  jurisdiction  over  the 
person  of  a  garnishee  so  as  to  authorize  entry  of  judgment  against 
such  garnishee,  as  the  order  prescribed  in  Section  303  must  "Se  ob- 
tained and  served  before  the  court  acquires  jurisdiction  to  render 
judgment  against  a  garnishee  who  either  refuses  to  give  a  certifi- 
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eato  that  he  owes  a  matured  debt  or  gives  an  nnsatisfaetorj  certifi- 
cate.    (Murphy  t.  Bjelik,  32^.) 

Ofixnlflbment — Jndgmesit  Against  Ctonlshee. 

9.  Section  983,  L.  O.  L.,  as  to  the  means  to  be  used  b^  the  court 
to  execute  its  powers,  does  not  authorise  judgment  against  a  gar- 
nishee which  has  given  a  certificate  of  indebtedness,  as  it  applies 
only  where  jurisdiction  is  conferred  otherwise  on  a  court  or  judicial 
officer,  and  cannot  itself  be  the  source  of  jurisdiction.  (Murphy  ▼. 
Bjelik,  329.) 

Oamishment — LeT7  of  Execution  on  Oamlsliae'f  Property — ^Demand. 

10.  If  there  is  no  authority  for  judgment  against  a  garnished  per- 
son who  has  given  a  certificate  of  indebtedness,  the  demand  on  him 
prescribed  by  Section  234,  L.  O.  L.,  is  an  indispensable  prerequisite 
to  satisfaction  of  an  execution  against  the  judgment  debtor's  prop- 
erty from  that  of  the  garnishee.     (Murphy  v.  Bjelik,  329.) 

aamiflbment — Judgment  Agalntt  Gamidiee. 

11.  Where  there  was  no  statutory  authority  for  judgment  against 
a  garnishee  which  had  given  a  certificate  of  indebtedness,  the  Circuit 
Court's  attempted  judgment  was  a  nullity,  and  in  contemplation  of 
law  it  was  no  judgment  at  all.     (Murphy  v.  Bjelik,  329.) 

Oaxnlfllimeitt— Levy  and  Sale  of  Qamiidiee'B  Property— Void  Ohar- 
acter. 

12.  Where  authority  to  seize  the  property  of  a  garnishee  com- 
pany under  execution  against  the  property  of  the  judgment  debtor 
company  could  have  been  brought  into  existence  only  by  first  making 
demand  upon  the  garnishee  company  to  pay  its  debt  to  the  judgment 
debtor  company,  and  where  the  record  does  not  affirmatively  show 
that  such  authority  was  brought  into  existence,  levy  and  sale  of  the 
garnishee  company's  property  were  void.     (Murphy  y.  Bjelik,  329.) 

Bee  Fraudulent  Conveyances,  4. 

GOOD  FAITH. 
See  Fraud,  1. 

aSANTS  PASS,  OHABTEB  OF. 
See  City  of  Grants  Pass  v.  Bogus  Biver  Pub.  Serv.  Corp.,  637. 

OUABANTT. 

Guaranty— Liability  of  Guarantor— Landlord  and  Tenant. 

1.  An  indorsement  on  a  lease,  "for  valuable  consideration  we 
hereby  guarantee  the  faithful  performance  by  the  above  lessees  of  all 
their  obligations,"  makes  the  obligation  joint  and  several,  and  tho 
landlord  can  sue  the  guarantor  for  rent  without  making  effort  to 
collect  from  the  lessee.  (Depot  Bealty  Syndicate  v.  Enterprise  Brew- 
ing Co.,  560.) 

See  Corporations,  7,  9,  10. 

HARMLESS  EBBOB. 

See  Appeal  and  Error^  1,  10, 


748  Index* 


HiaHWAYS. 

Hi^ways — ^Defects— Personal  Injuries— Burden  of  Proof. 

1.  Under  Section  6375,  L.  O.  L.,  giving  persons  injured  on  county 
highways  a  right  of  action,  one  injured  by  defects  in  highway  must, 
to  recover,  prove  that  he  was  lawfully  traveling  thereon;  that  he  was 
injured  by  reason  of  a  defect  therein;  that  his  own  negligence  did  not 
contribute  to  such  injury;  that  he  had  nb  knowledge  of  the  defect  or 
dangerous  condition  of  the  highway.     (Buttle  v.  Douglas  County,  105.) 

Highways — Personal  Injuries — Liability  of  County— Dirt  Boads. 

2.  Section  6375,  L.  O.-  L.,  giving  persons  injured  on  county  highways 
a  right  of  action,  on  account  of  defects,  applies  to  any  county  road, 
regardless  of  material,  and  so  applies  to  dirt  roads;  it  being  the  duty 
of  the  county  to  keep  its  highways  in  a  reasonably  safe  condition, 
whatever  the  material  used.     (Buttle  v.  Douglas  County,  105.) 

Highways— Personal  Injuries— Liability  of  County— Dirt  Boads— 4)n6S- 
tions  for  Jury. 

3.  Evidence  held  to  present  question  for  jury  whether  driver  of 
stage-coach,  which  tipped  over  owing  to  deep  mudhole  in  highway 
and  injured  plaintiff,  was  negligent.     (Buttle  v.  Douglas  County,  105.) 

Highways— Personal  Injuries — Action — Issues. 

4.  Where  plaintiff  alleged  injuries  on  a  duly  and  legally  estab- 
lished county  road,  and  the  answer  so  admitted,  no  issue  as  to  whether 
the  road  was  established  by  prescription  could  be  tried,  in  the  absence 
of  allegation  to  such  effect.     (Buttle  r.  Douglas  County,  105.) 

Highways — Personal  Injuries — Question  for  Jury. 

5.  In  action  for  injuries  when  stage-coach  tipped  over,  due  to  mud- 
hole,  in  county  highway,  where  evidence  warranted  finding  that  neither 
plaintiff  nor  the  driver  was  negligent,  and  that  the  road  was  defective, 
there  was  no  error  in  denying  nonsuit.  (Buttle  v.  Douglas  County, 
105.) 

Highways — Contract  for  Work — ^Bond — ^Use  of  Engine— Compensatioii. 

6.  The  bond  of  a  contractor  with  a  county  for  improving  a  highway, 
who  was  to  furnish  all  material,  tools,  and  equipment  and  labor,  con- 
ditioned tiiat  he  shall  pay  all  subcontractors  and  laborers,  material- 
men,  and  all  persons  who  shall  supply  laborers  or  subcontractors  with 
materials  or  supplies  for  carrying  on  the  work,  covers  compensation 
to  the  owner  for  the  use  of  an  engine  hired  by  a  subcontractor  for 
work  in  grading.  (Multnomah  County  t.  United  States  F.  ft  G.  Co., 
198.) 

Highways— Contract  for  Work— Bond— 'Xabor  and  Material"— Use  of 
Engine. 

7.  Though  the  use  of  an  engine  is  not  strictly  'labor  and  material," 
a  bond  for  payment  of  which  Section  6266,  L.  O.  L.,  requires  a  county 
to  exact  of  a  contractor  for  work,  a  bond  taken  broad  enough  to 
cover  compensation  therefor  is  valid.  (Multnomah  County  v.  United 
SUtes  F.  &  G.  Co.,  198.) 

Highways— Levying  Special  Boad  Tax — Budget  Law. 

8.  Under  Laws  of  1915,  page  297,  making  the  budget  law  (Laws 
1913,  p.  458)  applicable  to  all  districts,  etc.^  having  power  to  levy 
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taxes,  except  cities  of  over  150,000  inhabitants,  failure  of  a  road  dis- 
trict in  levying  a  special  road  tax  to  comply  with  the  budget  law  in- 
validates the  levy,  notwithstanding  the  people  of  the  district  assem- 
ble in  a  body  to  vote  on  the  levy.  (Oregon-Wash.  B.  &  N.  Co.  v. 
Johnson,  240.) 

Highways — ^IMegatioii  of  Power  to  Improye — ^Limitation  of  Exercise 
to  County  Officers — Statute. 
9.  The  delegation  of  power  to  the  County  Court,  by  Laws  of  1917, 
page  588,  Section  2,  to  improve  a  county  road,  limits  its  exercise  to 
the  specified  authority,  thereby  excluding  the  councilmen  of  a  city  or 
any  other  officer  or  person,  except  as  assistant  to  a  member  of  the 
County  Court  or  other  county  oflScer.     (Cooper  v.  Pox,  657.) 

See  Vendor  and  Purchaser,  2. 

HOMESTEAD. 

Homestead— Extent  of  Bight  in  City  Property— Improired  Lot  Wortb 
More  Than  $1,500 — Statute. 

1.  Under  Section  221,  L.  O.  L.,  providing  that  the  homestead  of 
any  family  shall  be  exempt  from  judicial  sale  for  the  satisfaction 
of  any  judgment,  and  such  homestead  must  be  the  actual  abode  of, 
and  owned  by,  the  family  or  some  member,  and  under  Section  222, 
providing  the  homestead  shall  not  exceed  $1,500  in  value,  nor  160 
acres,  if  not  located  in  town  or  city  laid  off  into  blocks  and  lots,  in 
which  case  it  shall  not  exceed  one  block,  but  that  in  no  instance 
shall  such  homestead  be  reduced  to  less  than  20  acres,  or  one  lot, 
regardless  of  value,  despite  Sections  224  and  225,  relating  to  the 
procedure  to  secure  and  confirm  the  homestead  right,  a  husband  and 
wife  had  right  of  homestead  exempt  from  execution  in  their  city 
property,  comprising  one  lot  with  the  house  thereon,  worth  in  excess 
of  $1,500;  that  is,  about  $15,000.     (Watson  t.  Hurlburt,  297.) 

Homestead— ''One  Lot" — Statute. 

2.  Homestead  property  in  a  city,  consisting  of  approximately 
adjacent  halves  of  two  lots  in  a  block  irregular  in  shape  and  not  of 
uniform  size,  being  50  feet  in  width  on  one  street  and  50.12  feet  on 
another,  the  same  as  the  lots  in  that  part  of  the  block,  consisted  of  a 
"single  lot"  within  the  homestead  statute  (Sections  221,  222,  L.  O.  L). 
(Watson  V.  Hurlburt,  297.) 

Homestead — Conatructlon  of  Homestead  Jmwb, 

3.  Homestead  laws  are  remedial  in  their  nature,  and  should  be 
liberally  construed  to  effect  their  purpose.  (Watson  v.  Hurlburt, 
297.) 

Homestead- Notice  of  Claim  of  Exemption — ^Bi&cacy. 

4.  Where  property  of  husband  and  wife  was  attached  October  23d, 
and  October  24th  the  husband  served  on  the  levying  of&cer  a  notice 
of  claim  of  exemption  as  homestead  as  the  actual  abode  of  himself 
and  family,  such  notice  was  prompt  and  timely,  and  not  rendered 
insufficient  or  lessened  in  force  because  the  wife,  on  behalf  of  the 
family,  served  a  similar  notice  after  the  court  had  ordered  sale  of 
the  attached  property.     (Watson  v.  Hurlburt,  297.) 

Homestead — ^Waiver — Failure  to  Appear  in  Action. 

5.  There  was  no  waiver  of  the  right  of  homestead  by  the  failure 
of  the  husband  who  claimed  it  to  appear  in  the  action  against  him 
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wherein  the  property  was  attached,  and  to  object  to  the  order  of  sale 
of  the  homestead  property.     (Watson  v.  Hurlburt,  297.) 

Homestead— Absence  of  Husband  and  Head  of  Family. 

6.  The  law  will  not  deprive  a  family,  consisting  of  husband  and 
wife,  of  a  homestead  on  the  ground  that  the  property  is  not  occupied 
as  such  within  the  intent  of  the  homestead  law,  merely  because  the 
husband  and  head  of  the  family  is  absent  on  business  in  another 
state,  or  away  temporarily  for  other  reasons.  (Watson  ¥•  Hurlburt, 
297.) 

See  Constitutional  Law,  2. 

HUSBAND  AND  WIFE. 

Husband  and  Wlf e^-Agency  of  Husband  for  Wife — ^Execution  of  Note. 

1.  The  ostensible  maker  of  a  note  was  liable  thereon,  whether  she 
signed  it  with  her  own  hand,  or  the  signature  was  made  by  her  husband 
by  her  authority.     (Bank  of  Kenton  ▼.  Preble,  230.) 

8ee  Setoff  and  Counterclaim,  2. 

Absence  of  Husband  and  Head  of  Family. 
See  Homestead,  6. 

INDICTMENT. 

Indictment  and  Information — Supplying  Omissions  Unlawfully. 

1.    The  use  of  the  word  "unlawfully"  in  a  criminal  accusation  for 

a  statutory  misdemeanor  cannot,  in  the  absence  of  an  enactment  to 

that  effect,  supply  the  omission  of  a  statement  of  facts  necessary  to 

show  the  commission  of  the  offense.     (City  of  Astoria  v.  Malone,  88.) 

See  Intoxicating  Liquors,  3. 

INFANT& 

Infants — Support—Mother's  Aid— Application. 

1.  Under  Laws^  of  1913,  page  75,  entitling  every  woman  who  has 
children  under  the  age  of  16  years,  and  whose  husband  is  dead,  and 
the  support  of  whose  child  or  children  is  dependent  wholly  or  partly 
upon  her  labor,  to  receive  assistance  from  the  county,  an  application 
by  a  widow  for  support  which  discloses  that  her  husband  left  an  es- 
tate consisting  partly  of  life  insurance,  but  which  failed  to  disclose 
whether  he  died  testate  so  that  it  could  be  determined  to  whom  the 
property  belonged,  and  also  averred  that  the  widow  had  no  money  in 
the  bank,  so  that  it  did  not  appear  that  either  of  her  children  were 
dependent  upon  her  labor,  was  insuf&cient  to  show  that  the  applicant 
was  entitled  to  support.     (Badura  v.  Multnomah  County,  446.) 

INJUNCTION. 

Injunction — ^Trespass — Cutting  Timber. 

1.  Equity  will  intervene  to  prevent  a  trespass  upon  real  property 
by  cutting  timber.     (Barnes  v.  Esch,  1.) 

Injunction — ^Trespass — ^Permanent  Injury. 

2.  A  continuing  trespass  committed  upon  real  property,  tending 
to  a  removal  of  earth  or  of  any  substance  therein  or  permanently 
attached  thereto,  will  usually  be  enjoined  in  a  suit  instituted  for  that 
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purpose  hy  the  party  rastaining  the  injury,    (Oregon- Wash.  B.  ft  N. 
Co.  ▼.  Reed,  398.) 

mjnnctioii— Trespass — ^Legal  Bemedy. 

3.  When  the  recurrence  of  injury  by  trespass  is  not  reasonably 
to  be  apprehended,  the  remedy  at  law  for  recovery  of  damages  is 
usually  regarded  as  adequate,  and  relief  by  injunction  will  usually 
be  denied.     (Oregon-Wash.  R.  ft  N.  Co.  v.  Reed,  398.) 

Injnnctioii — Trespass — ^Damage. 

4.  Where  railroad  cut  brush  along  right  of  way  and  left  it  en 
adjoining  land,  an  action  at  law  to  recover  the  expense  reasonably 
to  be  incurred  in  removing  the  brush  affords  an  adequate  remedy, 
and  no  exigency  exists  for  resorting  to  the  court  of  equity.  (Oregon- 
Wash.  R.  ft  N.  Co.  v.  Reed,  398.) 

InJunctioii — Ctontinning  Injury— DiTersion  of  Water. 

5.  Where  a  raUroad  in  changing  its  roadbed  diverted  the  water 
of  a  brook  so  that  it  seeped  through  the  embankment  and  damaged 
adjoining  land,  such  acts  constituted  a  continuing  trespass.  (Oregom- 
Wash.  R.  ft  N.  Co.  v.  Reed,  398.) 

Injunction — Laches — ^Trespass. 

6.  Where  the  owner  of  land  adjoining  a  railroad  for  seven  years 
after  the  railroad  diverted  a  stream  so  as  to  cause  seepage  on  the 
land  asserted  no  rights  and  sought  no  relief,  her  long  delay  precluded 
equitable  intervention.     (Oregon- Wash.  R.  ft  N.  Co.  v.  Reed,  398.) 

Injunction — Sale  of  Stock  for  Illegal  Assessment. 

7.  Suit  in  equity  for  protection  of  a  private  right  being  allowed 
by  Section  389,  li.  O.  L.,  where  action  at  law  cannot  furnish  a  plain, 
speedy  and  adequate  remedy,  sale  of  stock  for  an  illegal  assessment 
may  be  enjoined.     (First  Nat.  Bank  v.  Multnomah  State  Bank,  423.) 

See  Criminal  Law,  1. 

See  Execution,  1. 

See  Mines  and  Minerals,  1. 

See  Municipal  Corporations,  23, 

See  Waste,  1, 

INJUBIESb  , 
See  Animals,  1. 
See  Personal  Injuries. 

INSTBUOnOKBi 

See  Appeal  and  Error,  19. 
See  Insurance,  2,  6. 
See  Municipal  Corporations,  IS. 
See  Trial,  6,  11,  12. 

Misleading  Instmctions. 
See  Railroads,  5. 

JNSURAKOB. 
Insurance — ^Accidents — ^Admissibility  of  Evidence. 

1.  In  action  on  a  policy  insuring  against  accidents  causing  disa- 
bility to  transact  business,  testimony  regarding  plaintiff's  suffering, 
etc.,  is  inadmissible.     (Kendall  y.  Travelers'  Protective  Assn.,  179.) 
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Insoranca — ^Fraternal  Benefit  Insarance — ^Instractions. 

2.  In  action  on  a  benefit  accident  policy,  refusing  requested  Ib- 
structions  that  defendant's  constitution  and  by-laws  were  binding  upon 
plaintiif,  held  erroneous.  (Kendall  v.  Travelera'  Protective  Assn., 
179.) 

Insurance — ^Accident  Policy — ^Pleading. 

3.  Plaintiff's  allegation  that  he  had  complied  with  all  terms  of  an 
accident  insurance  policy,  held  sufficient  under  the  direct  provisions 
•f  Section  88,  L.  O.  L.     (Kendall  v.  Travelers'  Protective  Assn.,  179.) 

Insurance — Accident  Policy — Departnie — ^Pleading. 

4.  Where  plaintiff's  allegation  that  he  had  complied  with  all  pro- 
visions of  an  insurance  poUcy  was  denied  by  an  answer  stating  the 
required  notice  was  not  given,  plaintiff's  reply  that  such  failure  was 
excused  by  his  physical  disability,  etc.,  held  not  a  departure.  (Ken- 
dall V.  Travelers'  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Time  to  Give  Notice. 

6.  An  accident  policy  requiring  notice  of  injury  within  thirty 
days,  unless  insured  was  unconscious  or  disabled,  is  not  breached  by 
insured's  failure  to  give  such  notice  during  some  seven  days  following 
the  accident  before  plaintiff  became  physically  disabled.  (Kendall 
V.  Travelers'  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — ^Requested  Instruction. 

6.  In  action  on  a  fraternal  accident  policy,  defendant's  requested 
instruction  that  plaintiff  was  bound  by  its  constitution  and  by-laws 
although  he  and  his  family  were  ignorant  thereof,  was  properly  re- 
fused because  of  the  reference  to  plaintiff's  family.  (Kendall  v.  'Trav- 
elers' Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Jury  Question. 

7.  Evidence  regarding  the* manner  in  which  a  barber  removed  an 
ingrowing  hair  from  plaintiff's  face,  with  his  consent,  resulting  in 
poisoning,  etc.,  held  to  make  a  jury  question  whether  the  injury  was 
accidental  within  a  fraternal  benefit  policy.  (Kendall  v.  Ttavelera' 
Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — "Accidental  Means." 

8.  A  wound  intentionally  made  by  a  barber  in  removing  an  in- 
growing hair  from  plaintiff's  face,  with  his  consent,  held  not  made 
by  "accidental  means"  within  a  fraternal  benefit  policy.  (Kendall 
V.  Travelers'  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Time  to  Sue. 

9.  Where  a  fraternal  benefit  association's  constitution  required 
claims  to  be  presented  after  total  recovery,  and  authorized  benefits 
for  2  years'  disability,  a  suit  for  32  months'  disability,  commenced 
7  months  after  refusal  of  the  claim,  held  brought  in  time,  although 
the  constitution  required  suit  to  be  brought  within  6  months  after  the 
claim's  refusal.     (Kendall  v.  Travelers'  Protective  Assn.,  179.) 

INTEREST. 

Interest — ^Accrual  of  Bight— Unliquidated  Demand. 

1.  Under  Section  6028,  L.  O.  L.,  providing  for  interest  on  money 
received  for  the  use  of  another  and  retained  beyond  a  reasonable 
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time,  in  an  action  on  an  official  bond  of  a  defaulting  city  treasurer 
not  stipulating  for  interest,  t^ere  could  be  no  recovery  of  interest 
until  after  judgment;  the  amount  of  liability  not  having  been  ascer- 
tained or  agreed  upon.  (City  of  Seaside  t.  Oregon  Surety  A  Casualty 
Co.,  624.) 

On  Beassesameait  for  Public  Improyenient. 
See  Municipal  Corporations,  4. 


Interpleader— Oonflicting  Clalma— Nature. 

1.  The  publisher  of  a  number  of  periodicals  offered  prizes  for  the 
best  solutions  of  a  puzzle.  After  the  close  of  the  contest  certain  con- 
testants claimed  a  number  of  the  highest  prizes,  asserting  that  other 
contestants  who  submitted  the  four  best  solutions  and  three  of  whom 
were  fellow  countrymen,  and  related  by  blood  or  marriage,  had  vio- 
lated the  rules  of  the  contest  and  were  guilty  of  fraud  or  collusion, 
and  that  their  solutions  were  the  result  of  the  individual  efforts  of  one 
man.  The  contestants  submitting  these  best  solutions  also  claimed 
the  prizes,  and  were  only  prevented  from  bringing  actions  therefor 
by  an  injunction  in  an  interpleader  suit  brought  by  the  publisher. 
Heldf  that  there  was  a  proper  case  for  entertaining  a  bill  of  inter- 
pleader.    (Statesman  Pub.  Co.  v.  Foltin,  65.) 

See  Rewards,  1. 

INTOXIOATINa   UQUOBS. 

Intoxicating  Liquors — Jurisdiction  of  Police  Courts. 

1.  Under  Liaws  of  1915,  page  166,  section  32,  providing  that  justices 
of  the  peace  and  other  courts  having  jurisdiction  as  such  shall  have 
concurrent  jurisdiction  with  the  Circuit  Court  for  violations  of  the 
act,  police  courts  generally  possess  the  same  authority  to  hear  and  de- 
termine cases  as  Justice's  Courts,  and  have  concurrent  jurisdiction 
with  the  Circuit  Court  of  most  violations  of  the  prohibitory  laws. 
(City  of  Astoria  v.  Malone,  88.) 

Intoxicating  Liquors — Prosecutions  Under  Ordinances — ^Statutes  Appli- 
cable. 

2.  Laws  of  1915,  page  166,  Section  33,  providing  that  it  shall  not 
be  necessary  for  the  state  to  allege  that  the  party  charged  did  not 
have  legal  authority  to  sell  such  liquor,  or  was  not  within  any  of  the 
exceptions  of  the  act,  has  no  application  to  a  prosecution  under  a 
municipal  ordinance.     (City  of  Astoria  v.  Malone,  88.) 

Intoxicating  Liquors — Negativing  Exceptions — "Indictment." 

3.  Under  ordinance  making  it  unlawful  to  have  in  possession  in- 
toxicants "not  permitted  by  the  general  laws  of  the  State  of  Oregon/' 
the  quoted  exception  being  a  part  of  what  is  usually  termed  the  "en- 
acting clause"  must  be  negatived,  and  a  complaint  not  negativing  such 
exception  by  appropriate  language  was  demurrable  in  view  of  Sec- 
tion 2482,  L.  O.  L.,  providing  that  a  complaint  is  to  be  deemed  an 
indictment  within  the  provisions  of  Chapter  7  of  Code  of  Criminal 
Procedure  (Sections  1435-1460,  L.  O.  L.),  as  to  sufficiency  of  indict- 
ment.    (City  of  Astoria  v.  Malone,  88.) 
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lOBiirance — ^Fraternal  Benefit  Ixuraraace— Instrnctions. 

2.  In  action  on  a  benefit  accident  policy,  refusing  requested  in- 
structions  that  defendant's  constitution  and  by-laws  were  binding  upon 
plaintiff,  held  arroneous.  (Kendall  v.  Travelers'  Protective  Assn., 
179.) 

Insurance — ^Accident  Policy — ^Pleading. 

3.  Plaintiff's  allegation  tliat  he  had  complied  with  all  terms  of  an 
accident  insurance  policy,  held  sufficient  under  the  direct  provisions 
•f  Section  88,  L.  O.  L.     (Kendall  v.  Travelers'  Protective  Assn.,  179.) 

Insurance — Accident  Policy — ^Departnie — ^Pleading. 

4.  Where  plaintiff's  allegation  that  he  had  complied  with  all  pro- 
visions of  an  insurance  poUcy  was  denied  by  an  answer  stating  the 
required  notice  was  not  given,  plaintiff's  reply  that  such  failure  was 
excused  by  his  physical  disability,  etc.,  held  not  a  departure.  (Ken- 
dall V.  Travelers'  Protective  Assn.,  179.) 

Inanrance — Accident  Policy — ^Time  to  Qive  Notice. 

6.  An  accident  policy  requiring  notice  of  injury  within  thirty 
days,  unless  insured  was  unconscious  or  disabled,  is  not  breached  by 
insured's  failure  to  give  such  notice  during  some  seven  days  following 
the  accident  before  plaintiff  became  physically  disabled.  (Kendall 
V.  Travelers*  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Bequested  Instruction. 

6.  In  action  on  a  fraternal  accident  policy,  defendant's  requested 
instruction  that  plaintiff  was  bound  by  its  constitution  and  by-laws 
although  he  and  his  family  were  ignorant  thereof,  was  properly  re- 
fused because  of  the  reference  to  plaintiff's  family.  (Kendall  v.  Trav- 
elers' Protective  Assn.,  179.) 

Insurance — Accident  Policy — Jury  Question. 

7.  Evidence  regarding  the* manner  in  which  a  barber  removed  an 
ingrowing  hair  from  plaintiff's  face,  with  his  consent,  resulting  in 
poisoning,  etc.,  held  to  make  a  jury  question  whether  the  injury  was 
accidental  within  a  fraternal  benefit  policy.  (Kendall  v.  Travelers' 
Protective  Assn.,  179.) 

Insurance— -Accident  Policy — "Accidental  Means." 

8.  A  wound  intentionally  made  by  a  barber  in  removing  an  in- 
growing hair  from  plaintiff's  face,  with  his  consent,  held  not  made 
by  "accidental  means"  within  a  fraternal  benefit  policy.  (Kendall 
V.  Travelers'  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Time  to  Sue. 

9.  Where  a  fraternal  benefit  association's  constitution  required 
claims  to  be  presented  after  total  recovery,  and  authorized  benefits 
for  2  years'  disability,  a  suit  for  32  months'  disability,  commenced 
7  months  after  refusal  of  the  claim,  held  brought  in  time,  although 
the  constitution  required  suit  to  be  brought  within  6  months  after  the 
claim's  refusal.     (Kendall  v.  Travelers'  Protective  Assn.,  179.) 

INTEBEST. 

Interest— Accrual  of  Bight— Unliquidated  Demand. 

1.  Under  Section  6028,  L.  O.  L.,  providing  for  interest  on  money 
received  for  the  use  of  another  and  retained  beyond  a  reasonable 
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timOi  in  an  action  on  an  official  bond  of  a  defaulting  city  treasurer 
not  stipulating  for  interest,  tl^ere  could  be  no  recovery  of  interest 
until  after  judgment;  the  amount  of  liability  not  having  been  ascer- 
tained or  agreed  upon.  (City  of  Seaside  t.  Oregon  Surety  A  Casualty 
Co.,  624.) 

On  Beassesameait  for  Public  Improyement. 
See  Municipal  Corporations,  4. 


Intexpleader— Oonflicting  Clalma— Nature. 

1.  The  publisher  of  a  number  of  periodicals  offered  prizes  for  the 
best  solutions  of  a  puzzle.  After  the  close  of  the  contest  certain  con- 
testants claimed  a  number  of  the  highest  prizes,  asserting  that  other 
contestants  who  submitted  the  four  best  solutions  and  three  of  whom 
were  fellow  countrymen,  and  related  by  blood  or  marriage,  had  vio- 
lated the  rules  of  the  contest  and  were  guilty  of  fraud  or  collusion, 
and  that  their  solutions  were  the  result  of  the  individual  efforts  of  one 
man.  The  contestants  submitting  these  best  solutions  also  claimed 
the  prizes,  and  were  only  prevented  from  bringing  actions  therefor 
by  an  injunction  in  an  interpleader  suit  brought  by  the  publisher. 
Held,  that  there  was  a  proper  case  for  entertaining  a  bill  of  inter- 
pleader.    (Statesman  Pub.  Co.  t.  Foltin,  65.) 

See  Rewards,  1. 

INTOXIOATINa   UQUOBS. 

Intozicating  Liqaors — Jurlndlctloii  of  Police  Coorts. 

1.  Under  Laws  of  1915,  page  166,  section  32,  providing  that  justices 
of  the  peace  and  other  courts  having  jurisdiction  as  such  shall  have 
concurrent  jurisdiction  with  the  Circuit  Court  for  violations  of  the 
act,  police  courts  generally  possess  the  same  authority  to  hear  and  de- 
termine cases  as  Justice's  Courts,  and  have  concurrent  jurisdiction 
with  the  Circuit  Court  of  most  violations  of  the  prohibitory  laws. 
(City  of  Astoria  v.  Malone,  88.) 

Intoxicating  Liquors — Prosecutions  Under  Ordinances — Statutes  AppH- 
cable. 

2.  Laws  of  1915,  page  166,  Section  33,  providing  that  it  shall  not 
be  necessary  for  the  state  to  allege  that  the  party  charged  did  not 
have  legal  authority  to  sell  such  liquor,  or  was  not  within  any  of  the 
exceptions  of  the  act,  has  no  application  to  a  prosecution  under  a 
municipal  ordinance.     (City  of  Astoria  v.  Malone,  88.) 

Intoxicating  Liquors — Negativing  Exceptions — "Indictment." 

3.  Under  ordinance  making  it  unlawful  to  have  in  possession  in- 
toxicants "not  permitted  by  the  general  laws  of  the  State  of  Oregon," 
the  quoted  exception  being  a  part  of  what  is  usually  termed  the  "en- 
acting clause"  must  be  negatived,  and  a  complaint  not  negativing  such 
exception  t)j  appropriate  language  was  demurrable  in  view  of  Sec- 
tion 2482,  L.  O.  L.,  providing  that  a  complaint  is  to  be  deemed  an 
indictment  within  the  provisions  of  Chapter  7  of  Code  of  Criminal 
Procedure  (Sections  1435-1460,  L.  O.  L.),  as  to  sufficiency  of  indict- 
ment.    (City  of  Astoria  v.  Malone,  88.) 
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lOBiiraxice — ^Fraternal  Benefit  Iiunraiice — Instmctiona. 

2.  In  action  on  a  benefit  accident  policy,  refusing  requested  in- 
structions that  defendant's  constitution  and  bj-laws  were  binding  upon 
plaintiff y  l\e\d  arroneous.  (Kendall  t.  Trayelers'  Protective  Assn.* 
179.) 

Insurance — ^Accident  Policy— Pleading. 

3.  Plaintiff's  allegation  that  he  had  complied  with  all  terms  of  an 
accident  insurance  policy,  Iteld  sufficient  under  the  direct  provisions 
•f  Section  88,  L.  O.  L.     (Kendall  v.  Travelers'  Protective  Assn.,  179.) 

Insurance — Accident  Policy — Departure — ^Pleading. 

4.  Where  plaintiff's  allegation  that  he  had  complied  with  all  pro- 
visions of  an  insurance  policy  was  denied  by  an  answer  stating  the 
required  notice  was  not  given,  plaintiff's  reply  that  such  failure  was 
excused  by  his  physical  disability,  etc.,  held  not  a  departure.  (Ken- 
dall V.  Travelers'  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Time  to  Give  Notice. 

5.  An  accident  policy  requiring  notice  of  injury  within  thirty 
days,  unless  insured  was  unconscious  or  disabled,  is  not  breached  by 
insured's  failure  to  give  such  notice  during  some  seven  days  following 
the  accident  before  plaintiff  became  physically  disabled.  (Kendall 
V.  Travelers'  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — ^Requested  Instruction. 

6.  In  action  on  a  fraternal  accident  policy,  defendant's  requested 
instruction  that  plaintiff  was  bound  by  its  constitution  and  by-laws 
although  he  and  his  family  were  ignorant  thereof,  was  properly  re- 
fused because  of  the  reference  to  plaintiff's  family.  (Kendall  v.  Trav- 
elers' Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Jury  Question. 

7.  Evidence  regarding  the  •manner  in  which  a  barber  removed  an 
ingrowing  hair  from  plaintiff's  face,  with  his  consent,  resulting  in 
poisoning,  etc.,  "held  to  make  a  jury  question  whether  the  injury  was 
accidental  within  a  fraternal  benefit  policy.  (Kendall  v.  Travelers' 
Protective  Assn.,  179.) 

Insurance-— Accident  Policy — *' Accidental  Means." 

8.  A  wound  intentionally  made  by  a  barber  in  removing  an  in- 
growing hair  from  plaintiff's  face,  with  his  consent,  yield  not  made 
by  "accidental  means"  within  a  fraternal  benefit  policy.  (Kendall 
V.  Travelers'  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Time  to  Sue. 

9.  W^ere  a  fraternal  benefit  association's  constitution  required 
claims  to  be  presented  after  total  recovery,  and  authorized  benefits 
for  2  years'  disability,  a  suit  for  32  months'  disability,  commenced 
7  months  after  refusal  of  the  claim,  lield  brought  in  time,  although 
the  constitution  required  suit  to  be  brought  within  6  months  after  the 
claim's  refusal.     (Kendall  v.  Travelers'  Protective  Assn.,  179.) 

INTEBEST. 

Interest — Accrual  of  Right— Unliquidated  Demand. 

1.  Under  Section  6028,  L.  O.  L.,  providing  for  interest  on  money 
received  for  the  use  of  another  and  retained  beyond  a  reasonable 


Indsx.  753 

time,  in  an  action  on  an  official  bond  of  a  defaulting  city  treasurer 
not  stipolatinff  for  interest,  t^ere  could  be  no  recovery  of  interest 
until  after  judgment;  the  amount  of  liability  not  having  been  ascer- 
tained or  agreed  upon.  (City  of  Seaside  t.  Oregon  Surety  A  Casualty 
Co.,  624.) 

On  Beassesameait  for  Public  Improyenient. 
See  Municipal  Corporations,  4. 


Intexpleader— Oonflicting  Clalma— Nature. 

1.  The  publisher  of  a  number  of  periodicals  offered  prizes  for  the 
best  solutions  of  a  puzzle.  After  the  close  of  the  contest  certain  con- 
testants claimed  a  number  of  the  highest  prizes,  asserting  that  other 
contestants  who  submitted  the  four  best  solutions  and  three  of  whom 
were  fellow  countrymen,  and  related  by  blood  or  marriage,  had  vio- 
lated the  rules  of  the  contest  and  were  guilty  of  fraud  or  collusion, 
and  that  their  solutions  were  the  result  of  the  individual  efforts  of  one 
man.  The  contestants  submitting  these  best  solutions  also  claimed 
the  prizes,  and  were  only  prevented  from  bringing  actions  therefor 
by  an  injunction  in  an  interpleader  suit  brought  by  the  publisher. 
Heldf  that  there  was  a  proper  case  for  entertaining  a  bill  of  inter- 
pleader.    (Statesman  Pub.  Co.  v.  Foltin,  65.) 

See  Rewards,  1. 

INTOXIOATINa   UQUOBS. 

Intoxicating  Liquors — Jurisdiction  of  Police  Courts. 

1.  Under  Laws  of  1915,  page  166,  section  32,  providing  that  justices 
of  the  peace  and  other  courts  having  jurisdiction  as  such  shall  have 
concurrent  jurisdiction  with  the  Circuit  Court  for  violations  of  the 
act,  police  courts  generally  possess  the  same  authority  to  hear  and  de- 
termine cases  as  Justice's  Courts,  and  have  concurrent  jurisdiction 
with  the  Circuit  Court  of  most  violations  of  the  prohibitory  laws. 
(City  of  Astoria  v.  Malone,  88.) 

Intoxicating  Liquors — Prosecutions  Under  Ordinances — Statutes  Appli- 
cable. 

2.  Laws  of  1915,  page  166,  Section  33,  providing  that  it  shall  not 
be  necessary  for  the  state  to  allege  that  the  party  charged  did  not 
have  legal  authority  to  sell  such  liquor,  or  was  not  within  any  of  the 
exceptions  of  the  act,  has  no  application  to  a  prosecution  under  a 
municipal  ordinance.     (City  of  Astoria  v.  Malone,  88.) 

Intoxicating  Liquors — Negattving  Exceptions — "Indictment." 

3.  Under  ordinance  making  it  unlawful  to  have  in  possession  in- 
toxicants ''not  permitted  by  the  general  laws  of  the  State  of  Oregon," 
the  quoted  exception  being  a  part  of  what  is  usually  termed  the  "en- 
acting clause"  must  be  negatived,  and  a  complaint  not  negativing  such 
exception  by  appropriate  language  was  demurrable  in  view  of  Sec- 
tion 2482,  L.  O.  L.,  providing  that  a  complaint  is  to  be  deemed  an 
indictment  within  the  provisions  of  Chapter  7  of  Code  of  Criminal 
Procedure  (Sections  1435-1460,  L.  O.  L.),  as  to  suf&cieney  of  indict- 
ment.    (City  of  Astoria  v.  Malone,  88.) 
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Insurance— Fraternal  Benefit  Xnanrance — ^Instmctions. 

2.  In  action  on  a  benefit  accident  policy,  refusing  requested  in- 
structions that  defendant's  constitution  and  bj-laws  were  binding  upon 
plaintiff,  held  erroneous.  (Kendall  v.  Travelers'  Protective  Assn., 
179.) 

Insurance — ^Accident  Policy— Pleading. 

3.  Plaintiff's  allegation  that  he  had  complied  with  all  terms  of  an 
accident  insurance  policy,  held  sufficient  under  the  direct  provisions 
ef  Section  88,  L.  O.  L.     (Kendall  v.  Travelers'  Protective  Assn.,  179.) 

Insurance — Accident  Policy — Departure — ^Pleading. 

4.  Where  plaintiff's  allegation  that  he  had  complied  with  all  pro- 
visions of  an  insurance  policy  was  denied  by  an  answer  stating  the 
required  notice  was  not  given,  plaintiff's  reply  that  such  failure  was 
excused  by  his  physical  disability,  etc.,  held  not  a  departure.  (Ken- 
dall V.  Travelers'  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Time  to  Qive  Notice. 

6.  An  accident  policy  requiring  notice  of  injury  within  thirty 
days,  unless  insured  was  unconscious  or  disabled,  is  not  breached  by 
insured's  failure  to  give  such  notice  during  some  seven  days  following 
the  accident  before  plaintiff  became  physically  disabled.  (Kendall 
V.  Travelers'  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — ^Requested  Instniction. 

6.  In  action  on  a  fraternal  accident  policy,  defendant's  requested 
instruction  that  plaintiff  was  bound  by  its  constitution  and  by-laws 
although  he  and  his  family  were  ignorant  thereof,  was  properly  re- 
fused because  of  the  reference  to  plaintiff's  family.  (Kendall  v.  Trav- 
elers' Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Jury  Question. 

7.  Evidence  regarding  the*  manner  in  which  a  barber  removed  an 
ingrowing  hair  from  plaintiff's  face,  with  his  consent,  resulting  in 
poisoning,  etc.,  held  to  make  a  jury  question  whether  the  injury  was 
accidental  within  a  fraternal  benefit  policy.  (Kendall  v.  Travelera' 
Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — '* Accidental  Means." 

8.  A  wound  intentionally  made  by  a  barber  in  removing  an  in- 
growing hair  from  plaintiff's  face,  with  his  consent,  held  not  made 
by  "accidental  means"  within  a  fraternal  benefit  policy.  (Kendall 
V.  Travelers'  Protective  Assn.,  179.) 

Insurance — ^Accident  Policy — Time  to  Sue. 

9.  Where  a  fraternal  benefit  association's  constitution  required 
claims  to  be  presented  after  total  recovery,  and  authorized  benefits 
for  2  years'  disability,  a  suit  for  32  months'  disability,  commenced 
7  months  after  refusal  of  the  claim,  held  brought  in  time,  although 
the  constitution  required  suit  to  be  brought  within  6  months  after  the 
claim's  refusal.     (Kendall  v.  Travelers'  Protective  Assn.,  179.) 

INTEREST. 

Interest— Accrual  of  Bight— Unliquidated  Demand. 

1.  Under  Section  6028,  L.  O.  L.,  providing  for  interest  on  money 
received  for  the  use  of  another  and  retained  beyond  a  reasonable 
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time,  in  an  action  on  an  official  bond  of  a  defaulting  city  treasurer 
not  stipulatinff  for  interest,  t^ere  could  be  no  recovery  of  interest 
until  after  judgment;  the  amount  of  liability  not  having  been  ascer- 
tained or  agreed  upon.  (City  of  Seaside  t.  Oregon  Surety  A  Casualty 
Co.,  624.) 

On  Beassesameait  for  Public  Improyeinent. 
See  Municipal  Corporations,  4. 


Interpleader— Oonflicting  CUlm»— Nature. 

1.  The  publisher  of  a  number  of  periodicals  offered  prizes  for  the 
best  solutions  of  a  puzzle.  After  the  close  of  the  contest  certain  con- 
testants claimed  a  number  of  the  highest  prizes,  asserting  that  other 
contestants  who  submitted  the  four  best  solutions  and  three  of  whom 
were  fellow  countrymen,  and  related  by  blood  or  marriage,  had  vio- 
lated the  rules  of  the  contest  and  were  guilty  of  fraud  or  collusion, 
and  that  their  solutions  were  the  result  of  the  individual  efforts  of  one 
man.  The  contestants  submitting  these  best  solutions  also  claimed 
the  prizes,  and  were  only  prevented  from  bringing  actions  therefor 
by  an  injunction  in  an  interpleader  suit  brought  by  the  publisher. 
Heldf  that  there  was  a  proper  case  for  entertaining  a  bill  of  inter- 
pleader.    (Statesman  Pub.  Co.  v.  Foltin,  65.) 

See  Rewards,  1. 

INTOXIOATINa   UQUOBS. 

Intoxicating  Liquors — Jurisdiction  of  Police  Courts. 

1.  Under  Laws  of  1915,  page  166,  section  32,  providing  that  justices 
of  the  peace  and  other  courts  having  jurisdiction  as  such  shall  have 
concurrent  jurisdiction  with  the  Circuit  Court  for  violations  of  the 
act,  police  courts  generally  possess  the  same  authority  to  hear  and  de- 
termine cases  as  Justice's  Courts,  and  have  concurrent  jurisdiction 
with  the  Circuit  Court  of  most  violations  of  the  prohibitory  laws. 
(City  of  Astoria  v.  Malone,  88.) 

Intoxicating  Liquors — ^Prosecutions  Under  Ordinances — ^Statutes  Appli- 
cable. 

2.  Laws  of  1915,  page  166,  Section  33,  providing  that  it  shall  not 
be  necessary  for  the  state  to  allege  that  the  party  charged  did  not 
have  legal  authority  to  sell  such  liquor,  or  was  not  within  any  of  the 
exceptions  of  the  act,  has  no  application  to  a  prosecution  under  a 
municipal  ordinance.     (City  of  Astoria  v.  Malone,  88.) 

Intoxicating  Liquors — Negativing  Exceptions — "Indictment." 

3.  Under  ordinance  making  it  unlawful  to  have  in  possession  in- 
toxicants "not  permitted  by  the  general  laws  of  the  State  of  Oregon," 
the  quoted  exception  being  a  part  of  what  is  usually  termed  the  "en- 
acting clause"  must  be  negatived,  and  a  complaint  not  negativing  such 
exception  by  appropriate  language  was  demurrable  in  view  of  Sec- 
tion 2482,  L.  O.  L.,  providing  that  a  complaint  is  to  be  deemed  an 
indictment  within  the  provisions  of  Chapter  7  of  Code  of  Criminal 
Procedure  (Sections  1435-1460,  L.  O.  L.),  as  to  sufficiency  of  indict- 
ment.    (City  of  Astoria  v.  Malone,  88.) 

87  Or. — AS 
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nUtlQATION. 

See  Waters  and  Watercourses,  2. 

ntBIQATION    DI8TBI0TS. 
See  Waters  and  Watercourses,  1. 

JUDOMENT. 

Jadgment— MatteiB  Concluded. 

1.  When  the  second  action  between  the  same  parties  is  upon  a 
different  claim  or  demand  or  cause  of  action,  the  judgment  in  the  first 
suit  operates  as  an  estoppel  onlj  as  to  the  point  or  question  actually 
litigated  and  determined,  and  not  as  to  o^er  matters  which  might 
have  been  litigated  and  determined,  whether  the  judgment  is  used 
in  pleading  as  a  technical  estoppel  or  is  relied  on  by  way  of  evidence 
as  conclusiye  per  ae,     (Stillwell  ▼.  Hill,  112.) 

Judgment — Matters  Concluded. 

2.  The  omission  to  take  advantage  of  matter  of  counterclaim  as  a 
defense  is  no  bar  to  a  cross  or  separate  action  upon  it,  so  that,  though, 
the  cross-claim  be  admissible  by  way  of  defense,  the  defendant 
has  an  option  to  avail  himself  of  it  in  that  form,  or  to  sue  upon  it  in 
another  action.     (Stillwell  v.  Hill,  112.) 

Judgment — Splitting  Defenses. 

3.  Defendants  in  action  for  hay  sold  could  elect  whether  they  would, 
in  that  action,  plead  and  recover  on  their  counterclaim  for  damages 
for  failure  of  plaintiffs  to  deliver  all  the  hay  contracted  for,  or  deny 
the  delivery  and  bring  an  independent  action  for  damages  resulting 
from  failure  to  deliver.     (Stillwell  v.  Hill,  112.) 

Judgment — ^Matters  Concluded. 

4.  Where  sellers  of  hay  sued  for  balance  on  the  contract,  and  the 
issue  whether  the  hay  representing  such  balance  had  been  delivered 
was  determined  against  them,  they  could  not,  when  later  sued  by  the 
purchasers  for  failure  to  deliver  such  balance  of  the  hay,  plead  as  a 
separate  defense  and  counterclaim  their  delivery  of  such  hay;  the 
prior  judgment  being  conclusive  upon  such  issue.  (Stillwell  v.  Hill, 
112.) 

Judgment — ^Waiver  of  Estoppel  of  Former  Judgment. 

5.  The  estoppel  of  a  former  judgment,  determining  that  sellera 
had  not  delivered  all  the  hay  contracted  for,  was  not  waived  by  the 
purchasers  bringing  an  action  for  damages  for  the  failure  to  deliver 
the  full  amount  contracted  for,  since  any  such  waiver  must  necessarily 
relate  to  a  question  determined  in  the  former  action.  (Stillwell  v. 
HUl,  112.) 

Judgment — ^Necessity  of  Findings. 

6.  Under  Section  570,  L.  O.  L.,  providing  that  the  only  pleadings 
in  a  matter  of  disputed  costs  are  the  statement  of  the  prevailing  party 
and  the  objection  of  the  opposite  litigant,  that  the  issue  shall  be  heard 
by  the  court  without  a  jury,  and  that  as  soon  as  convenient  the  court 
or  judge  shall  make  and  file  a  correct  itemized  statement  ef  the  costs 
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and  disbursements  as  allowed  and  remder  judgment  accordingly,  and 
that  no  other  finding  or  conclusion  of  law  or  fact  shall  be  necessary, 
where  the  court  made  no  statement  of  the  amount  of  costs  and  disburse- 
ments properly  taxable,  but  merely  ordered  that  the  cost  bill  filed  by 
plaintiff  be  allowed  and  directed  the  clerk  to  tax  the  amounts  thereof 
as  plaintiff's  costs,  the  judgment  taxing  costs,  being  without  any  find- 
ings to  support  it,  was  void.  (School  Dist.  No.  30  t.  Alameda  Constr. 
Co.,  132.) 

Judgment — Suit  on  Foreign  Judgment — ^Llmitationa. 

7.  Under  Section  3,  L.  O.  L.,  providing  that  actions  at  law  shall 
only  be  commenced  within  the  periods  prescribed  after  the  cause  of 
action  shall  have  accrued,  except  where  a  different  limitation  is  pre- 
scribed, Section  5  barring  actions  upon  judgment  or  decrees  of  any 
court  of  the  United  States  or  of  any  state  or  territory  in  ten  years, 
and  Section  16  providing  that  if  when  the  cause  of  action  shall  ac- 
crue against  any  person  who  shall  be  out  of  the  state  such  action 
may  be  commenced  within  the  term  herein  limited  after  the  return 
of  such  person  into  the  state,  etc.,  although  the  judgment  defendants 
had  resided  within  the  state  less  than  ten  years,  and  the  action  on 
the  judgment  was  not  barred  in  the  state  where  the  judgment  was 
rendered,  it  would  be  barred  here  where  more  than  ten  years  had 
expired  since  the  judgment  was  rendered,  Section  16  being  inappli- 
cable to  a  nonresident.     (Fargo  v.  Dickover,  215.) 

Judgment — Conclosivenees — ^Matters  Concluded. 

8.  Where  in  a  former  suit  between  the  same  parties  it  was  decreed 
that  defendants  had  no  interest  in  the  property  involved,  such  decree 
is  conclusive  as  to  the  interest  of  defendants  in  a  subsequent  suit  to 
enjoin  foreclosure  of  a  mortgage  given  by  one  of  the  defendants. 
(Cook  V.  Nolan,  228.) 

Judgment — ^Entry  Nnnc  Pro  Tune. 

9.  In  sewer  construction  reassessment  proceedings,  where  no  judg- 
ment was  entered  upon  verdict  in  Circuit  Court,  and  no  order  entered 
except  an  order  discharging  the  jury,  which,  under  section  179, 
L.  O.  L.,  defining  a  judgment  as  the  final  determination  of  the  par- 
ties' rights,  is  not  a  judgment,  but,  on  appeal  to  the  Supreme  Court, 
both  parties  assumed  judgment  was  duly  entered,  the  court  could, 
two  years  thereafter,  enter  judgment  on  the  verdict  nunc  pro  tunOf 
notwithstanding  Section  201,  requiring  the  clerk  to  enter  judgment 
on  the  verdict  the  day  it  is  returned,  for,  the  law  leaving  the  court 
DO  discretion,  it  operates  in  lieu  of  formal  action  by  the  court  as  a 
direction  to  the  clerk  to  enter  judgment.  (City  of  Portland  v.  Blue, 
271.) 

Judgment — Bsb  Judicata — QneetionB  Concluded. 

10.  In  an  action  at  law  for  wages  wherein  equitable  cross-bill  set- 
ting up  partnership  was  interposed,  a  decree  merely  dismissing  the 
cross-bill  must  be  read  with  the  pleadings,  and  with  the  findings  of 
fact  and  conclusion  of  law  to  the  effect  that  no  partnership  existed, 
and  against  the  record  disclosed  an  adjudication  against  the  claim  of 
partnership,  under  Section  759,  L.  O.  L.,  and  such  issue  could  not  be 
again  tried  in  the  action  at  law.     (Toy  v.  Gong,  454.) 
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Judgment— Kflli  Jndicata^-AppeaL 

11.  la  an  action  at  law  for  wageSi  where  the  defense  of  partnership 
was  interposed,  the  faet  that  an  appeal  on  the  equitable  issues  was 
pending  does  not  prevent  the  decree  appealed  from  from  being  arail- 
able  as  evidence  to  support  a  plea  of  res  judicaUt,    (T07  v.  Gong,  454.) 

Judgment — ^Priority  of  Lien—Unrecorded  Conveyance. 

12.  Under  Section  207,  L.  O.  L.,  providing  that  a  conveyance  of 
real  property  lAall  be  void  as  against  the  lien  of  a  judgment,  unless 
recorded  at  the  time  of  docketing  the  judgment,  or  unless  recorded 
within  the  time  after  its  execution  provided  by  law,  a  judgment  lien, 
in  order  to  have  precedence  over  a  prior  unrecorded  deed,  must  have 
been  taken  or  acquired  in  good  faith,  without  notice  or  knowledge  of 
the  unrecorded  eonveyanee.    (Belcher  v.  La  Grande  Nat.  Bank,  665.) 

Judgment — ^Priority  of  Lien — ^Unrecorded  Conveyance. 

13.  Where  owners  of  land,  who  had  contracted  to  sell  it,  conveyed 
the  land  and  assigned  the  contracts  to  the  grantee^  but  the  deed  was 
not  recorded,  the  possession  of  the  land  by  the  executory  purchasers 
was  such  possession  by  strangers  to  the  legal  title  as  charged  a  judg- 
ment creditor  with  notice  of  the  grantee's  rights,  though  the  prem- 
ises were  in  possession  of  the  same  persons  before  and  after  the 
conveyance.     (Belcher  v.  La  Grande  Nat.  Banky  666.) 

See  Appeal  and  Error,  10,  22. 
See  Garnishment,  2,  3,  6,  8,  9,  11. 
See  Pleading,  1,  2. 
See  Setoff  and  Counterclaim,  2. 

Directing  Judgment  in  Appellate  Court 
See  Appeal  and  Error,  23. 

Satisfaction  of  aa  Evidence  of  Employment. 
See  Attorney  and  Client,  1. 

JX7DICIAL  NOTICE. 

See  Evidence,.  8,  9. 

JUDICIAL  SAIB. 

Aoaniring  Land  at  Jtadlcial  Sale. 
See  Execution,  4. 

Suit  to  Set  Aside  Execution  Sate. 
See  Execution,  5. 

Void  Levy  and  Sale  of  Oamiflhee^a  Property. 
See  Garnishment,  10-12. 

Buying  Interest  of  Tenant  in  Common  at  Judicial  Sate. 

See  Tenancy  in  Common,  1-3. 

JUBISDICTIOV. 

See  Appeal  and  Error,  7^ 
See  Courts,  2-i. 
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8ee  Equitjy  4,  5. 

See  Garnishment,  8. 

See  Intoxicating  Liquors,  1-3. 

See  Municipal  Corporations,  14. 

Of  Oounty  Oout  Oyer  Oounty  BoadSp 
Bee  Municipal  Corporations,  32. 

JUSTICES  OF  THE  PEACE. 

JoBtlces  of  tlie  Peace— Setoff  of  JttdgmentB--Statatee. 

1.  Section  2443  et  seq.,  L.  O.  L.,  providing  for  setting  off  one  jadg- 
ment  against  another  when  ^ven  in  Justices'  Courts,  if  between  the 
same  parties  and  mutual,  evinces  a  legislative  policy,  in  the  absence 
of  any  statute  regulating  equitable  setoffs  in  courts  of  record,  of  re- 
quiring that  the  demands  shall  be  mutual  and  exist  between  the  same 
parties  before  they  can  be  employed  to  extinguish,  wholly  or  in  part, 
the  rightful  claim  of  the  adverse  party.     (Barnes  v.  Esch,  1.) 

Justices  of  the  Peace— Proof  of  Service — Sufficiency. 

2.  Where  the  sheriff's  return  on  summons  did  not  state  that  copy 
of  complaint  served  with  summons  was  certified  to  be  correct  by 
plaintifT,  his  agent  or  attorney  or  the  justice,  the  service  was  insuffi- 
cient to  warrant  a  judgment  by  default,  in  view  of  Section  2420, 
li.  O.  L.  providing  that  the  summons  shall  be  served  by  delivering 
a  copy  thereof,  together  with  a  copy  of  the  complaint  certified  to  be 
correct  by  plaintiff,  his  agent  or  attorney  or  the  justice.  (Spencer  ▼. 
SmaU,  662.) 


See  Brokers,  6. 
See  Bailroads,  4. 


KNOWLEDOB. 


Knowledge  of  Law. 
See  Evidence,  1,  8. 

LABOA. 

See  Master  and  Servant,  16. 


See  Execution,  5. 
See  Injunction,  6. 

LAMBLORD  AND  TEKAITT. 

Landlord  and  Tenant — ^Bight  to  Rescind  Contracts — Frand— Waiver. 

1.  Where  a  tenant  was  induced  to  lease  an  apartment  house  and 
purchase  the  furniture  therein  by  fraud  and  false  representations,  and 
paid  rent  after  full  knowledge  of  the  fraud,  she  waived  her  right  to 
teselnd.     (Hills  v.  Campbell,  690.) 

See  Guaranty,  1. 

LABCENT. 
See  Mnnicipal  Corporations,  28,  29, 
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LAST  OLEAB  GHSANOB. 

See  Municipal  Corporations,  12. 

LEA8B. 

Bee  Corporations,  7,  9. 
See  Guaranty,  1. 
See  Mortgages,  6. 

LEGAIi  BIGHXa 

See  Equity,  3,  6. 
Bee  Injunction,  3. 

UBVT. 

PersoxiB  Uable  for  a  Wrongful  Lefvy. 
See  Execution,  2. 

Lery  and  Sale  of  Garnishee's  Propertj. 
Bee  Garnisliment,  7, 10, 12. 


Bee  Constitutional  Law,  4. 
Bee  Garnishment,  1. 
See  Guaranty,  1. 
See  Master  and  Servant,  5. 

Of  County  for  Personal  Injury. 
See  Highways,  1-5. 

On  Contractor's  Bond. 

See  Schools  and  School  Districts,  1-4. 

UENB. 

See  Municipal  Corporations,  15,  16. 

As  to  Priority  of  Lien. 

See  Judgment,  12,  13. 
See  Mortgages,  6. 

UGHTDTG  PLAMT& 

Dftmage  to  City  for  Failure  to  InstalL 
Bee  Damages. 

LIMITATION   OF  ACTIONB. 

See  Judgment,  7. 

LIQUIDATED   DAMAGE8. 

Bee  Damages,  4-7. 

MANDAMUS. 

Mandamus— Compelling  Court  to  Act  on  Petition. 

1.    Under  Section  613,  L.  O.  L.,  authorizing  the  issuance  of  a  writ 
of  mandamui  to  compel  the  performance  of  an  act  which  the  Iaw 
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specially  enjoine  as  a  duty  resulting  from  an  office,  a  petition  by  a 
widow  for  a  writ  of  mandamus  to  compel  the  county  juvenile  court  to 
act  upon  her  application  for  aid  from  the  county  for  the  support  of 
her  children  wUl  be  denied  where  the  application  fails  to  show  that 
she  is  entitled  to  aid.     (Badura  y.  Multnomah  County,  446.) 

BCAHKBT  VAI.X7E. 

See  Evidence,  5-7. 

MA8TEB  AND  8EBVANT. 

Master  and  Servant — Contract  of  Master  to  Fumisli  Medical  Serylces 
— ^Dnty  of  Servant. 

1.  Where  a  lumber  company  posted  notice  that  it  charged  em- 
ployees with  a  hospital  fee  of  75  cents  a  month  after  the  first  three 
days'  employment,  etc.,  and  an  employee  paid  the  specified  fees,  there 
was  a  complete  contract,  requiring  the  company  to  furnish  the  services 
of  its  physician  to  the  employee  under  the  circumstances  specified  in 
the  notices;  it  was  the  dutv  of  the  employee  to  apply  for  such  ser- 
vices before  employing  another  physician,  and  his  duty  to  use  reason- 
able diligence  to  find  the  company's  physician  and  request  his  services 
before  employing  another,  and  if  he  failed  to  use  such  diligence  he 
cannot  hold  the  company  liable  for  sums  paid  another  physician. 
(Crites  v,  Willamette  Val.  Lum.  Co.,  IQ.) 

Master  and  Servant — Contract  to  Furnish  Servant  With  Medical  Ser^ 
vices— Diligence  of  Servant  to  Find  Company's  Physician— 4)ue8- 
tion  for  Jury. 

2.  Whether  or  not  the  employee  used  such  diligence  was  a  question 
of  fact  for  the  jury  to  determine.  (Crites  v.  Willamette  Val.  Lum. 
Co.,  10.) 

Master  and  Servant— Employer's  Contract  to  Fumisli  Medical  Services 
— ^Dnty  of  Servant. 

3.  If  an  employee  requiring  the  services  of  the  employer's  physi- 
cian, the  employer  having  contracted  to  furnish  medical  services,  is 
ignorant  as  to  who  the  physician  is,  it  is  his  duty  to  inquire  and  ascer- 
tain same  from  the  employer,  or,  when  the  name  and  place  of  business 
or  residence  of  the  physician  is  known,  the  employee  should  apply 
where  it  is  reasonable  to  suppose  the  doctor  may  be  found.  (Crites 
V.  Willamette  Val.  Lum.  Co.,  10.) 

Master  and  Servant — Contract  of  Master  to  Furnish  Medical  Services 
— Diligence  of  Servant  or  Wife. 

4.  Where  the  wife  of  the  employee  of  a  lumber  company  which 
had  contracted  to  furnish  him  medical  services,  when  he  was  attacked 
by  appendicitis,  went  at  8  in  the  morning  to  the  residence  of  the 
company's  physician,  and  learned  he  was  out  of  town,  at  1:30  in  the 
afternoon  went  to  a  neighbor's  house  and  telephoned  the  doctor's  resi- 
dence, but  was  again  informed  that  he  was  absent,  and,  being  a 
trained  nurse,  and  becoming  alarmed  at  her  husband's  condition,  then 
called  in  another  doctor,  who  operated,  there  was  no  lack  of  diligence 
on  the  part  of  the  employee  or  his  wife,  in  attempting  to 'secure  the 
attendance  of  the  employer's  physician,  such  as  would  preclude  recov- 
ery from  the  employer  of  the  fees  paid  the  other  doctor.  (Crites  v. 
Willamette  Val.  Lum.  Co.,  10.) 


760  Index. 


Master  and  Seryant — Contract  to  Fnrnisli  Servants  Medical  Attention 
— Breacb — Liability. 

5.  Where  an  employer,  which  contracts  for  consideration  to  furnish 
medical  attention  to  its  servants,  holds  out  to  them  a  particular  per- 
son as  its  physician,  and  an  employee  uses  reasonable  diligence  to 
secure  his  services  in  an  illness,  finds  him  absent,  and,  after  waiting  a 
reasonable  time  for  his  return,  employs  and  pays  another  physician, 
the  employer  must  reimburse  him  for  the  payment  thus  made  to  the 
other  physician.     (Crites  ▼.  Willamette  Yal.  Lum.  Co.,  10.) 

Ilaster  and  Servant^— Contract  to  Furnish  Medical  Attendance  to  Ser- 
yants — ^Action  for  Breach — ^Evidence. 

6.  In  a  servant's  action  against  his  employer,  which  had  contracted 
to  furnish  medical  attendance  in  case  of  illness,  for  fees  paid  a  physi- 
cian other  than  the  employer's,  the  latter  having  been  absent  when  the 
servant  was  attacked  by  appendicitis,  testimony  of  another  employee 
that  on  several  occasions  when  injured  he  had  gone  to  the  office  of 
the  employer's  physician  and  found  him  absent,  and  was  not  directed 
to  apply  to  any  other  physician,  was  properly  admitted  to  show  that 
the  custom  of  the  doctor,  to  which  he  testified,  of  keeping  an  attend- 
ant at  his  office,  who,  in  his  absence,  made  arrangements  for  the  proper 
treatment  of  his  patients,  had  not  always  been  observed.  (Crites  v. 
Willamette  Val.  Lum.  Co.,  10.) 

Master  and  Servant — Injury  to  Servant — Failure  to  Warn— Evidence. 

7.  In  an  action  by  a  trackman  for  injuries  based  on  defendant  rail- 
road's negligence  in  failing  to  give  warning  of  approaching  train,  held, 
under  evidence,  that  jury  was  authorized  to  infer  that  no  whistle  was 
sounded.     (Morata  v.  Oregon-Wash.  B.  &  N.  Co.,  219.) 

Master  and  Servant — Injury  to  Servant^Duty  to  Warn. 

8.  Where  defendant  railroad's  employees  saw  plaintiff  at  work  on 
a  switch  when  the  train  was  about  a  third  of  a  mile  away,  it  was  their 
duty  to  sound  the  whistle  or  ring  the  bell,  the  weather  being  cold 
and  windy,  so  that  plaintiff  had  his  cap  pulled  down  over  his  ears. 
(Morata  v.  Oregon- Wash.  B.  &  N.  Co.,  219.) 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence-- 
Sufficiency  of  Evidence. 

9.  In  an  action  by  a  trackman  for  injuries  based  on  defendant  rail- 
road's negligence  in  failing  to  give  warning  of  approach  of  train, 
heldf  under  evidence,  that  jury  was  entitled  to  infer  that  plaintiff  had 
no  knowledge  of  the  approach  of  the  train  prior  to  the  accident. 
(Morata  v.  Oregon- Wash.  B.  &  N.  Co.,  219.) 

Master  and  Servant— Injury  to  Servant — Federal  Employers'  Uabillty 
Act — Contributory  Negligence. 

10.  Where  the  track  on  which  plaintiff  was  working  was  used  by 
defendant  railroad  in  interstate  commerce,  plaintiff  was  within  the 
protection  of  Act  Cong.  April  22,  1908,  Chapter  149,  Section  3,  35  Stat. 
66  (U.  S.  Comp.  Stats.  1916,  fi  8659),  and  his  contributory  negligence 
would  not  bar  recovery.     (Morata  v.  Oregon- Wash.  B.  &  N.  Co.,  219.) 

Master  and  Servant — ^InJury  to  Servant— Assumption  of  Bisk — Custom. 

11.  Under  Act  Cong.  April  22,  1908,  Chapter  149,  Section  4  (U.  S. 
Comp.  Stats.  1916,  9  8660),  as  to  assumption  of  risk,  where  a  track- 
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man  working  on  a  track  used  in  interstate  commerce  was  run  down 
by  a  train  which  gave  no  warning,  recovery  conld  not  be  defeated 
on  theory  of  assumption  of  risk  in  the  absence  of  evidence  of  a  custom^ 
of  which  he  had  knowledge,  to  operate  trains  without  giving  warning. 
(Morata  v.  Oregon- Wash.  B.  ft  N.  Co.,  219.) 

Master  and  Servant— Action  for  Wagee— Variance— Express  Contract 
of  Qoantiim  Memit. 

12.  In  an  action  at  law  for  wages,  wherein  plaintiif  was  required 
to  elect  whether  to  proceed  on  the  contract  price  or  for  the  reason- 
able value  of  the  services,  recovery  may  be  had  upon  quantum  meruit^ 
although  evidence  as  to  the  express  hiring  was  introduced;  the  stipu- 
lated price  in  such  ease  becoming  the  guantum  meruit,  (Toy  v.  Gong, 
454.) 

Master  and  Bernuit — Qnestion  for  Jnry — Cause  of  Injury. 

13.  In  action  for  death  of  servant  by  master's  negligence,  where 
an  eye-witness  saw  the  accident  which  did  not  involve  any  prob- 
ability as  to  its  cause,  the  principle  that,  when  there  are  two  or  more 
probable  causes  of  an  injury,  the  question  should  be  submitted  to  the 
jury,  did  not  apply.     (York  v.  Southern  Pac.  Co.,  695.) 

Master  and  Seryant^-Action  for  Death  of  Servant — Direction  of  Non- 
suit. 

14.  Nonsuit  held  properly  directed  in  action  under  Federal  Em- 
ployers' Liability  Act  April  22,  1908,  c.  149,  35  Stat.  85  (U.  S.  Comp. 
Stats.  1916,  fiS  8657-8665),  for  death  of  car-dumper  killed  while 
attempting  to  board  a  train  of  flat  cars  in  motion,  where  he  was 
walking  along  by  the  standing  train,  and  had  opportunity  to  board 
it  while  standing  still,  but  did  not  attempt  to  board  it  until  it  was 
in  motion.     (York  v.  Southern  Pac.  Co.,  695.) 

Master  and  Servant — Injuries  to  Servant — Scope  of  Employment — 
Necessity  of  Showing. 

15.  Although  the  complaint  alleged  that  it  was  the  deceased  ser- 
vant's duty  to  help  the  train  crew  in  making  up  a  train,  and  that 
while  helping  in  switching  he  was  killed,  there  was  no  error  in  tak- 
ing case  from  jury  in  the  absence  of  evidence  that  as  a  part  of  his 
duties  he  was  required  to  board  the  moving  train  in  switching,  in 
doing  which  he  missed  the  step  and  was  killed,  since  in  the  absence 
of  such  showing  it  was  entirely  conjectural  whether  deceased  was 
engaged  in  his  employment  or  in  his  own  affairs.  (York  v.  Southern 
Pac.  Co.,  695.) 

MEA8X7BE  OF  DAMAGES. 

See  Fraud,  2,  4. 
See  Trespass,  2. 

IdLEAQE. 

Attendance  of  Witnesses  from  Outside  the  County. 
See  Witnesses,  1. 

MINES  AND  MENEBAia. 

Mines  and  Minerals — ^Injunction — Removal  of  Ore. 

1.  The  removal  of  ore  from  the  premises  of  another  without  his 
consent  will  be  enjoined.     (Barnes  v.  Esch,  1.) 
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MISDEMEANOA, 

Bee  Municipal  Corporations,  8. 


MISBEFBESENTATIONa 

See  Fraud,  8. 


See  Vendor  and  Purchaser,  6,  7* 

As  to  Bamady. 

See  Election  of  Bemedies,  8b 

MONET   HAD   A2XD   BBOEIVEIX 

See  Attomej  and  Client,  1-3. 

MOBTaAGEa 

Mortgages— Deed  Given  as  Security— Eridence. 

1.  Evidence  held  sufficient  to  warrant  a  finding  that  a  deed  abso- 
lute in  form  was  intended  only  as  security  for  a  loan.  (Purdy  t.  Un- 
derwood, 56.) 

Mortgages— Deed  Glyen  to  Secure  Iioan— Title. 

2.  A  deed  absolute  in  form  given  to  secure  a  loan  does  not  pass 
the  title  and  is  nothing  more  than  a  "mortgage."  (Purdy  t.  Under- 
wood, 56.) 

Mortgages — ^Beceiyer— Mortgagee  In  Possession. 

3.  Beceiver  of  mortgaged  property  of  an  insolvent  is  properly 
appointed  at  suit  of  mortgagor's  creditors,  though  the  mortgagee  or 
its  alienee  be  rightfully  in  possession;  both  being  insolvent,  and  the 
expenses  of  caring  for  property  exceeding  receipts  from  sales  and 
rentals.     (Brayton  &  Lawbaugh  v.  Monarch  Lum.  Co.,  365.) 

Mortgages — Absolute  Deed. 

4.  Giving  a  deed  to  secure  a  debt,  and  receiving  an  agreement  to 
reconvey  on  payment  of  the  debt,  make  the  transaction  a  mortgage, 
although  the  giving  of  a  deed  in  satisfaction  of  a  debt,  and  at  the 
same  time  receiving  an  agreement  to  convey,  would  not  constitute  a 
mortgage.     (Angus  t.  Holbrooke,  543.) 

Mortgages— Injury  to  Premises— Action— Tender. 

5.  Where  plaintiffs  deeded  land  to  secure  a  debt,  and  defendant 
agreed  to  reconvey  the  land  in  the  condition  in  which  received,  it 
was  not  necessary  to  make  a  tender  before  suit  for  damages,  where 
defendant  had  committed  waste  and  refused  to  restore  it  when 
demanded  under  the  terms  of  the  contract.  (Angus  y.  Holbrooke, 
543.) 

Mortgages— Priority  of  Liens— Assignment  of  Iieasa. 

6.  A  note  executed  by  the  owner  of  a  building  and  secured  by  her 
assignment  of  a  lease  of  part  thereof  created  a  lien  which  must  be 
postponed  to  the  liens  of  the  owner's  mortgages,  except  in  so  far  as 
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one  of  tlie  mortgages,  Bubseqiient  to  the  assignmenti  may  be  affected 
by  the  rentals  that  have  been  or  may  be  eoUeeted  on  the  lease.  (Alli- 
ance Trust  Co.  y.  Hubbard,  669.) 

See  Tenancy  in  Common,  1. 

Ayoidlng  Mortgage  for  Fraud* 
Bee  Corporations,  4. 

Bef  ormJng  Mortgage  In  Forecloiiire  Bull. 
See  Bef  ormation  of  Instruments,  1. 

MOTHERS'  PENaiON& 

See  Infants,  1. 

MUNICIPAI.  OOBPOBATIOKB. 

Mnnleipal  Corporations— Ordinanceo— Validity. 

1.  A  municipal  ordinance  directed  against  conspiracies  to  injure 
trade,  business  er  commerce,  and  providing  a  penalty  for  violation 
thereof,  has  no  extramural  effect,  is  not  invalid  on  the  ground  that  it 
is  not  local,  special  and  municipal  legislation.     (Hall  v.  Johnson,  21.) 

BCiinicipal  Corporations — Ordinances — ^Bnles  of  Evidence — ^Validity. 

2.  While  the  legislature  may  declare  that  certain  evidentiary  facts 
shall  be  prima  facie  evidence,  such  facts  must  have  some  direct  and 
logical  tendency  to  prove  the  antecedent  fact,  hence  a  municipal  ordi- 
nance declaring  that  if  any  person  shall  alone,  or  in  company  with 
others,  loiter  or  parade  back  and  forth  in  front  of  or  cause  any  other 
person  or  persons  to  loiter  or  parade  back  and  forth  in  front  of,  or  in 
the  vicinity  of,  any  store,  factory,  works  or  place  of  business,  or  in 
front  of,  or  in  the  vicinity  of,  the  home  of  any  person  connected  with, 
employed  in  or  seeking  employment  in  any  sucn  store,  etc.,  such  con- 
duct shall  be  prima  facie  evidence  of  a  conspiracy  to  injure  the  trade, 
business  or  commerce  of  the  proprietor  of  the  store,  etc.,  thus  pa- 
trolled, is  invalid,  because  the  acts  have  no  tendency  to  prove  a  con- 

5;>iracy  to  injure  the  commerce  or  trade  of  any  person.     (Hall  v. 
ohnson,  21.) 

Mnnicipal  Corporations  —  Collection  of  Special  Assessmonts  —  Sale  of 
Land. 

3.  Under  the  Portland  Charter,  the  city  may  collect  a  reassessment 
for  a  public  improvement  by  a  city  treasurer's  sale  instead  of  enforc- 
ing the  judgment  confirming  the  reassessment  by  execution.  (Elliott 
V.  City  of  Portland,  47.) 

Municipal  Corporations  —  Assessment  for  Public  Improyements  —  In- 
terest. 

4.  Portland  Charter,  Section  400,  authorizing  reassessments  for 
public  improvements,  provides  that  interest  thereon,  from  the  date  of 
delinquency  of  the  original  assessment,  may  be  added  at  the  discretion 
of  the  council.  Section  407  provides  that  the  docket  of  city  liens  is  a 
public  writing,  and  that  from  the  date  of  the  entries  therein  of  an 
assesement,  the  sum  as  entered  is  a  ta^  levied  and  a  lien  upon  the 
property,  and  that  the  sum  entered  shall  be  due  and  payable  from 
the  date  of  such  entry,  and  if  not  paid  within  ten  days  shall  be  deemed 
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delinquent  and  bear  interest  at  the  legal  rate.  Section  401  provides 
that  any  person  who  has  filed  objections  to  a  reassessment,  which  have 
not  been  satisfied  by  the  council,  may  appeal  to  the  Circuit  Court. 
Held,  that  interest  on  a  reassessment  from  the  date  of  the  delinquency 
of  the  original  assessment  cannot  be  collected,  where  the  reassessment 
ordinance  contains  no  provision  for  interest,  and  where  an  appeal  is 
taken  from  the  reassessment  to  the  Circuit  Court  and  then  to  the  Su- 
preme Court,  the  assessment  does  not  bear  interest  until  ten  days  after 
the  judgment  of  the  Circuit  Court,  confirming  it,  becomes  final  by  the 
filing  of  the  mandate  from  the  Supreme  Court.  (Elliott  t.  City  of 
Portland,  47.) 

Municipal  Corporations — ^Assessment  for  Public  Improyements— Ba- 
▼lew. 

5.  An  appeal  to  tbe  Circuit  Court,  under  Portland  Charter,  Section 
401,  from  a  reassessment  for  a  public  improvement,  transfers  the 
assessment  proceeding,  as  to  those  parties  who  appeal,  to  the  Circuit 
Court.     (Elliott  V.  City  of  Portland,  47.) 

Municipal  Corporationa — ^Assagsment  for  Public  ImproTements — Sale — 
Costs  and  Expenses. 

6.  Where  appeals  were  taken,  under  Portland  Charter,  Section  401, 
from  a  reassessment  for  a  public  improvement,  the  assessments  against 
the  property  of  those  who  appealed  were  not  delinquent,  while  the 
appeals  were  pending,  and  no  valid  sale  of  the  property  could  be  made, 
though  the  property  owners  did  not  take  measures  to  stay  proceedings 
under  the  reassessment  ordinance,  and  the  cost  of  advertising  the 
property  on  attempted  sales  could  not  be  collected  from  the  property 
owners  under  Section  412,  providing  that  each  piece  of  land  shall  be 
sold  for  a  sum  equal,  but  not  exceeding  the  unpaid  assessment,  and  the 
interest  and  cost  of  advertising  and  sale.  (Elliott  v.  City  of  Port- 
land, 47.) 

Municipal  Corporations — Assessment  for  IPubllc  Improyementv— Can- 
cellation of  Illegal  Items. 

7..  Where  a  city  was  about  to  sell  property  for  the  purpose  of  col- 
lecting a  reassessment  for  a  public  improvement,  and  was  claiming  the 
right  to  collect  interest  and  expenses,  which  it  was  not  entitled  to 
collect,  the  property  owners  had  no  remedy  at  law  affording  tbem  ade- 
quate relief,  and  equity  would  lend  its  aid  to  cancel  the  ulegal  items 
on  the  docket  of  liens.     (Elliott  v.  City  of  Portland,  47.) 

Municipal  CorporatiouB— Ordinances  Creating  Misdemeanors. 

8.  A  municipal  enactment  creating  a  misdemeanor  can  rise  to  no 
greater  dignity  or  importance  than  a  statute  defining  a  crime  of  that 
class.     (City  of  Astoria  v.  Malone,  88.) 

Municipal  Corporations — ^Dlscbarge  of  Officers — ^BeTlew. 

9.  Under  Portland  City  Charter  1914,  Chapter  4,  Section  62,  pro- 
viding for  suspending  of  city  officers  by  the  mayor,  and  Sections  98, 
100,  101,  108,  and  114,  establishing  a  civil  service  board  before  whom 
an  officer  removed  may  demand  a  hearing,  and  giving  the  board  power 
to  subpoena  and  compel  the  attendance  of  witnesses,  etc.,  and  to  re- 
instate officers  or  affirm  dismissal,  the  board  when  so  acting  is  a  quoH- 
judicial  tribunal,  whose  judgment  and  discretion  will  not  be  inter- 
fered with  by  the  courts,  but  whose  acts  will  be  reviewed  to  see  if  they 
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conform  to  the  provisioiui  of  tlie  statutes  conferring  rach  power. 
(Crowe  T.  Albee,  148.) 

Municipal  Corporations — Ofllcers — Oivil  Service  Board— Hearing  on 
Discharge. 

10.  The  civil  service  board,  upon  hearing  an  appeal  from  officer  dis- 
missedy  is  confined  to  determination  ef  ,the  questions  of  the  dismissal 
being  for  political  or  religious  reasons,  or  whether  in  good  faith  for  the 
improvement  of  the  service,  and  the  officer  must  sustain  the  burden 
of  proof,  under  Portland  City  Charter  1914,  Chapter  4,  Section  108; 
and  where,  without  written  findings,  a  conclusion  of  law  commuting  the 
sentence  of  dismissal  to  suspension  is  made,  it  will  be  presumed  the 
charges  were  sustained.     (Crowe  v.  Albee,  148.) 

Municipal  Ck>zporation»— Civil  Service  Board — ^Review— Behearing. 

11.  A  civil  service  board  acting  as  a  ^ftkui- judicial  tribunal  for  de< 
termining  whether  an  officer  was  properly  removed  cannot  grant  a 
rehearing,  unless  speeificaUv  authorized  by  law.  (Crowe  v.  Albee, 
148.) 

Municipal  Corporations— Automobile  Collision— ^Last  Clear  Chance— In- 
struction. 

12.  In  an  action  for  injuries  in  collision  between  an  automobile 
owned  by  defendants  and  the  sled  on  which  plaintiff  was  riding,  where 
there  was  evidence  tending  to  show  that  there  were  arc  lights  at  the 
location  extending  for  a  short  distance  over  the  streets,  that  defend- 
ants' car  had  its  side  lights  burning,  and  that  there  was  considerable 
snow  on  the  ground,  the  court  properly  instructed  on  the  doctrine  of 
last  clear  chance,  since  the  circumstances  might  well  be  taken  into 
consideration  by  the  jury  in  determining  whether  or  not  defendants' 
chauffeur  testified  truthfully  as  to  when  he  first  discovered  plaintiff 
and  his  sled.     (Williams  v.  Lombard,  245.) 

Municipal  Corporations — Street  Improvements — Jurisdiction. 

13.  Where  plaintiffs  deeded  land  to  the  public  as  a  highway  and  the 
dedication  was  accepted  by  the  County  Court,  and  they  later  deeded 
an  extension  on  condition  that  the  county  road  should  be  vacated,  and 
stood  by  without  objection  while  the  city  improved  the  street,  the 
city  had  jurisdiction  to  assess  on  the  abutting  land  the  cost  of  im- 
proving the  street  as  a  city  and  not  a  county  road.  (Grimes  v.  City 
of  Seaside,  256.) 

Municipal  Corporations  —  Street  Improvements  —  Specifications  —  Pat- 
ented Article. 

14.  The  city  does  not,  by  specifying  patented  paving,  make  an 
illegal  contract,  where  the  owner  of  the  patent  offers  to  permit  its  use 
on  reasonable  terms  by  any  other  person.  (Grimes  v.  City  of  Seaside, 
256.) 

Municipal  Corporations  —  Street  Improvements  —  Iden  Dockets  —  Suffl. 
ciency. 

15.  Where  the  lien  docket  showed  the  names  of  persons,  the  descrip- 
tion of  the  land  and  the  amount  of  the  assessment  and  the  manner 
and  time  for  its  payment,  it  was  sufficient,  although  it  did  not  ex- 
pressly state  that  the  persons  named  were  severally  the  owners  of 
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tli«  real  property,  nor  that  the  sums  named  after  the  description  of 
land  were  the  amounts  respectively  imposed  upon  the  lands  described. 
(Grimee  y.  City  of  Seaside,  256.) 

Municipal  Corporatloiui — Street  ImproYements — lAuk — ForecloBim. 

16.  Under  Seaside  Charter,  empowering  the  city  to  sue  for  the  cost 
of  improvement  and  to  have  a  lien  therefor  decreed  on  the  premises, 
the  city  was  authorized  to  have  a  foreclosure  of  a  lien  of  a  special 
assessment  for  paving  street.     (Grimes  v.  City  of  Seaside,  256.) 

Municipal  Corporations-Collection  of  Rectal  Asseesments. 

17.  Under  the  Portland  Charter,  it  was  proper  for  the  Circuit 
Court,  on  appeal  in  sewer  construction  reassessment  proceedings,  to 
direct  that  a  certified  copy  of  the  judgment  for  the  city  be  sent  to 
the  city  auditor  for  enforcement  by  the  city  of  the  liens  adjudged. 
(City  of  Portland  v.  Blue,  271.) 

Mnniclpal  Ooiporations — Streets — Power  to  Vacate. 

18.  Charter  of  Eugene  (Sp.  Laws  1905,  p.  254),  Section  48,  subdi- 
vision 30,  provides  for  the  vacation  of  any  street  or  alley  upon  the 
petition  or  with  the  consent  of  not  less  than  three  fourths  of  the 
owners  of  property  adjoining  or  abutting  thereon,  and  the  passage 
of  an  ordinance  providing  for  improvement  of  a  90-foot  street  as  a 
70-foot  street,  without  such  petition  or  consent,  could  not  have  the 
effect  of  vacating  any  portion  of  the  street.  (City  of  Eugene  t.  Gar- 
rett, 435.) 

Municipal  Corporations  —  Abandonment  of  Street  —  Acts  of  PnUle 

Officers. 

19.  Where  the  board  of  regents  of  the  University  relied  upon  a  de- 
cree quieting  title  and  registering  land  which  they  purchased  for  the 
state,  and  upon  an  agreement  they  had  with  the  city  by  which  the 
latter  secured  the  use  of  sufficient  area  to  make  a  70-foot  street  along 
certain  land,  the  city  could  not  go  beyond  such  agreement  and  ap- 
propriate land  belonging  to  the  state.  (City  of  Eugene  v.  Garrett, 
435.) 

Municipal  Corporations — Streets — ConstmctlTe  Occnpatlon. 

20.  Possession  and  user  of  a  part  of  width  of  a  street  within  the 
limits  of  the  duly  recorded  dedication  amounts  constructively  to  an 
occupation  of  its  entire  dedicated  width,  and  is  possession  sufficient 
for  the  purposes  of  a  suit  to  establish  tne  city's  claim  to  the  whole 
street.     (City  of  Eugene  v.  Garrett,  435.) 

Municipal  Corporations — Streets — Obstractions-— Bemoval. 

21.  A  city,  as  trustee  of  streets  for  the  use  of  the  public,  is  in  duty 
bound  to  remove  all  obstructions  and  encroachments  which  mate- 
rially disturb  the  public  user  by  whatever  adequate,  legal,  or  equi- 
table means  seem  best.     (City  of  Eugene  v.  Garrett,  435.) 

Municipal   Corporations — Streets — Obetractlons — ^Abatement   and  In- 
junction. 

22.  Section  341,  L.  O.  L.,  providing  for  abatement  of  nuisances,  is 
not  conclusive  and  ma^  not  be  an  appropriate  remedy  for  removal 
of  street  obstructions,  in  a  dispute  between  lot  owners  and  the  city, 
but  where  a  pubUe  nuisance  will  cause  irreparable  damage  or  require 
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numerons  actions,  equity  has  jnriidiction  by  way  of  the  more  effica- 
cious remedy  of  injunction.     (City  of  Eugene  t.  Oarrett,  435.) 

Municipal  Corporations  —  Public  Improyemonta  —  Assesimentt  —  Re- 
straining Collection — Ghronnds. 

23.  Ordinarily  a  court  of  equity  will  not  interfere  to  restrain  the 
collection  of  a  special  assessment  for  municipal  improTements  in  cases 
of  mere  illegality  or  irregularity,  but  its  jurisdiction  is  confined  to 
cases  where  the  tax  is  not  authorized  by  law,  or  is  assessed  on  prop- 
erty not  subject  to  taxation,  or  by  persons  without  authority.  (Wil- 
son V.  City  of  Portland,  507.) 

Municipal  Corporations— Public  Improrements — Special  Assessments. 

24.  Portland  City  Charter,  Section  397,  relating  to  assessment  for 
street  improvements,  declares  that  no  assessment  shall  be  held  invalid 
by  reason  of  mistakes,  delays,  errors,  or  irregularities  in  any  act  or 
proceeding  in  the  improvements  of  a  street.  Section  400  declares 
that,  whenever  an  assessment  for  the  improvement  of  any  street  shall 
be  annulled,  or  when  the  council  shall  be  in  doubt  as  to  the  validity 
of  any  such  assessment,  the  eouncU  may  by  ordinance  make  a  new 
assessment  or  reassessment  on  the  land  benefited  by  such  improve- 
ment. Plaintiff,  the  owner  of  property  abutting  on  a  street,  sought  to 
have  set  aside  as  a  cloud  on  his  title  the  lien  of  a  special  assessment 
on  the  eround  that,  when  the  proceedings  for  the  improvement  were 
initiatea,  the  street  had  already  been  paved,  and  that  thereafter  no 
other  pavement  had  been  constructed.  Held  that,  without  any  show- 
ing that  the  city  was  not  ordering  reassessment  for  improvements 
already  made,  plaintiff  was  not  entitled  to  any  relief,  it  seeming 
that  he  was  seeking  to  avoid  assessments  for  improvements  already 
constructed,  and  hence  a  decree  on  pleadings  in  favor  of  plaintiff, 
whose  complaint  alleged  the  foregoing  acts,  was  erroneous,  particu- 
larly as  the  city's  answer  alleged  that  the  assessment  was  a  reassess- 
ment on  account  of  omissions  in  the  first;  for  equity  will  not  interfere 
to  restrain  the  collection  of  an  assessment  for  mere  illegality  or 
irregularity.     (Wilson  v.  City  of  Portland,  507.) 

Municipal     Corporations  —  Street     ImproYements  —  Beassessment  — 
Amendment  of  Jurisdictional  Defects  In  Ordinances. 

25.  Under  Portland  City  Charter,  Section  400,  all  manner  of  errors 
and  irregularities  in  ordinances  for  assessment  of  street  improvements 
may  be  corrected  whether  jurisdictional  or  otherwise,  and  a  reassess- 
ment made  for  pavement  already  laid.  (Wilson  v.  City  of  Portland, 
507.) 

Municipal  Corporations  —  Street  Assessments  —  Freeholder's  Bl^t  to 
be  Heard. 

26.  Under  such  charter  provision,  a  freeholder  of  Portland  should 
make  his  objection  to  street  improvements  in  the  beginning,  since  it 
is  never  too  late  for  the  city  to  amend  a  defect  in  ordinance  for 
assessment  therefor,  provided  only  that  somewhere  the  freeholder  has 
had  opportunity  to  be  heard  before  his  property  is  taken  for  payment 
of  the  tax.     (Wilson  v.  City  of  Portland,  507.) 

Municipal  Corporations — Bond  of  City  Treasurer — ^Essentials. 

27.  A  bond  of  a  city  treasurer,  providing  that  the  surety  shall  make 
good  any  loss  sustained  by  the  city  by  any  act  of  fraud  or  dishonesty 
of  the  treasurer  amounting  to  larceny^  was  sufficient;  it  not  being 
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necessary  to  detail  in  the  bond  the  treasurer's  daties  fixed  by  law. 
(City  of  Seaside  y.  Oregon  Surety  &  Casualty  Co.,  624.) 

Municipal  OorporationB— Bond  of  City  Tteasnrer— Larceny. 

28.  That  the  money  appropriated  by  the  city  treasurer  to  his  own 
use  passed  throug>h  the  vaults  of  a  bank  of  which  he  was  cashier  did 
not  render  the  funds  not  a  subject  of  larceny  within  his  official  bond 
securing  against  larceny.  (City  of  Seaside  v.  Oregon  Surety  4 
Casualty  Co.,  624.) 

Municipal  Corporations — Treasurer's  Bond — "lArceny.** 

29.  A  bond  of  a  city  treasurer,  agreeing  to  make  good  any  loss  sus- 
tained by  the  city  by  any  act  of  fraud  or  dishonesty  of  the  treasurer 
amounting  to  "larceny,"  included  larceny  as  defined  by  Section  1957, 
L.  O.  K,  as  to  eonyersion  of  public  money.  (City  of  Seaside  ▼• 
Oregon  Surety  &  Casualty  Co.,  624.) 

Mnniclpal  Corporations — ^Authority  of  Municipality — Charter. 

30.  The  powers  ef  a  municipality  are  not  necessarily  restricted  to 
those  expressed  in  its  charter,  and  a  municipality  may  rely  on  the  gen- 
eral statutes  applicable  to  all  municipalities  enacted  prior  to  the  grant 
of  its  charter.  (City  of  Grants  Pass  y.  Bogue  Biyer  Pub.  Seryice 
Corp.,  637.) 

Municipal  Corporations — Charter — Constitutional  Provisions. 

31.  Those  constitutional  proyisions  (Article  XI,  Section  2)  adopted 
June  4,  1906,  forbidding  the  legislature  to  enact,  amend  or  repeal  any 
charter  or  act  of  incorporation  for  any  municipality  or  town,  do  not 
apply  to  a  municipal  corporation  already  chartered,  and  which  under 
existing  laws  was  entitled  to  exercise  enumerated  privileges.  (City 
of  Grants  Pass  v.  Bogue  Biver  Pub.  Service  Corp.,  637.) 

Municipal  Corporations — County  Boads — Jurisdiction  of  County  Court 
— Exclusion  of  Interference  by  City — Statutes. 

32.  Under  Laws  of  1917,  page  588,  Section  2,  and  page  613,  Sections 
2,  5,  7,  10  and  24,  relating  to  county  roads,  control  thereof,  and  taxa- 
tion therefor,  a  County  Court  has  exclusive  jurisdiction  over  all  county 
roads  within  the  county,  necessarily  excluding  the  right  of  every 
municipal  corporation  through  whose  limits  such  highways  extend 
from  interfering  therewith,  and  neither  a  city  nor  its  officers  can 
superintend  the  outlay  of  any  money  raised  by  municipal  taxation  for 
maintenance  of  streets,  etc.,  in  improving  a  county  road  within  its 
borders.     (Cooper  v.  Fox,  657.) 

Municipal  Corporations — Sidewalks— Negligence. 

33.  To  constitute  negligence  predicated  on  violation  of  a  city  ordi- 
nance by  abutting  property  owner,  there  must  first  be  a  duty  owing 
by  defendant  to  plaintiff.     (Smith  v.  Meier  &  Frank  Inv.  Co.,  683.) 

Municipal  Corporations — Sidewalks— Negligence. 

34.  Under  Portland  ordinance,  requiring  property  owners  to  remove 
snow  from  sidewalks,  and  imposing  penalty  for  failure  to  do  so,  where 
defendant  failed  to  remove  snow  and  ice  during  period  of  alternate 
thawing  and  freezing  weather,  and  plaintiff  fell  and  was  injured,  the 
violation  of  the  ordinance,  without  any  affirmative  act  against  plain- 
tiff, did  not  imply  a  cause  of  action  in  his  favor,  and  he  could  not  sue 
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as  a  relator  in  the  eitj's  name.     (Smith  y.  Meier  k  Frank  Iat.  Co., 
683.) 

Mimlclpal  Oorporatioiis — Btdeiwalkg    Negligence. 

35.  Portland  City  Charter,  Section  398,  making  abutting  owners 
liable  civilly  to  pedestrians  injured  by  defects  in  sidewalks,  does  not 
impliedly  raise  cause  of  action  in  favor  of  pedestrian,  who  fell  on 
walk  from  which  the  owner  had  failed  to  remove  snow  and  ice,  in 
violation  of  city  ordinance  imposing  penalty  therefor.  (Smith  t« 
Meier  &  Frank  Inv.  Co.^  083.) 

See  Damages,  8. 

NEGUGEKOE. 

See  Carriers,  1. 

See  Municipal  Corporations,  33-35. 

NEW  TBIAL. 

New  Trial— Authority  of  Court— Error  of  Law. 

1.  Under  Article  YII,  Section  3,  of  the  Constitution,  as  amended, 
declaring  that  in  actions  at  law  where  the  value  in  controversy  shall 
exceed  $20  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  jury  shall  be  otherwise  re-examined  in  any  court  unless  the 
court  can  affirmatively  say  there  is  no  evidence  to  support  the  verdict, 
the  trial  court  has  authority  on  its  own  motion  to  grant  a  new  trial 
on  account  of  errors  in  instructions  submitting  the  cause  to  the  jury, 
even  though  no  exception  was  taken.  (Archambeau  y.  Edmunson, 
476.) 

NOTI0E. 

See  Appeal  and  Error,  16,  28. 
See  Brokers,  6. 
See  Evidence,  2. 
See  Homestead,  4. 

NXIIBANOB. 

Abatement  of  Nuisance  by  Injuiiction. 
See  Municipal  Corporations,  22. 

NUNC  PRO  TUNC. 
See  Judgment,  9. 

Scope  of  Nunc  Pro  Tunc  Entry. 

See  Courts,  1. 

OBJEOnONB. 

See  Appeal  and  Error,  11. 
See  Equity,  5. 
See  Trial,  8,  9. 

OBSTEUOnONa 

See  Municipal  Corporations,  21,  22. 

OFFEOEBA. 

Bee  Municipal  Corporations,  9-11,  19. 
•7  Or.— 49      - 
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Parf onnaace  of  OAcial  Dnty. 
Bee  Evidence,  4. 

Lack  of  Authority  to  Exocnto  Aarignmant  f  oi  Braefit  of  OieditoxA. 

See  Corporations,  1. 

Acts  of  Officers  Beyond  Authority. 
See  Corporations,  9. 

Zdmitation  of  Exercise  to  Oonnty  Officers. 
See  Highways,  9. 

OPINION. 

See  Fraud,  6,  7. 

OBDINANOEa 

See  Constitutional  Law,  1. 

See  Municipal  Corporations,  1,  2,  8,' 25. 

OBEOON  CASES. 

Applied,  Approyed,  Cited,  I>istingiilBhed,  Followed  and  Oyernded  In 
This  Volnme. 
See  Table  in  Front  of  This  Volume. 

OBEQON  CONSTITUTION. 

Cited  and  Construed  in  This  Volume. 
See  Table  in  Front  of  This  Volume. 

OBEGON  STATUTES. 

Cited  and  Construed  in  This  Volume. 
See  Table  in  Front  of  This  Volume. 

OBOANIZATION. 
Of  Irrigation  Districts. 

See  Waters  and  Watercourses,  1. 

PABOL   ACCEPTANCE. 

Parol  Acceptance  of  Written  Offer. 
See  Brokers,  13. 

PABOL  EVIDENCE. 

Parol  Evidence  Affecting  Writings. 
See  Evidence,  12. 

To  Establish  Execution  and  Contents  of  Later  Lost  WilL 
See  Wills,  2. 


See  Appeal  and  Error,  28. 
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See  Setoff  and  Counterclaim,  1,  5. 

PASSBKOESa 
See  Carriers,  l-3« 
See  Trial,  7. 

PENALTY. 

Liquidated  Damagea  or  Penalty. 
See  Damages,  4. 

PE&FOBMANOB. 

See  Contracts,  3,  4. 

PERISHABLE  PBOPEBTT. 

Sale  of  by  Order  of  Court. 
See  Appeal  and  Error,  7. 

PEB80KAL  mJUBJEB. 

See  Carriers,  1-3. 

See  Damages,  2,  3. 

See  Highways,  1-5. 

See  Master  and  Servant,  7-11,  13-15. 

See  Bailroads,  3,  5. 

See  Trial,  12. 

PHYSICIANS  AND  SUBOEONa 

See  Master  and  Servant,  1-6. 

PLEADINa. 

Pleading — ^InconBistent  Defenses — ^Election. 

1.  In  action  for  possession  or  value  of  machine  sold  under  condi- 
tional contract  and  resold  by  vendee,  defenses  that  vendee  bought 
on  consignment,  and  that  he  was  agent  with  right  to  collect,  were 
inconsistent  with  a  third  defense  that  the  sale  was  unconditional  and 
without  reservation,  and  defendant  was  properly  required  to  elect. 
(Pelton  V.  Water  Wheel  Co.  v.  Oregon  Iron  Co.,  248.) 

Pleading— Judgment — ^Answer. 

2.  Where  there  was  traversed  matter  in  defendant's  answer 
strongly  appealing  to  court  of  equity  against  granting  plaintiff  any 
relief,  the  sustaining  of  plaintiff's  motion  for  decree  on  the  pleadings 
was  error.     (Wilson  v.  City  of  Portland,  501.) 

See  Animals,  1. 
See  Bills  and  Notes,  1* 
See  Corporations,  2» 
See  Damages^  3. 
See  Equity,  1. 
See  Execution,  1. 
See  Insurance,  3,  4. 
See  Sales,  8. 

PLEA  IN  ABATEMENT. 

See  Abatement  and  Bevival,  !• 
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Bolt  to  Protect  Bights  of  Pledgee. 

See  Constitutional  Law,  3,  4. 
See  Corporations,  6. 
See  Injunction,  7. 

POIJiOE  00UKT8L 

Jurisdiction  Under  Municipal  Ordinances. 
See  Intoxicating  Liquors,  1-3. 

P0BTI.AM1>,  CHABTEB  OF. 

See  Crowe  v.  Albee,  148. 

See  Elliott  t.  City  of  Portland,  47. 

See  City  of  Portland  t.  Blue,  271. 

See  Smith  y.  Meier  ft  Frank  Iut.  Co.,  633. 

See  Wilson  v.  City  of  Portland,  507. 

PBESXJMPTIOmk 

See  Appeal  and  Error,  12,  14. 
See  Attorney  and  Client,  2. 
See  Courts,  3,  4. 
See  Evidence,  1,  3,  4. 

• 

Presumption  as  to  Grantees  in  Deed. 
See  Appeal  and  Error,  27. 

Preenmption  as  to  Oontinoanoe  of  BitnatioiL 

See  Evidence,  13. 

PBINOIPAL  AND  AOENT. 

Principal  and  Agent— Unauthorized  Acts  of  Agent — SUence  ef  Prtn- 
dpal—Batlfication. 

1.  Where  unauthorized  contract  of  agent  is  brought  to  the  knowl- 
edge of  the  principal,  either  orally  or  by  letter,  the  principal  must 
hastily  disavow  it  or  he  will  be  held  to  have  ratified  it^  and  particu- 
larly so  if  the  failure  to  do  so  might  impose  loss  or  injury  upon  the 
other  party.  .  (Depot  Bealty  Syndicate  v.  Enterprise  Brewing  Co., 
660.) 

Principal  and  Agent— "Batlflcation"  of  Contract — "Estoppel  in  Pais." 

2.  A  clear  distinction  exists  between  ratification  of  contract  by  a 
principal  and  estoppel  in  pais;  ratification  following  the  unauthorized 
act,  and  estoppel  being  based  on  principal's  inducement  to  another  to 
act  to  his  prejudice.  (Depot  Bealty  Syndicate  v.  Enterprise  Brewing 
Co.,  560.) 

PBINCIPAL  AND  8X7BBTT. 

See  Subrogation,  1,  2. 

PBI0BIT7. 

See  Chattel  Mortgages,  1,  2. 

PBOBATE. 

Betting  Aside  Probate  of  Wills. 
See  Wills,  3-6. 
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PBOOBSa 
Xnsni&cltfit  Berrlc*  of  SnnuiKmB. 
See  Justices  of  the  Peace,  2. 

PBOHIBITION. 

Natnro  of  Acts  WMch  can  be  Prohibited. 
See  Criminal  Law,  1. 

PUBUC  IMPBOVEMENTB. 

See  Municipal  Corporations,  4-7,  23-26. 

PUBUC  KUISANOE* 

See  Nuisance. 

QUANTUM  MEBXnT. 
See  Master  and  Servant,  12. 

QUESTION  FOB  JX7BT. 

See  Appeal  and  Error,  8. 

See  Carriers,  3. 

See  Deeds,  4. 

See  Highways,  3,  5. 

See  Insurance,  7. 

See  Master  and  Servant,  13. 

QUIETINO   TITLE. 

Quieting  Title— Title  of  Plaintiff— Necessity  of  Title. 

1.  In  a  suit  bj  one  claiming  under  a  sheriff's  deed  to  remove 
clouds  from  his  title,  where  defendants  pleaded  the  judgment  under 
which  the  sale  was  made  and  did  not  allege  that  it  was  a  nullity  or 
that  the  sheriff's  sale  was  void,  but,  on  the  contrary,  relied  thereon 
claiming  that  the  transaction  whereby  plaintiff  acquired  title  was  a 
redemption  from  that  judgment,  but  plaintiff,  instead  of  relying  on 
the  pleadings,  offered  the  entire  record  from  the  commencement  of 
the  action  to  the  execution  and  delivery  of  the  sheriff's  deed,  he  was 
not  entitled  to  a  decree  establishing  his  title  if  the  sheriff's  deed 
was  thereby  shown  to  be  void,  since,  having  chosen  to  offer  evidence 
of  his  alleged  title,  he  must  rely  upon  the  strength  of  his  own  title. 
(Murphy  V.  Bjelik,  32».) 

Qnietlng  Title— Eyidence—Buiden  of  Proof. 

2.  Where,  in  a  suit  to  remove  clouds,  plaintiff  claims  to  own  the 
land  and  each  of  the  defendants  claim  to  have  a  lien  thereon,  each 
party  has  the  burden  of  proving  his  claim.     (Murphy  v.  Bjelik,  329.) 

BATLBOADS. 

BailroadB— Bight  of  Way— Ooyenant  Bunning  Witb  Land— Baste  In 
Inference. 

1.  In  the  absence  of  any  evidence  in  relation  to  whether  rights 
of  the  grantor  of  land  to  a  railway  to  have  two  wagon  road  cross- 
ings maintained  ran  with  the  land,  or  were  anything  more  than  per- 
sonal covenants,  the  reference,  in  the  reservation  of  his  deed,  to  a 
county  road,  might  create  an  inference  that  the  designated  highway 
was  in  esse,  a  part  of  the  land,  so  that  the  railway  was  required  to 
pei^orm  the  terms  of  its  agreement  in  favor  of  the  grantor's  assigns 
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without  express  worcLi  to  that  effect.     (Oregon- Waih.  B.  4b  N.  Co.  T. 
Beed;  398.) 

Bailroadfi — ^Blght  of  Way— Land  OwnerB*  Bight  to  OroM. 

2.  In  suit  bj  a  railway  against  land  owners  to  enjoin  interferenea 
with  its  right  of  way  and  to  quiet  title,  the  trial  court  properly 
restricted  the  right  of  the  land  owners  to  the  private  crossing  of  the 
track  to  be  made  and  maintained  by  them  at  the  place  designated 
by  them  in  their  latest  conveyance  to  the  railway's  predecessor,  where 
no  right  to  cross  any  part  of  the  premises  elsewhere  could  possibly 
be  found  in  their  favor  by  the  most  liberal  construction  of  the  two 
grants,  when  read  together.     (Oregon- Wash.  B.  ft  N.  Co.  v.  Beed,  398.) 

Bailroads— Injuries  to  Person — Climbing  Between  Can— DlscoTerad 
Peril, 

8.  Evidence  T^ld  sufficient  to  support  a  finding  that  defendant  rail- 
road knew  that  plaintiff  was  climbing  through  between  freight-cars 
when  it  was  starting  the  train,  and  could  have  avoided  the  injury. 
(Prove  V.  Spokane,  P.  ft  S.  By.  Co.,  467.) 

Ballroadfl    Starting  of  Ttaln— Discovered  Peril— Knowledge  of  Em- 
ployee. 

4.  Where  plaintiff  was  climbing  between  freight-cars,  and  was  in- 
jured by  the  first  start  of  the  train,  to  recover  for  discovered  peril, 
it  is  necessary  that  the  engineer^  fireman,  or  the  brakeman  giving  the 
signal  to  start  knew  of  his  perilous  position;  it  not  being  sufficient 
that  some  other  brakeman  or  employee  knew  of  his  being  between  the 
cars.     (Prove  v.  Spokane,  P.  ft  S.  By.  Co.,  467.) 

Ballroads — ^Injuries  to  Person  Between  Cars— Misleading  Instmctioiui. 

5.  Where  plaintiff  was  injured  between  freight-cars  by  first  move- 
ment of  starting  train,  an  instruction  that  if  employees  in  charge  of 
the  freight  "or"  engaged  in  assisting  in  directing  its  movement  knew 
of  his  peril,  to  find  for  plaintiff  was  misleading,  because  of  the  word 
"or,"  as  the  jury  might  have  applied  the  doctrine  of  discovered  peril 
if  any  trainman  knew  of  plaintiff's  position.  (Prove  v.  Spokane,  P.  ft 
S.  By.  Co.,  467.) 

BATIFICATIOK. 

See  Corporations,  8. 

See  Fraudulent  Conveyances,  3. 

See  Principal  and  Agent,  1,  2. 


See  Municipal  Corporations,  25. 
See  Trial,  2. 


Beceivers— Authority. 

1.  A  hotel  receiver  had  authority  to  make  purchases  of  supplies 
which  would  have  been  a  necessary  expense,  even  if  there  had  been  no 
receivership.     (Henderson  v.  Tillamook  Hotel  Co.,  74.) 

BecalTerB — ^Accounting. 

&.  A  hotel  receiver  was  entitled  to  credit  for  payments  for  supplies 
purchased,  whether  the  merchants  so  paid  applied  the  payments  to  tha 
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receiver's  aecomite  for  eueh  lupplies,  er  to  prior  unpaid  balances  of  the 
hotel  company^  since  both  accounts  were  obligations  of  tke  hotel  com- 
pany.    (Henderson  t.  Tillamook  Hotel  Co.,  74.) 

See  Appeal  and  Brror,  2,  29. 
Bee  Mortgages,  3. 

BEOORD. 

Bee  Appeal  and  Error,  5. 

KBFOBBiATION  OF  INSTBtTlIENTB. 

Beformation  of  Instniiiittnta — ^Mortgagee — ^Foredoeura. 

1.  A  mortgage  given  as  security  for  an  accommodation  "note  to  F. 
and  B./'  whereas  the  note  was  in  favor  of  W.  O.,  executed  at  the  F. 
and  B.  Bank,  evidencing  a  loan  made  through  the  good  offices  of 
the  bank,  could  be  reformed  in  a  foreclosure  against  the  accommo- 
dated party,    (Webster  v.  Rogers,  547.) 


lTIVE  BIGHTS. 

Detennlnation  of  Belative  Bights  to  Water. 
Bee  Waters  and  Watercourses,  2. 


Bee  Statutes,  2. 

BB80I8SI0K. 

See  Landlord  and  Tenant,  1. 
See  Vendor  and  Purchaser,  3-7. 

BE8  JUDICATA. 

See  Judgment,  10, 11. 


See  Appeal  and  Error,  6,  8,  19,  21,  24,  26. 
See  Municipal  Corporations,  5,  9,  11,  17, 18, 
See  Taxation,  1,  2,  4. 

BBVOCATION. 

Of  Will  by  Execution  of  Sab8e<inent  Iiost  WUL 
See  Wills,  5,  6. 

BEWABDa 

Bewards — ^Persons  Entitled— Evidence. 

1.  In  such  suit  of  interpleader,  evidence  lieJd  insufficient  to  show 
fraud  and  collusion  on  the  part  of  the  contestants  submitting  the  best 
solutions,  though  they  were  related,  their  method  of  procedure  was 
substantially  the  same,  and  their  results  only  slightly  variant. 
(Statesman  Pub.  Co.  v.  Foltin,  65.) 

BiaBT  OF  WAT, 

See  Railroads,  1,  Z» 
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B«l6ft— Action  for  Price— Afflrnuttive  DoniaL 

1.  In  action  for  hay  sold,  a  denial  that  more  than  a  eertain  part 
of  the  hay  was  delivered,  and  an  affirmative  allegation  that  plaintiffe 
failed  to  deliver  the  balance  of  the  hay  contracted  for,  amounted  to 
no  more  than  an  affirmative  denial,  and  not  pleading,  as  a  counter- 
claim or  defense,  damages  occasioned  by  breach  of  the  contract  to 
deUver  all  the  hay.    (StillweU  t.  Hill,  112.) 

Bales— Damages. 

2.  The  measure  of  damages  for  the  breach  of  an  executory  contract 
for  the  sale  and  delivery  of  personal  property  is  the  difference  between 
the  contract  price  and  the  market  value  at  the  time  and  place  of  de- 
livery,  or  within  a  reasonable  length  of  time  thereafter.  (StillweU  ▼• 
Hill,  112.) 


Sales— Damages. 

3.  The  rule  limiting  damages  for  nondelivery  of  hay  contracted 
for  to  the  difference  between  the  contract  price  and  the  market  price 
at  the  time  and  place  of  delivery  would  not  be  affected  by  the  sellers' 
further  failure,  under  the  contract,  to  furnish  a  feeding  place  for  the 
purchasers'  stock,  necessitating  buying  hay  at  or  transporting  it  to 
another  place,  since  these  would  be  separate  elements  of  damage. 
(StillweU  V.  HUl,  112.) 


Bales — Conditional  Sales — ^Dnty  of  SeUer  to  Collect— Sabseqnent  Ven- 
dees. 

4.  Where  a  machine  was  made  to  order  and  title  reserved  in  plain- 
tiff and  vendee  resold,  the  question  of  suretyship  did  not  arise  so  as 
to  require  any  effort  on  part  of  plaintiff  to  collect  from  the  vendee, 
but  plaintiff  could  depend  solely  on  the  subsequent  purchaser,  and  not 
file  claims  in  a  bankruptcy  proceeding  of  the  conditional  vendee. 
(Pelton  Water  Wheel  Co.  v.  Oregon  Iron  Co.,  248.) 


Sales — Conditional  Sales — ^Pvrchaser  from  Conditional  Vendee— Big!hta. 

5.  A  conditional  vendee  of  a  machine  cannot  pass  title  to  even  a 
bona  fide  purchaser,  but  he  can  pass  a  defeasible  interest,  and  the 
subsequent  purchaser  can  make  his  title  absolute  by  complying  with 
the  terms  of  the  contract.  (Pelton  Water  Wheel  Co.  v.  Oregon  Iron 
Co.,  248.) 

Bgle^—Conditlonal  Sales— Payment— Acceptance  of  Notes. 

6.  Under  a  conditional  contract  of  sale  of  a  machine  providing  that 
the  title  shall  not  pass  until  payment,  "including  deferred  payments 
and  notes  or  renewals  thereof,"  the  taking  of  promissory  notes  for 
the  amount  due  would  not  be  a  payment,  unless  so  agreed  and  under- 
stood.    (Pelton  Water  Wheel  Co.  v.  Oregon  Iron  Co.,  248.) 

Bales— Conditional  Sales— Machine  Afllzed  to  Bealty— Bona  Fide  Por- 
chasera— Bnrden  of  Proof. 

7.  The  burden  is  on  a  purchaser  from  a  conditional  vendee  of  a 
machine  affixed  to  the  realty  of  such  vendee,  to  show  that  he  is  a 
bona  fide  innocent  third  party.  (Pelton  Water  Wheel  Co.  v.  Oregon 
Iron  Co.,  248.) 
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Sales — Oonditioiial  Sales— AiBzliig  to  Realty— Salweqneiit  Bona  Fide 
Purchaser— Pleading. 

8.  One  cannot  claim  that  he  is  a  bona  fide  innocent  purchaser  of  a 
machine  affixed  to  realty,  his  seller  being  a  conditional  rendee,  where 
the  theory  of  defense  was  that  there  was  no  conditional  sale,  or  that 
the  conditional  vendee  was  the  agent  of  the  plaintiif.  (Pelton  Water 
Wheel  Co.  ▼.  Oregon  Iron  Co.,  248.) 

■ 

SGHOOLS   AND   SCHOOL   DISTBIOTa 

Schools  and  School  Districts— Idahility  on  Contractor's  Bonds. 

1.  Under  Section  6266,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  59,  providing  that  any  person  contracting  with  a  school  district, 
etc.,  for  the  construction  of  any  buildings,  etc.,  shall  be  required  to 
execute  the  usual  penal  bond  with  the  additional  obligations  that  the 
contractor  shall  promptly  make  payments  to  all  persons  supplying 
labor  or  materials  to  the  contractor  for  use  in  the  prosecution  of  the 
work,  the  statute  must  be  read  as  part  of  an  undertaking  made  to 
fulfill  the  requirements  of  the  law,  and  the  effect  of  the  undertaking 
is  an  express  agreement  by  the  surety  to  pay  materialmen  whose  claims 
are  not  liquidated  by  the  contractor.  (School  Dist.  No.  30  v.  Ala- 
meda Constr.  Co.,  132.) 

Schools  and  School  Districts — ^Action  on  Contractor's  Bond — Sham 
Denials. 

2.  In  a  suit  on  the  bond  of  one  contracting  with  a  school  district 
for  the  construction  of  a  schoolhouse,  where  the  surety's  answer  ad- 
mitted the  execution  of  the  bond,  but  denied  that  it  agreed  to  pay  any- 
one except  the  school  district,  such  denial  was  sham  in  effect,  and 
left  uncontroverted  the  allegation  of  the  complaint  that  the  surety 
obligated  itself  by  such  bond  to  pay  persons  furnishing  labor  or  ma- 
terial in  case  the  contractor  failed  to  do  so,  in  view  of  Section  6266, 
L.  O.  K,  as  amended  by  Laws  of  1913,  page  59,  providing  that  the 
surety  t^all  be  liable  to  all  persons  supplying  labor  or  materials. 
(School  Dist.  No.  30  t.  Alameda  Constr.  Co.,  132.) 

Schools  and  School  Districts — Liability  on  Contractor's  Bonds. 

3.  Under  Section  6266,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  59,  the  bond  given  by  one  contracting  with  a  school  district  for 
the  construction  of  a  school  building  has  a  double  obligatory  aspect, 
and  the  surety's  liability  thereunder  to  laborers  or  materialmen  is  not 
affected  by  changes  in  the  contract  after  its  execution  and  delivery 
not  attributable  to  such  laborers  or  materialmen.  (School  Dist.  No. 
30  V.  Alameda  Constr.  Co.,  132.) 

Schools  and  School  Districts — Contracts — ^Actions  on  Bonds — ^Variance. 

4.  Where,  in  an  action  on  the  bond  of  one  contracting  with  a  school 
district  for  the  construction  of  a  schoolhouse,  the  surety  in  its  answer 
admitted  that  the  contract  was  entered  into  and  the  bond  given,  and 
alleged  that  alterations  were  made  after  the  execution  of  the  contract 
without  its  knowledge,  increasing  its  obligation,  evidence  was  not 
admissible  of  such  changes  before  the  execution  of  the  contract,  but 
after  it  had  signed  the  bond.  (School  Dist.  No.  30  ▼.  Alameda  Constr. 
Co.,  132.) 

SEASIDB,  CHABTEB  OF, 
See  Grimes  v.  City  of  Seaside,  256. 
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8E00NDABT  EVIDEKOa 

See  IMdence,  11. 

SETOFF. 

One  Jndgment  AgainM  Another. 
See  Justices  of  the  Peaee^  1. 

SETOFF  AND  OOUNTERCLAHI 

Setoff  and  Oonnterclaim — Setoff  of  Partners'  Olainia. 

1.  Notwithstanding  the  rule  against  setoff  of  partnership  demands 
and  demands  due  to  individual  partners,  where  all  the  partners  agree 
with  an  individual  that  a  setoff  maj  be  allowed,  the  stipulation  will 
be  enforced.     (Barnes  v.  Esch,  1.) 

Setoff  and  Oonnterclaim — Setoff  of  Wife's  Olalm  Against  Jndgment 
Against  Husband. 

2.  Notwithstanding  a  wife's  natural  interest  in  protecting  her  hus- 
band's rights,  the  requirement  of  mutuality  of  demands  prevents  her 
being  allowed  to  offset  her  claim  for  damages  against  a  judgment 
against  her  husband  to  which  she  was  not  a  partj,  even  though  the 
judgment  creditor  is  insolvent  and  a  nonresident  of  the  state.  (Barnes 
v.  Esch,  1.) 

Setoff  and  Connterdainir— Capacity  in  Which  Defendant  Holds. 

3.  A  lawful  setoff  must  be  based  on  a  claim  held  by  defendant  in 
the  same  right  as  that  in  which  he  is  sued.     (Sanford  v.  Pike,  614.) 

Setoff  and  Counterclaim — Setoff  by  Trustee — Illegality. 

4.  An  agreement  between  a  trustee  and  the  bank,  which  had  a  de- 
posit of  his  individual  funds  and  the  funds  of  his  beneficiaries,  that 
a  claim  of  the  trustee  as  such  be  set  off  against  a  claim  against  him 
in  his  individual  capacity  would  be  unlawrul,  in  the  absence  of  con- 
sent by  the  cestvia  que  tnuiewt,     (Sanford  v.  Pike,  614.) 

Setoff  and  Counterclaim — Claim  in  Favor  of   One  Partner — Setoff 
Against  Firm. 

5.  A  claim  in  favor  of  one  partner  cannot  be  set  off  against  a  part- 
nership obligation,  in  the  absence  of  agreement  by  all  parties  that  the 
setoff  shall  be  available.     (Sanford  v.  Pike,  614.) 

Setoff  and  Counterclaim — Claims  in  Which  Others  are  Interested. 

6.  A  fund  constituting  an  asset  in  which  others  than  defendants 
are  interested,  and  rights  in  which  have  not  been  segregated,  cannot 
be  used  by  way  of  setoff.     (Sanford  v.  Pike,  614.) 

SIDEWALKS. 

See  Municipal  Corporations,  33-35. 

SILENCE. 

See  Corporations,  8. 

Bee  Estoppel,  1. 

See  Principal  and  Agent,  1. 

SPECIAL  INTEBBOOATOBIBa 

See  Trial,  7-10. 
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Bee  Constitutional  Law,  2. 

STATES. 

States— Oontracts^Blght  of  Surety  to  Fnlllll  Contract. 

1.  It  was  the  manifest  right  of  the  surety  of  a  contractor  to  install 
plumbing  in  certain  buildings  for  the  state  to  fulfill  the  contract  on 
its  principal's  default.     (Derby  v.  United  States  etc.  Co.,  34.) 

States — Surety  for  Contractor  With  State — Performance  of  Contract 
on  Prindpal'fe  Default— Bight  to  Settle  Accounts  With  State  Au- 
ditor— Statute. 

2.  When  a  contractor  with  the  state  to  install  plumbing  in  build- 
ings abandoned  the  work  and  his  surety  took  his  place  and  performed, 
the  surety  was  entitled  to  settle  its  accounts  and  liability  under  the 
contracts  and  bonds  with  the  state  through  its  constitutional  auditor, 
the  Secretary  of  State,  pursuant  to  Laws  of  1913,  page  607,  prescrib- 
ing such  officer's  duties  with  relation  to  the  examination  and  deter- 
mination of  claims.     (Derby  v.  United  States  etc.  Co.,  34.) 

States — Surety  on  Contract  With  State— Application  for  Settlement 
After  Performance— Bifl^t  of  Secretary  of  State. 

3.  When  the  surety  of  a  contractor  with  the  state  to  install  plumb- 
ing in  its  buildings  had  finished  the  work  on  the  contractor's  default, 
and  applied  to  the  Secretary  of  State  for  settlement,  he  had  a  right 
to  inquire,  not  only  whether  the  surety  had  finished  the  work,  but  had 
complied  with  its  bonds  and  paid  persons  supplying  the  contractor 
with  labor  and  material  for  which  they  had  not  been  paid.  (Derby 
V.  United  States  etc.  Co.,  34.) 


States— Decision  of  Anditor— Absence  of  Evidence  to  Controvert. 

4.  The  decision  of  the  state's  auditing  officer,  the  Secretary  of 
State,  as  to  the  correctness  of  the  claim  of  the  surety  for  a  contractor 
with  the  state  which  has  performed  on  the  contractor's  default,  is  only 
prima  facie  correct,  and  may  be  disputed;  but,  where  nothing  appears 
to  controvert  the  auditor's  decision,  it  must  control,  it  not  being 
enough  to  cast  doubts  on  the  oral  testimony  by  mere  cross-examina- 
tion.    (Derby  v.  United  States  etc.  Co.,  34.) 

STATUTE  OF  FRAUDS. 

Frauds,  Statute  of-— Good  Contract. 

1.  Whatever  would  be  a  good  contract  under  the  law  of  contract 
in  the  absence  of  the  statute  of  frauds  is  a  good  contract  in  the 
presence  of  the  statute,  providing  only  that  it  complies  therewith  by 
being  in  writing  and  expressing  the  consideration.  (The  Oregon 
Home  Builders  v.  Crowley,  617.) 

Frauds,  Statute  of-  -Bequirements  of  Writing. 

2.  A  writing,  to  satisfy  the  statute  of  frauds.  Section  Sf08,  L.  O.  L., 
must  show  the  contracting  parties,  intelligently  identify  the  subject 
matter,  disclose  the  terms  and  condition  of  the  agreement,  express 
the  consideration,  and  be  signed  by  the  party  to  be  charged.  (The 
Oregon  Home  Builders  v.  Crowley,  517.) 

Bee  Brokers,  7-13. 


780  Index« 


8TATUTB8. 

Statutes— Ezceptioiis  and  Provlso»— ''Enacting  Olanse^— TzeamUe.*' 

1.  The  term  "enacting  clause"  generally  relates  to  a  requirement  in 
a  Constitution  or  municipal  charter  demanding  the  use  of  a  designated 
clause  80  as  to  give  validity  to  a  statute  or  ordinance,  and  what  is 
generally  designated  the  "enacting  clause"  of  a  statute  is  occasionally 
called  the  "preamble";  while  a  section  ef  a  statute  denouncing  an 
offense  is  sometimes  spoken  of  as  the  "enacting  clause."  (City  of 
Astoria  v.  MaJone,  88.) 

Statutes — ^Repeal — Constitutional  Provision. 

2.  Article  IV,  Section  20,  of  the  Constitution,  declares  that  every 
act  shall  embrace  but  one  subject,  and  matters  properly  connected 
therewith,  which  subject  shall  be  embraced  in  the  title,  but  that  if 
any  subject  shall  be  embraced  in  an  act  which  shall  not  be  expressed 
in  the  title,  such  act  shall  be  void  only  as  to  that  subject.  Act  Feb. 
28,  1913  (Laws  1913,  p.  689),  is  entitled,  "An  act  to  provide  for  the 
organization  and  incorporation  of  cities  and  towns  and  to  legalize 
such  corporations  as  heretofore  have  attempted  to  be  incorporated 
under  Chapter  1  of  Title  XXVI  of  Lord's  Oregon  Laws,  and  are  now 
exercising  the  functions  of  incorporated  cities  and  towns  under  such 
attempted  incorporation."  Section  11  of  the  act  expressly  repealed 
Title  26,  L.  O.  L.  Held,  that  as  the  caption  of  the  act  of  1913  did  not 
mention  the  repeal  of  any  existing  laws,  and  did  not  suggest  any 
attempt  to  repeal  any  law  or  curtail  the  established  privileges  of  any 
city  or  town,  the  attempted  repeal  of  Title  26,  L.  O.  L.,  was  ineffec- 
tive, save  in  so  far  as  a  change  in  procedure  for  incorporation  of 
municipalities  might  work  an  implied  repeal,  and  hence  Sections  3211, 
3229,  giving  privileges  to  municipalities,  which  were  part  of  Title  26, 
were  not  repealed.  (City  of  Grants  Pass  v.  Rogue  Biver  Pub.  Service 
Corp.,  637.) 

Statutes — Common  Law. 

3.  Statutes  in  derogation  of  the  common  law  must  be  eonstmed 
strictly.     (Smith  v.  Meier  A  Frank  Inv.  Co.,  683.) 

See  Chattel  Mortgages,  1,  2. 

See  Constitutional  Law,  2. 

See  Counties,  1. 

See  Election  of  Remedies^  2. 

See  Evidence,  1--3,  11. 

See  Fraudulent  Conveyances  2,  9« 

See  Highways,  9. 

See  Homestead,  1^. 

See  Intoxicating  Liquors,  1-3. 

See  Justices  of  the  Peace,  1. 

See  Municipal  Corporations,  32. 

See  States,  2. 

See  Waters  and  Watercourses,  1. 

Necessity  of  Compliance  With  Statute  in  Attadmienl. 
See  Attachment,  1. 

STAT. 

See  Appeal  and  Error,  7, 
See  Equity,  7. 
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8T00K. 

Sale  of  Corporation  Stock  for  aa  Illegal  Aflaessmeiit. 

See  Constitutional  Law,  3,  4. 
See  Corporations,  6. 
See  Injunction,  7. 

8TB£ET  IMPB0V£ME11T8» 

Bee  Municipal  Corporations,  13-16,  25. 

BTBEET& 
See  Contracts,  4. 
See  Dedication,  1. 
See  Municipal  Corporations,  18-23. 

SUBBOGATION, 

Subrogation— Surety^-PriYity  of  Contract.    . 

1.  There  was  no  privity  of  contract  between  a  bank  lending  money 
to  a  contractor  with  the  state  to  install  plumbing  in  its  buildings  and 
the  state,  as  there  was  between  the  contractor's  surety  and  the  state; 
the  bank  having  no  right,  like  the  surety,  to  finish  the  work  on  the 
contractor's  default  with  the  resulting  right  of  subrogation.  (Derby 
V.  United  States  etc.  Co.,  34.) 

Subrogation — Bight  of  Surety  to  Perform  on  Principal's  Default — 
Effect — ^Exclusion  of  General  Creditor. 

2.  On  account  of  the  elementary  right  of  the  surety  of  a  contractor 
with  the  state  to  install  plumbing  in  buildings  to  perform  the  contract 
on  the  contractor's  default,  when  it  did  so  it  was  entitled  to  all  the 
benefits  coming  to  the  contractor  under  the  contract,  and  to  be  sub- 
rogated to  all  the  rights  of  the  state  respecting  reserve  percentages 
as  a  lever  with  which  to  enforce  performance;  all  to  the  exclusion  of 
a  bank  and  general  creditor.     (Derby  v.  United  States  etc.  Co.,  34.) 

SUMMONa 

Insulllclent  Service  of  Sununons. 
See  Justices  of  the  Peace,  2. 

TAXATION. 

Taxation — Correction  of  Assessment — ^Review  by  Courts  —  Evidence. 

1.  On  an  appeal  to  the  Circuit  Court  from  the  refusal  of  the  board 
of  equalization  to  reduce  an  assessment  of  several  hundred  lots,  evi- 
dence held  insufficient  to  show  error  on  the  part  of  the  assessor  in 
valuing  the  lots.     (Douglas  Land  Co.  v.  Clatsop  County,  462.) 

Taxation — Correction  of  Asaesament — ^Beview  by  Courts— Burden  of 
Proof. 

2.  Under  Section  3613,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  329,  providing  that  a  taxpayer  aggrieved  by  the  assessment  of 
his  property  and  denied  relief  by  the  board  of  equalization  may 
appeal  to  the  Circuit  Court,  the  burden  is  on  the  property  owner  on 
an  appeal  to  the  Circuit  Court  to  show  error  on  the  part  of  the 
assessor.     (Douglas  Land  Co.  v.  Clatsop  County,  462.) 
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Taxatloii— <?oneetion  of  Aiieeemgnt—BTtdanco— Offer  to  Boll  Prop- 
•rty, 

3.  While  offers  to  sell  property  at  stated  prices  are  properly  ro- 
eeived  as  admissions  against  the  party  making  the  offers,  they  are 
not  admissible  on  his  behalf  on  an  appeal  to  the  Circuit  Court  from 
the  refusal  of  the  board  of  equalization  to  reduce  an  assessment. 
(Douglas  Land  Co.  t.  Clatsop  County,  462.) 

Taxation— Correction  of  AsBeBsment— Beview  hy  Oonrt-^Extent  of 
Beriow. 

4.  On  appeal  to  the  Circuit  Court  from  the  refusal  of  the  board  of 
equalization  to  reduce  an  assessment  under  Section  3613,  L.  O.  L.,  at 
amended  by  Laws  of  1913,  page  329,  an  issue  as  to  the  illegality  of 
the  assessment  because  made  by  deputy  assessors  cannot  be  deter- 
mined, especially  where  there  are  no  allegations  on  which  to  try  out 
the  legality  of  the  assessments,  and  where  the  only  assignment  of 
error  on  appeal  is  that  the  Circuit  Court  erred  in  dismissing  the  peti- 
tion and  in  holding  that  the  property  described  was  assessed  at  its 
true  cash  value.     (Douglas  Land  Co.  ▼•  Clatsop  County,  462.) 

Inyalid  Special  Boad  Tax. 
See  Highways,  8. 

TENAKOT  IN  COMMON. 

Tenancy  in  Common — Mortgage  by  One  to  Another— Who  may  Pur- 
chase at  Foreclosure. 

1.  Where  a  tenant  in  common  mortgages  his  interest  to  another 
tenant  in  common,  the  latter  can  buy  at  a  foreclosure  sale.  (Webster 
▼.  Bogers,  547.) 

Tenancy  in  Common— Buying  Interest  of  Another  at  Judicial  Sale. 

2.  A  tenant  in  common  can  buy  the  interest  of  another  tentfnt  at 
a  public  sale  under  execution  without  being  charged  as  a  trustee  for 
such  tenant,  although  he  would  be  a  trustee  if  he  bought  an  out- 
standing hostile  title.     (Webster  v.  Bogers,  547.) 

Tenancy  in  Common  —  Judicial  Sales  —  Adequacy  of  Consideration  — 
Evidence. 

3.  Evidence  held  to  warrant  a  finding  that  a  tenant  in  common 
did  not  buy  the  interest  of  another  tenant  at  a  judicial  sale  at 
inadequate  price.     (Webster  v.  Bogers,  547.) 

TENDEBw 

See  Mortgages,  5. 

TE8TAMENTABT  CAPACITT. 
See  Wills,  1,  2. 


See  Equity,  5. 

In  Which  to  Secure  Besdasion  of  Oontraee. 

See  Vendor  and  Purchaser,  5. 

To  Oive  Notice  of  Injury  Under  Acddant  Ptflsy. 

See  InsuraneOi  6. 
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III  Whidi  to  Sue  Under  Accident  Policy. 
See  Intnrance,  9. 

TITI& 

Bee  Mortgagee,  2. 

See  Quieting  Title,  1,  2. 

See  Vendor  and  Purchaser,  8. 

TBESPASa 

Treqiass— Wliat  Oonsatntes — Ontting  Tim1)er. 

1.  It  is  not  a  trespass  for  a  railroad  to  whom  a  right  of  way  Is 
granted  to  cut  shrubs  along  the  right  of  way,  with  permission  of  the 
abutting  owners.     (Oregon- Wash.  B.  ft  N.  Co.  v.  Reed,  398.) 

Ttespaes— Damages — ^Meamire. 

2.  Where  railroad  cut  brush  along  right  of  way  and  left  it  upon 
the  abutting  owner's  land,  her  remedy  was  the  expense  reasonably  to 
be  incurred  in  removing  it,  and  not  the  damages  which  might  result 
from  inability  to  use  the  land  for  agricultural  purposes.  (Oregon- 
Wash.  B.  k  N.  Co.  y.  Beed,  399.) 

See  Injunction,  1-6. 


Trial — ^Direction  of  Verdict — ^Uncontradicted  Evidence. 

1.  In  an  attorney's  action  for  compensation,  where  there  was  no 
counterclaim  and  no  dispute  in  material  testimony,  and  there  could 
reasonably  be  no  difference  of  opinion  as  to  inferences  deducible  from 
the  oTidence,  a  directed  verdict  was  proper.  (Smith  v.  Bobinson, 
100.) 

Trial— BeaaBessment  Proceedinga— Verdict. 

2.  In  sewer  construction  reassessment  proceedings,  appealed  to 
Circuit  Court,  a  verdict  for  plaintiff,  assessing  benefits  to  defendants' 
property  "the  same  as  is  set  forth  in"  a  city  ordinance,  which  was  in 
evidence,  was  not  too  indefinite,  under  the  rule  of  liberal  construction 
of  verdicts.     (City  of  Portland  v.  Blue,  271.) 

Trial— Beceptlon  of  Evidence. 

3.  Where  the  complaint  failed  to  state  facts  suflScient  to  consti- 
tute a  cause  of  action,  and  the  affirmative  matter  in  reply  was  mate- 
rial only  as  tending  to  rebut  the  counterclaim  pleaded  in  the  answer, 
testimony  in  support  of  the  reply  could  be  received  only  in  rebuttal, 
and  it  was  not  error  to  reject  it  as  part  of  plaintiff's  case  in  chief. 
(Columbia  Bealty  Inv.  Co.  v.  Alameda  Land  Co.,  277.) 

Trial— Offer  of  Proof —Snlficiency. 

4.  An  offer  of  proof  of  certain  facts  upon  which  plaintiff  relied, 
without  naming  witnesses  or  stating  the  testimony  expected  to  be 
elicited  from  them,  was  insufficient.  (Columbia  Bealty  Inv.  Co.  v. 
Alameda  Land  Co.,  277.) 

Ttial — Offer  of  Proof — Snillciency. 

5.  An  offer  of  proof  should  state  facts,  not  conclusions,  and  its 
language  should  be  distinct  and  specific  and  not  vague  or  general; 
and  it  is  not  sufficient  that  it  state  the  ultimate  facts  in  language 
appropriate  to  a  pleading,  but  it  must  set  out  the  evidentiary  facts. 
(Columbia  Bealty  Iny.  Co.  v.  Alameda  Land  Co.,  277.) 
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Trial — ^Iiutructions— Cnring  Error. 

6.  Where  an  instrnction  which  would  have  permitted  recovery  for 
discovered  peril  for  injuries  incurred  by  the  first  movement  of  a  train 
in  starting  if  any  of  the  trainmen  knew  of  his  peril  was  repeated 
twice,  and  several  other  instructions  required  unqualifiedly  that  re- 
covery be  had  if  defendant  had  knowledge  of  his  peril,  such  instruction 
was  not  cured  by  a  proper  instruction  in  the  charge,  especially  where 
the  evidence  would  warrant  a  fijiding  that  an  employee  not  starting 
or  signaling  the  train  to  start  was  the  only  one  knowing  of  plaintiff's 
peril.     (Prove  v.  Spokane,  P.  k  8.  By.  Co.,  467.) 

Trial— Bpedal  Interrogatoxi«»— Defects. 

7.  Objections  to  the  form  of  special  interrogatories  submitted  are 
waived  where,  prior  to  submission,  they  were  not  caUed  to  the  court's 
attention.     (Archambeau  v.  Edmunson,  476.) 

Trial— Special  Interrogatories — Objections. 

8.  A  special  interrogatory  should  not  submit  to  the  jury  a  question 
calling  for  a  conclusion  of  law,  and,  in  order  to  sanction  judgment,  a 
special  verdict  should  contain  statements  of  ultimate  facts.  (Arch- 
ambeau V.  Edmunson,  476.) 

Trial— Special  Interrogatories— Objections— Waiyer. 

9.  Where  the  court's  attention  was  not  called  to  any  defect  of 
form,  a  special  interrogatory  submitting  to  the  jury  the  question 
whether  a  contract  for  the  sale  of  land  was  delivered  is  not  open  to 
objection  on  the  ground  that  it  called  for  determination  of 'the  ulti- 
mate fact  of  delivery  instead  of  the  evidentiary  facts  from  which 
that  fact  was  to  be  deduced.     (Archambeau  v.  Edmunson,  476.) 

Trial— Special  Findings— Conflicts. 

10.  Under  Section  155,  L.  O.  L.,  special  fijidines  by  the  jury  will, 
where  conflicting  with  the  general  verdict,  control.  (Archambeau  y. 
Edmunson,  476.) 

Trial— Instroctlons — "Ezecntion  of  Writing.** 

11.  In  an  action  for  damages  for  breach  of  a  contract  to  convey 
land,  an  instruction  that  beiore  the  contract  could  be  binding  on 
defendants  there  must  be  an  execution  and  delivery,  and  if  there  was 
no  delivery  or  if  there  was  an  unauthorized  delivery  there  could  be 
no  recovery,  is,  under  section  777,  L.  O.  L.,  declaring  that  the  execu- 
tion of  a  writing  is  the  subscribing  and  delivering,  erroneous;  there 
being  no  attempt  in  the  instructions  to  define  or  explain  what  in  law 
constitutes  the  delivery  of  a  writing.  (Archambeau  v.  Edmunson, 
476.) 

Trial— Carriage  of  Passengers — ^Instmctions. 

12.  In  a  personal  injury  action  by  passenger  on  street-car  the  re- 
fusal of  instruction  on  contributory  negligence  which  was  not  pleaded 
was  not  error,  the  jury  being  plainly  charged  so  that  they  must  have 
understood  that  there  could  be  no  recovery  unless  street  railroad 
company  was  negligent  and  its  negligence  was  the  proximate  cause 
of  the  injury.     (Adams  v.  Portland  By.  L.  is  P.  Co.,  602.) 

TBUBTEB. 

Bights  of  Tmstee  Against  Bankmpt's  Snretjr, 
Bee  Bankruptcy,  1,  & 
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Olagality  of  Setoff  by  Trustee. 

See  Setoff  and  Counterclaim,  4. 

Bight  of  Trustee  to  Beneficiailes'  Fundi. 
See  TruBts,  1. 

TRUSTS. 
Trusts — ^Bight  of  Trustee  to  Beneficiaries'  Fund»— Evidenoe. 

1.  If  a  trustee  who  opened  a  bank  account  with  his  benefieiarieB* 
funds  thereafter  is  to  be  entitled  to  treat  the  funds  as  his  own,  he 
must  establish  his  right  to  them  by  unequivocal  proof.  (Sanford  ▼. 
Pike,  614.) 

UNITED  STATES  STATUTES. 

Cited  and  Oonstmed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

USX7BT. 

Usnxy— Persons  Entitled  to  Take  Advantage. 

1.  Even  if  the  notes  secured  bj  a  mortgage  be  usurious^  this  can- 
not, to  the  extent  of  the  principal,  avail  a  subsequent  judgment  credi- 
tor of  the  mortgagor;  the  debt  without  interest  being  under  Section 
6030,  L.  O.  L.,  payable  to  the  state  for  the  school  fund,  and  the 
mortgage  being  a  mere  incident  of  the  debt.  (Brayton  &  Lawbaugh 
V.  Monarch  Lum.  Co.,  365.) 

Usury — ^Forfeiture — Suit  for  Determination. 

2.  The  suit  in  which  under  Section  6030,  L.  0.  L.,  it  can  be  de- 
termined that  mortgage  notes  are  usurious,  and  the  principal  payable 
to  the  state  for  the  school  fund,  is  one  on  the  mortgage  or  notes. 
(Brayton  ft  Lawbaugh  v.  Monarch  Lum.  Co.,  365.) 

VACATION. 
See  Contracts,  4. 
See  Evidence,  9. 
See  Municipal  Corporations,  18. 

VABIAKOE. 

See  Master  and  Servant,  12. 

See  Schools  and  School  Districts,  4. 

VENDOB  AND  FUBOHABEB. 

Vendor  and  Purchaser — ^Fraud— Evidence — Sufficiency. 

1.  Evidence  held  insufficient  to  show  fraud  on  the  part  of  defend- 
ants who  contracted  to  convey  land  to  plaintiff.  (Hornbeck  v.  Smith, 
78.) 

Vendor  and  Furchaser— Title— Encumbrances — ^FubUc  Highway. 

2.  The  existence  of  a  visible  and  known  physical  encumbrance  upon 
land  contracted  to  be  conveyed,  such  as  a  public  highway,  is  not  such 
an  encumbrance  as  renders  the  owner's  title  unmarketable;  it  being 
presumed  that  in  fixing  the  purchase  price  the  existence  of  such  an 
easement  was  considered  by  the  parties.     (Hornbeck  v.  Smith,  78.) 

S7  Or.— 50 
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Vendor  and  PnrdiMer—BesciaBion— Burden  of  Proof —Frand. 

3.  Where  the  purchaser  sought  to  rescind  a  contract  to  purchase 
real  estate  on  the  grounds  of  fraudulent  representations,  he  had  the 
burden  of  pleading  and  proving  all  the  operative  elements  of  fraud. 
(Hornbeck  v.  Smith,  78.) 

Vendor  and  Purchaser — Besclssion — ^Duties  of  Parties. 

4.  A  vendee  desiring  a  rescission  of  a  contract  to  purchase  land 
must  endeavor  to  restore  the  stat^u  quo,  and  to  make  some  recompense 
for  profits  derived  under  the  contract.     (Hornbeck  v.  Smith,  78.) 

Vendor  and  Purchaser — ^Tlme  for  Bescisslon. 

5.  In  order  to  secure  a  rescission  of  a  contract  to  purchase  land, 
the  vendee  must  act  promptly  upon  discovery  of  the  alleged  discrepancy 
in  the  number  of  acres  actually  conveyed.     (Hornbeck  v.  Smith,  78.) 

Vendor  and  Porchaser— Bescisslon— Mistake. 

6.  If  an  innocent  and  mutual  mistake  was  made  by  the  defendant 
and  plaintiff,  the  mistake  bein^  without  negligence  or  fault  on  the  part 
of  plaintiff,  and  so  material  that  if  the  truth  had  been  known  to  the 
parties,  the  agreement  for  the  sale  of  land  would  not  have  been  entered 
into,  that  is  sufficient  to  justify  a  rescission  of  the  contract.  (Jack- 
man  V.  Northwestern  Trust  Co.,  209.) 

Vendor  and  Purchaser— Bescisslon'— Mistake. 

7.  Where  officer  of  vendor  corporation  went  with  plaintiff's  agent 
and  pointed  out  certain  land  as  included  in  the  tract  to  be  sold,  and 
such  representation  induced  the  sale,  and  was  relied  on,  when  such 
land  was  not  included,  the  purchaser  could  rescind.  (Jackmaa  y. 
Northwestern  Trust  Co.,  20^.) 

See  Fraud,  2. 

VEBDICT. 

See  Trial,  2. 

Directed  Verdict  npon  UncontroYerted  ETldenea^ 
See  Trial,  1. 

WAGES. 

See  Master  and  Servant,  12. 

WAIVER, 

See  Homestead,  5. 

See  Judgment,  5. 

See  Landlord  and  Tenant,  !• 

See  Trial,  7,  9. 

WASTE. 

Waste— Injunction. 

1.    A  suit  in  equity  will  lie  to  restrain  waste.     (Barnes  y.  Esch,  1.) 

WATEBS  AND  WATEBOOX7B8E8. 

Waters  and  Watercourses— Irrigation  Dlstrlcts^-Organlsatlon- Bond 
Issue— ApproYal  of  Oonrt^Statntes. 


1.     Under  Title  XLI,  Chapter  VII,  L.  O.  L..  as  amended  by  legis- 
lative acts,  providing  for  the  organization  of  irrigati* 


tion  districts,  the 
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issuing  and  sale  of  bonds  of  said  district,  and  by  authority  of  Chapter 
357,  page  773,  Section  41,  Laws  1917,  allowing  special  proceedinj^g  in 
the  Circuit  Court  of  the  county  in  which  the  office  of  such  district  is 
located,  for  the  purpose  of  having  a  judicial  examination  and  judg- 
ment of  the  court  as  to  the  regularity  and  legality  of  the  proceedings 
of  the  board  of  directors  of  said  district  providing  for  and  author- 
izing the  issue  and  sale  of  bonds  of  said  district,  record  examined  and 
held,  that  the  organization  and  existence  of  said  irrigation  district 
and  the  validity  of  the  bonds  it  proposes  to  issue  are  regular  in  all 
respects  and  is  therefore  approved.  (In  re  Grants  Pass  Irr.  Dist., 
643.) 

WatexB  and  Watwconrses^Trse  of  Water  for  Irrigation— Bighta^ 
Detormination. 

2.  In  suit  to  establish  relative  rights  to  use  of  water  for  irri^- 
tion,  whether  a  party's  interest  wholly  coincides  with  that  of  plain- 
tiffs or  defendants  is  not  very  important,  since  a  decree  applicable  to 
rights  of  each  should  be  rendered  where  justified  by  pleadings  and 
evidence.     (Thomas  v.  Thmston,  650.) 

WIDOW'S  PENBIOK. 

See  Infants,  1. 

WILLS. 

WiUa— Testamoiitary  Oapacity— Burden  of  Proof. 

1.  Tho  burden  of  proof  was  on  proponent  to  establish  the  testa- 
mentary capacity  of  deceased  by  a  preponderanco  of  testimony. 
(King  V.  Tonsing,  236.) 

Wills— Testamentary  Incapacity — SoAciency  of  Eyldence. 

2.  In  proceedings  to  probate  a  will,  evidence  held  to  sustain  a  find- 
ing of  testamentary  incapacity.     (King  v.  Tonsing,  236.) 

Wills — Setting  Aside  Probate— Iienee  and  Proof. 

3.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  a  petition, 
alleging  that  the  instrument  admitted  to  probate  was  not  the  last 
will  and  testament  of  the  decedent,  was  sufficient  to  permit  the 
admission  of  evidence  of  the  existence  of  a  later  will  revoking  the 
one  admitted  to  probate.     (Melhase  v.  Melhase,  590.) 

WlllB — ^Loat  WUls— Parol  Evidence. 

4.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  evidence  of 
the  execution  and  contents  of  a  later  lost  will,  so  far  as  they  could 
be  reproduced  from  the  memory  of  witnesses  cognizant  of  the  cir- 
cumstances, was  admissible  to  show  that  it  superseded  and  revoked 
the  will  admitted  to  probate;  there  being  no  attempt  to  probate  the 
lost  will.     (Melhase  v.  Melkase,  590.) 

Wills— BeYOcatlon  by  Subseqnent  Lost  Will — Suftciency  of  Erldence. 

5.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  evidence 
held  sufficient  to  show  that  the  testator  made  a  later  will  revoking 
the  one  probated,  which  was  lost  or  suppressed.  (Melhase  v.  Melhase, 
590.) 

Wills— BeYOcatlon  by  Subseqnent  Lost  Will— Sofflclency  of  Evidence. 

6.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  it  was  not 
necessary  for  the  petitioner  to  prove  the  whole  substance  of  a  later 
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lost  will,  and  "it  was  sufficient  that  she  clearly  established  the  fact 
that  a  later  will  was  made,  and  that  it  revoked  prior  wills.  (Melhasa 
V.  Melhase,  590.) 

WITNBS8ES. 

Witnesses— Attendance  Oatside  of  Oonnty—lfileftge. 

1.  Under  Section  3145,  L.  O.  L.,  entitling  witnesses  to  mileage  at 
the  rate  of  10  cents  a  mile  in  going  to  and  returning  from  the  place 
of  service  except  in  counties  of  50,000  inhabitants,  where  the  rate  is 
fixed  at  5  cents,  a  witness  from  a  county  of  the  first  class,  attending 
court  in  a  county  of  the  latter  class  by  order  of  the  court,  would  be 
entitled  to  double  mileage  at  the  rate  of  5  cents  only.  (City  of  SflA- 
side  V.  Oregon  Surety  &  Casualty  Co.,  624.) 

See  Constitutional  Law,  5. 

WORDS  Ain>  IPHBAaBB. 

Words  and  Phrases — ''Consideration" — 'Trice.** 

1.  "Price"  and  "consideration"  should  not  be  confounded,  for, 
though  sometimes  the  same,  they  are  not  always  identical.  (The 
Oregon  Home  Builders  v.  Crowley,  517.) 

"Accidental  means" — See  Kendall  v.  Travelers'  Protective  Assn.,  179. 

"After  my  death" — See  Dieckman  v.  Jaeger,  392. 

'^Boycott"— See  Hall  v.  Johnson,  21. 

"Consideration" — See  The  Oregon  Home  Builders  v.  Crowley,  517. 

"Conspiracy  to  injure  trade,  business  or  commorce"— See  Hall  v.  John- 
son, 21. 

"Enacting  clause" — See  City  of  Astoria  v.  Malone,  88. 

"Estoppel  in  pais" — See  Depot  Realty  Syndicate  v.  Enterprise  Brew- 
ing Co.,  560. 

"Execution  of  writing" — See  Archambeau  v.  Edmunson,  476. 

"Impossible" — See  Learned  v.  Holbrook,  576. 

"In  case  of  my  death" — See  Dieckman  v.  Jaeger,  392. 

"Indictment" — See  City  of  Astoria  v.  Malone,  88. 

"Labor  and  material"---See  Multnomah  County  v.  United  States  F.  dt 
G.  Co.,  198. 

"One  lot" — See  Watson  v.  Hurlburt,  297. 

"Pending"— Oregon- Wash.  B.  &  N.  Co.  v.  Eeed,  398. 

"Picketing"— See  Hall  v.  Johnson,  21. 

"Preamble" — See  City  of  Astoria  v.  Jiialone,  88. 

"Price" — See  The  Oregon  Home  Builders  v.  Crowley,  517. 

"Proceedings  in  rem"— -See  Mitlock  v.  Matlock,  307. 

"Ratification" — See  Depot  Realty  Syndicate  v.  Enterprise  Brewing 
Co.,  560. 

"Strikes"— See  Hall  v.  Johnson,  21. 

"Subject  matter" — See  Matlock  v.  Matlock,  307. 

"Unlawfully"— See  City  of  Astoria  v.  Malone,  88, 

WOBK  AND  LABO&. 
Action  for  Wages. 

See  Master  and  Servant,  18ii 
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SEOONBABT  EVIDENGa 
Bee  Evidence,  11. 

SETOFF, 

One  Judgment  AgainM  Anotber. 
See  JasticeB  of  the  Peace,  1. 

SETOFF  Ain>  C0T7NTEBCLAIB1 

Setoff  and  Counterclaim — Setoff  of  Partners'  Claims. 

1.  Notwithstanding  the  rule  against  setoff  of  partnership  demands 
and  demands  due  to  individual  partners,  where  aU  the  partners  agree 
with  an  individual  that  a  setoff  may  be  allowed,  the  stipulation  will 
be  enforced.     (Barnes  v.  Esch,  1.) 

Setoff  and  Counterclaim — Setoff  of  Wife's  Claim  Against  Judgment 
Against  Husband. 

2.  Notwithstanding  a  wife's  natural  interest  in  protecting  her  hus- 
band's rights,  the  requirement  of  mutuality  of  demands  prevents  her 
being  allowed  to  offset  her  claim  for  damages  against  a  judgment 
against  her  husband  to  which  she  was  not  a  party,  even  though  the 
judgment  creator  is  insolvent  and  a  nonresident  of  the  state.  (Barnes 
V.  Esch,  1.) 

Setoff  and  Counterclaim— Capacity  in  Which  Defendant  Holds. 

8.  A  lawful  setoff  must  be  based  on  a  claim  held  by  defendant  in 
the  same  right  as  that  in  which  he  is  sued.     (Sanford  v.  Pike,  614.) 

Setoff  and  Counterclaim — Setoff  by  Trustee — Illegality. 

4.  An  agreement  between  a  trustee  and  the  bank,  which  had  a  de- 
posit of  his  individual  funds  and  the  funds  of  his  beneficiaries,  that 
a  claim  of  the  trustee  as  such  be  set  off  against  a  claim  against  him 
in  his  individual  capacity  would  be  unlawful,  in  the  absence  of  con- 
sent by  the  cestinis  que  tnuient,     (Sanford  v.  Pike,  614.) 

Setoff   and  Counterclaim — Claim  in  Favor  of  One  Partner — Setoff 
Against  Firm. 

5.  A  claim  in  favor  of  one  partner  cannot  be  set  off  against  a  part- 
nerehip  obligation,  in  the  absence  of  agreement  by  all  parties  that  the 
setoff  shall  be  available.     (Sanford  v.  Pike,  614.) 

Setoff  and  Counterclaim— Claims  in  Which  Others  are  Interested. 

6.  A  fund  constituting  an  asset  in  which  others  than  defendants 
are  interested,  and  rights  in  which  have  not  been  segregated,  cannot 
be  used  by  way  of  setoff.     (Sanford  v.  Pike,  614.) 

SIDEWALKS. 

See  Municipal  Corporations,  33-35. 

SILENCE. 

See  Corporations,  8. 

Bee  Estoppel,  1. 

See  Principal  and  Agent,  1. 

SPECIAL  XNTEBBOGATOBaUk 

See  Trial,  7-10. 
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SPBOIAI»  PBIVILEOEa 

See  Constitutional  Law,  2. 

STATES. 

States— Oontracti— Bight  of  Surety  to  FnUUl  Contract. 

1.  It  was  the  manifest  right  of  the  suretj  of  a  contractor  to  install 
plumbing  in  certain  buildings  for  the  state  to  fulfill  the  contract  on 
its  principal's  default.     (Derby  v.  United  States  etc.  Co.,  34.) 

States — Surety  for  Contractor  With  State— Performance  of  Contract 
on  Prlndpalli  Default— Bight  to  Settle  Accounts  With  State  Au- 
ditor— Statute. 

2.  When  a  contractor  with  the  state  to  install  plumbing  in  build- 
ings abandoned  the  work  and  his  surety  took  his  place  and  performed, 
the  sarety  was  entitled  to  settle  its  accounts  and  liability  under  the 
contracts  and  bonds  with  the  state  through  its  constitutional  auditor, 
the  Secretary  of  State,  pursuant  to  Laws  of  1913,  page  607,  prescrib- 
ing such  officer's  duties  with  relation  to  the  examination  and  deter- 
mination of  claims.     (Derby  v.  United  States  etc.  Co.,  34.) 

States — Surety  on  Contract  With  State — ^Application  for  Settlement 
After  Performance— Bight  of  Secretary  of  State. 

3.  When  the  surety  of  a  contractor  with  the  state  to  install  plumb- 
ing in  its  buildings  had  finished  the  work  on  the  contractor's  default, 
and  applied  to  the  Secretary  of  State  for  settlement,  he  had  a  right 
to  inquire,  not  only  whether  the  surety  had  finished  the  work,  but  had 
complied  with  its  bonds  and  paid  persons  supplying  the  contractor 
with  labor  and  material  for  which  they  had  not  been  paid.  (Derby 
V.  United  States  etc.  Co.,  34.) 

States — Decision  of  Auditor— Absence  of  Eyidence  to  Controvert. 

4.  The  decision  of  the  state's  auditing  officer,  the  Secretary  of 
State,  as  to  the  correctness  of  the  claim  of  the  surety  for  a  contractor 
with  the  state  which  has  performed  on  the  contractor's  default,  is  only 
prima  facie  correct,  and  may  be  disputed;  but,  where  nothing  appears 
to  controvert  the  auditor's  decision,  it  must  control,  it  not  being 
enough  to  cast  doubts  on  the  oral  testimony  by  mere  cross-examina- 
tion.    (Derby  y.  United  States  etc.  Co.,  34.) 

STATUTE  OF  FBAUDS. 

Frauds,  Statute  of — Oood  Contract. 

1.  Whateyer  would  be  a  good  contract  under  the  law  of  contract 
in  the  absence  of  the  statute  of  frauds  is  a  good  contract  in  the 
presence  of  the  statute,  providing  only  that  it  complies  therewith  by 
being  in  writing  and  expressing  the  consideration.  (The  Oregon 
Home  Builders  v.  fTOwley,  617.) 

Frauds,  Statute  of  -Requirements  of  Writing. 

2.  A  writing,  to  satisfy  the  statute  of  frauds.  Section  808,  L.  O.  L., 
must  show  the  contracting  parties,  intelligently  identify  the  subject 
matter,  disclose  the  terms  and  condition  of  the  agreement,  express 
the  consideration,  and  be  signed  by  the  party  to  be  charged.  (The 
Oregon  Home  Builders  v.  Crowley,  517.) 

See  Brokers,  7-13. 
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statutes— Ezceptioiis  and  ProTiBo§— "Enacting  Olauw"— ^TreamUe.*' 

1.  The  term  ''enacting  clause"  generally  relates  to  a  requirement  in 
a  Constitution  or  municipal  charter  demanding  the  use  of  a  designated 
clause  so  as  to  give  validity  to  a  statute  or  ordinance,  and  what  is 
generally  designated  the  "enacting  clause"  of  a  statute  is  occasionally 
called  the  "preamble'';  while  a  section  ef  a  statute  denouncing  an 
offense  is  sometimes  spoken  of  as  the  "enacting  clause."  (City  of 
Astoria  v.  Malone,  88.) 

Statntes — ^Repeal — Oonstitatlonal  Provision. 

2.  Article  IV,  Section  20,  of  the  Constitution,  declares  that  erery 
.  act  shall  embrace  but  one  subject,  and  matters  properly  connected 

therewith,  which  subject  shall  be  embraced  in  the  title,  but  that  if 
any  subject  shall  be  embraced  in  an  act  which  shall  not  be  expressed 
in  the  title,  such  act  shall  be  void  only  as  to  that  subject.  Act  Feb. 
28,  1913  (Laws  1913,  p.  689),  is  entitled,  "An  act  to  provide  for  the 
organization  and  incorporation  of  cities  and  towns  and  to  legalize 
such  corporations  as  heretofore  have  attempted  to  be  incorporated 
under  Chapter  1  of  Title  XXYI  of  Lord's  Oregon  Laws,  and  are  now 
exercising  the  functions  of  incorporated  cities  and  towns  under  such 
attempted  incorporation."  Section  11  of  the  act  expressly  repealed 
Title  26,  L.  O.  L.  Held,  that  as  the  caption  of  the  act  of  1913  did  not 
mention  the  repeal  of  any  existing  laws,  and  did  not  suggest  any 
attempt  to  repeal  any  law  or  curtail  the  established  privileges  of  any 
city  or  town,  the  attempted  repeal  of  Title  26,  L.  O.  L.,  was  ineffec- 
tive, save  in  so  far  as  a  change  in  procedure  for  incorporation  of 
municipalities  might  work  an  implied  repeal,  and  hence  Sections  3211, 
3229,  giving  privileges  to  municipalities,  which  were  part  of  Title  26, 
were  not  repealed.  (City  of  Grants  Pass  v.  Bogus  Biver  Pub.  Service 
Corp.,  637.) 

Statutes — Common  Law. 

3.  Statutes  in  derogation  of  the  common  law  must  be  eonstned 
strictly.     (Smith  v.  Meier  &  Frank  Inv.  Co.,  683.) 

See  Chattel  Mortgages,  1,  2. 

See  Constitutional  Law,  2. 

See  Counties,  1. 

See  Election  of  Remedies,  2. 

See  Evidence,  1-^,  11. 

See  Fraudulent  Conveyanees  2,  9. 

See  Highways,  9. 

See  Homestead,  1-3. 

See  Intoxicating  Liquors,  1-3. 

See  Justices  of  the  Peace,  1. 

See  Municipal  Corporations,  38. 

See  States,  2. 

See  Waters  and  Watercourses,  1. 

Necessity  of  Compliance  With  Statute  in  AttacbBMnft. 
See  Attachment,  1. 

STAT. 

See  Appeal  and  Error,  7. 
See  Equity,  7. 


Index.  781 


8T00X. 

Sale  of  Corporation  Stock  for  an  niogal  Asaeesment. 

See  Constitutional  Law,  3,  i. 
See  Corporations,  6. 
See  Injunction,  7. 

8TBEET  IMPBOVEMEKTS. 

Bee  Municipal  Corporations,  13-16,  25. 


See  Contracts,  4. 

See  Dedication,  1. 

See  Municipal  Corporations,  18-22. 

SUBBOOATION, 

Sabrogation — Surety— Privity  of  Contract.    . 

1.  There  was  no  privity  of  contract  between  a  bank  lending  money 
to  a  contractor  with  the  state  to  install  plumbing  in  its  buildings  and 
the  state,  as  there  was  between  the  contractor's  surety  and  the  state; 
the  bank  having  no  right,  like  the  surety,  to  finish  the  work  on  the 
contractor's  default  with  the  resulting  right  of  subrogation.  (Derby 
V.  United  States  etc.  Co.,  34.) 

SulirOgation — Bight  of  Surety  to  Perform  on  Prlncipal'a  Default — 
Effect — ^Ezduaion  of  General  Creditor. 

2.  On  account  of  the  elementary  right  of  the  surety  of  a  contractor 
with  the  state  to  install  plumbing  in  buildings  to  perform  the  contract 
on  the  contractor's  default,  when  it  did  so  it  was  entitled  to  all  the 
benefits  coming  to  the  contractor  under  the  contract,  and  to  be  sub- 
rogated to  all  the  rights  of  the  state  respecting  reserve  percentages 
as  a  lever  with  which  to  enforce  performance;  all  to  the  exclusion  of 
a  bank  and  general  creditor.     (Derby  v.  United  States  etc.  Co.,  34.) 

SUMMONa 

TiMwifflcient  Service  of  Summons. 
See  Justices  of  the  Peace,  2. 

TAXATION. 

Taxation — Correction  of  ABsessment — ^Review  by  Courts  —  Evidence. 

1.  On  an  appeal  to  the  Circuit  Court  from  the  refusal  of  the  board 
of  equalization  to  reduce  an  assessment  of  several  hundred  lots,  evi- 
dence held  insufficient  to  show  error  on  the  part  of  the  assessor  in 
valuing  the  lots.     (Douglas  Land  Co.  v.  Clatsop  County,  462.) 

Taxation — Correction  of  Awessment— Beview  by  Conrts— Borden  of 
Proof. 

2.  Under  Section  3613,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  329,  providing  that  a  taxpayer  aggrieved  by  the  assessment  of 
his  property  and  denied  relief  by  the  board  of  equalization  may 
appeal  to  the  Circuit  Court,  the  burden  is  on  the  property  owner  on 
an  appeal  to  the  Circuit  Court  to  show  error  on  the  part  of  the 
assessor.     (Douglas  Land  Co.  v.  Clatsop  County,  462.) 
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Taxation— <7onection  of  AflsoiamoDt— Bridonco — Offor  to  Sell  Prop- 
orty. 

3.  While  oiferB  to  sell  property  at  stated  prices  are  properly  re- 
oeived  as  admissions  against  the  party  making  the  offers,  they  are 
not  admissible  on  his  behalf  on  an  appeal  to  the  Circuit  Court  from 
the  refusal  of  the  board  of  equalization  to  reduce  an  assessment, 
(Douglas  Land  Co.  v.  Clatsop  County,  462.) 

Taxation — Correction  of  ABseasment — ^Seylew  hy  Oonrt— Extent  of 
Beview. 

4.  On  appeal  to  the  Circuit  Court  from  the  refusal  of  the  board  of 
equalization  to  reduce  an  assessment  under  Section  3613,  L.  O.  L.,  as 
amended  by  Laws  of  1913,  page  329,  an  issue  as  to  the  illegality  of 
the  assessment  because  made  by  deputy  assessors  cannot  be  deter- 
mined, especially  where  there  are  no  allegations  on  which  to  try  out 
the  legality  of  the  assessments,  and  where  the  only  assignment  of 
error  on  appeal  is  that  the  Circuit  Court  erred  in  dismissing  the  peti- 
tion and  in  holding  that  the  property  described  was  assessed  at  its 
true  cash  yalue.     (Douglas  Land  Co.  Y.  Clatsop  County^  462.) 

InyaUd  Special  Boad  Tax. 
See  Highways,  8. 

TENANOT  IN  COMMON. 

Tenancy  In  Common — ^Mortgage  by  One  to  Another — ^Who  may  Pur- 
chase at  Forecloanre. 

1.  Where  a  tenant  in  common  mortgages  his  interest  to  another 
tenant  in  common,  the  latter  can  buy  at  a  foreclosure  sale.  (Webster 
Y.  Bogers,  547.) 

Tenancy  in  Common— Baying  Interest  of  Another  at  Judicial  Sale. 

2.  A  tenant  in  common  can  buy  the  interest  of  another  tenscnt  at 
a  public  sale  under  execution  without  being  charged  as  a  trustee  for 
such  tenant,  although  he  would  be  a  trustee  if  he  bought  an  out- 
standing hostile  title.     (Webster  ▼.  Bogers,  547.) 

Tenancy  in  Common  —  Judicial  Sales  —  Adequacy  of  Consideration  — 
Evidence. 

3.  Eyidence  held  to  warrant  a  finding  that  a  tenant  in  common 
did  not  buy  the  interest  of  another  tenant  at  a  judicial  sale  at  am 
inadequate  price.     (Webster  v.  Bogers,  547.) 

TENDEB.. 

See  Mortgages,  5. 

TESTAMENTABT  CAPACITT. 
See  Wills,  1,  2. 


See  Equity,  5. 

In  Which  to  Secure  BesciBBion  of  Contract. 

See  Vendor  and  Purchaser,  5. 

To  OiTe  Notice  of  Injury  Under  Accident  Pelioy. 
See  Insarancoi  6. 
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Zki  Whldt  to  Sue  IToder  Accid«iit  PoUej. 
Sea  Insurance,  9. 

TITIA 
See  Mortgagee,  2. 
See  Quieting  Title,  1,  2, 
See  Vendor  and  Purchaser,  8. 

TBESPASa 

TreipMS— What  Oonsatntes^-Ontting  Timber. 

1.  It  is  not  a  trespass  for  a  railroad  to  whom  a  right  of  way  ii 
granted  to  cut  shrubs  along  the  right  of  way,  with  permission  of  the 
abutting  owners.     (Oregon- Wash.  B,  &  N.  Co.  v.  Reed,  398.) 

Treqia8»— Damage!— Measure. 

2.  Where  railroad  cut  brush  along  right  of  way  and  left  it  upon 
the  abutting  owner's  land,  her  remedy  was  the  expense  reasonably  to 
be  incurred  in  removing  it,  and  not  the  damages  which  might  result 
from  inability  to  use  the  land  for  agricultural  purposes.  (Oregon- 
Wash.  B.  ft  N.  Co.  V.  Beed,  899.) 

See  Injunetion,  1-6. 

TBIAL. 

Trial— Direction  of  Verdict— ITncontradlcted  Evidence. 

1.  In.  an  attorney's  action  for  compensation,  where  there  was  no 
counterclaim  and  no  dispute  in  material  testimony,  and  there  could 
reasonably  be  no  difference  of  opinion  as  to  inferences  deducible  from 
the  oTidence,  a  directed  verdict  was  proper.  (Smith  y.  Bobinson, 
100.) 

Trial— Beaaaeflsmflnt  Proceedlngi— Verdict. 

2.  In  sewer  construction  reassessment  proceedings,  appealed  to 
Circuit  Court,  a  verdict  for  plaintiff,  assessing  benefits  to  defendants' 
property  "the  same  as  is  set  forth  in"  a  city  ordinance,  which  was  in 
evidence,  was  not  too  indefinite,  under  the  rule  of  liberal  construction 
of  verdicts.    (City  of  Portland  v.  Blue,  271.) 

Trial— Beception  of  Evidence. 

3.  Where  the  complaint  failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  affirmative  matter  in  reply  was  mate- 
rial only  as  tending  to  rebut  the  counterclaim  pleaded  in  the  answer, 
testimony  in  support  of  the  reply  could  be  received  only  in  rebuttal, 
and  it  was  not  error  to  reject  it  as  part  of  plaintiff's  case  in  chief. 
(Columbia  Bealty  Inv.  Co.  v.  Alameda  Land  Co.,  277.) 

Trial— Offer  of  Proof-— Snillciency. 

4.  An  offer  of  proof  of  certain  facts  upon  which  plaintiff  relied, 
without  naming  witnesses  or  stating  the  testimony  expected  to  be 
elicited  from  them,  was  insufficient.  (Columbia  Bealty  Inv.  Co.  v. 
Alameda  Land  Co.,  277.) 

Ttial— Offer  of  Proof^Snffldtncy. 

5.  An  offer  of  proof  should  state  facts,  not  conclusions,  and  its 
language  should  be  distinct  and  specific  and  not  vague  or  general  ; 
and  it  is  not  sufficient  that  it  state  the  ultimate  facts  in  language 
appropriate  to  a  pleading,  but  it  must  set  out  the  evidentiary  facts. 
(Columbia  Bealty  Inv.  Co.  v.  Alameda  Land  Co.,  277.) 
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Trial — ^Iiuitnictlonfl — Curing  Error. 

6.  Where  an  instruction  which  would  have  permitted  recovery  for 
discovered  peril  for  injuries  incurred  by  the  first  movement  of  a  train 
in  starting^  if  any  of  the  trainmen  knew  of  hia  peril  was  repeated 
twice,  and  several  other  instructions  required  unqualifiedly  that  re- 
covery be  had  if  defendant  had  knowledge  of  his  peril,  such  instruction 
was  not  cured  by  a  proper  instruction  in  the  charge,  especially  where 
the  evidence  would  warrant  «  finding  that  an  employee  not  starting 
or  signaling  the  train  to  start  was  the  only  one  knowing  of  plaintiff's 
peril.     (Prove  v.  Spokane,  P.  &  S.  By.  Co.,  467.) 

Trial— Special  Iiiterrogatoxlcii»— Defects. 

7.  Objections  to  the  form  of  special  interrogatories  submitted  are 
waived  where,  prior  to  submission,  they  were  not  called  to  the  court's 
attention.     (Archambeau  v.  Edmunson,  476.) 

Trial — Special  Interrogatorlea — Objections. 

8.  A  special  interrogatory  should  not  submit  to  the  Jury  a  question 
calling  for  a  conclusion  of  law,  and,  in  order  to  sanction  judgment,  a 
special  verdict  should  contain  statements  of  ultimate  facts.  (Arch- 
ambeau Y.  Edmunson,  476.) 

Trial — Special  Interrogatories — Objections— Waiver. 

9.  Where  the  court's  attention  was  not  called  to  any  defect  of 
form,  a  special  interrogatory  submitting  to  the  jury  the  question 
whether  a  contract  for  the  sale  of  land  was  delivered  is  not  open  to 
objection  on  the  ground  that  it  called  for  determination  of 'the  ulti- 
mate fact  of  delivery  instead  of  the  evidentiary  facts  from  which 
that  fact  was  to  be  deduced.     (Archambeau  v.  Edmunson,  476.) 

Trial — Special  Findings^- Conflicts. 

10.  Under  Section  155,  L.  O.  L.,  special  findings  by  the  jury  will, 
where  conflicting  with  the  general  verdict,  control.  (Archambeau  v. 
Edmunson,  476.) 

Trial— Instructions— '"Execution  of  Writing.** 

11.  In  an  action  for  damages  for  breach  of  a  contract  to  convey 
land,  an  instruction  that  before  the  contract  could  be  binding  on 
defendants  there  must  be  an  execution  and  delivery,  and  if  there  was 
no  delivery  or  if  there  was  an  unauthorized  delivery  there  could  be 
no  recovery,  is,  under  section  777,  L.  O.  L.,  declaring  that  the  execu- 
tion of  a  writing  is  the  subscribing  and  delivering,  erroneous;  there 
being  no  attempt  in  the  instructions  to  define  or  explain  what  in  law 
constitutes  the  delivery  of  a  writing.  (Archambeau  y.  Edmunson, 
476.) 

Trial— Carriage  of  Passengers — ^Instructions. 

12.  In  a  personal  injury  action  by  passenger  on  street-car  the  re- 
fusal of  instruction  on  contributory  negligence  which  was  not  pleaded 
was  not  error,  the  jury  being  plainly  charged  so  that  they  must  have 
understood  that  there  could  be  no  recovery  unless  street  railroad 
company  was  negligent  and  its  negligence  was  the  proximate  cause 
of  the  injury.     (Adams  v.  Portland  By.  L.  ft  P.  Co.,  602.) 

TRUSTEE. 

Bights  of  Trustee  Against  Bankrupt's  Surety. 
Bee  Bankruptcy,  1,  £• 
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Illegality  of  Setoff  hj  Trustee. 

See  Setoff  and  Counterclaim,  4. 

Bigbt  of  Trustee  to  Beneficiaries'  Fundii 
See  Trusts,  1. 

TBU8T8« 

Trusts— Bight  of  Trustee  to  Beneficiaries'  Funds— ETidence. 

1.  If  a  trustee  who  opened  a  bank  account  with  his  beneficiaries' 
funds  thereafter  is  to  be  entitled  to  treat  the  funds  as  his  own,  he 
must  establish  his  right  to  them  by  unequivocal  proof.  (Sanford  ▼• 
Pike,  614.) 

UNITED  STATES  STATUTES. 

Olted  and  Construed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

USUBT. 

Usury— Persons  Entitled  to  Take  Adyantage. 

1.  Even  if  the  notes  secured  by  a  mortgage  be  usurious^  this  can- 
not, to  the  extent  of  the  principal,  avail  a  subsequent  judgment  credi- 
tor of  the  mortgagor;  the  debt  without  interest  being  under  Section 
6030,  L.  O.  L.,  payable  to  the  state  for  the  school  fund,  and  the 
mortgage  being  a  mere  incident  of  the  debt.  (Brayton  &  Lawbaugh 
Y.  Monarch  Lum.  Co.,  365.) 

Usury — ^Forfeiture — Suit  for  Determination. 

2.  The  suit  in  which  under  Section  6030,  L.  O.  L.,  it  can  be  de- 
termined that  mortgage  notes  are  usurious,  and  the  principal  payable 
to  the  state  for  the  school  fund,  is  one  on  the  mortgage  or  notes. 
(Brayton  ft  Lawbaugh  v.  Monarch  Lum.  Co.,  365.) 

VACATION. 

See  Contracts,  4. 
See  Evidence,  9. 
See  Municipal  Corporations,  18. 

VABIAKOE. 

See  Master  and  Servant,  IE. 

See  Schools  and  School  Districts,  4. 

VENDOB  AND  FUBOHASEB. 

Vendor  and  Purchaser — ^Fraud— Evidence — Sufllciency. 

1.  Evidence  held  insufilcient  to  show  fraud  on  the  part  of  defend- 
ants who  contracted  to  convey  land  to  plaintiff.  (Hornbeck  v.  Smith, 
78.) 

Vendor  and  Purchaser — Title — Encumbrances— ^Public  Highway. 

2.  The  existence  of  a  visible  and  known  physical  encumbrance  upon 
land  contracted  to  be  conveyed,  such  as  a  public  highway,  is  not  such 
an  encumbrance  as  renders  the  owner's  title  unmarketable;  it  being 
presumed  that  in  fixing  the  purchase  price  the  existence  of  such  an 
easement  was  considered  by  the  parties.     (Hornbeck  v.  Smith,  78.) 
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Vendor  and  Pnrduuier— BesciBsion— Bniden  of  Proof— Fraud. 

3.  Where  the  purchaser  sought  to  rescind  a  contract  to  purchase 
real  estate  on  the  grounds  of  fraudulent  representations,  he  had  the 
burden  of  pleading  and  proving  all  the  operative  elements  of  fraud. 
(Hornbeck  y.  Smith,  78.) 

Vendor  and  Purchaser — ^BesciBsion — ^Dnties  of  Partiet. 

4.  A  vendee  desiring  a  rescission  of  a  contract  to  purchase  land 
must  endeavor  to  restore  the  stcUus  quo,  and  to  make  some  recompense 
for  profits  derived  under  the  contract.     (Hornbeck  v.  Smith,  78.) 

Vendor  and  Purchaser— -Time  for  Besciaaion. 

5.  In  order  to  secure  a  rescission  of  a  contract  to  purchase  land, 
the  vendee  must  act  promptly  upon  discovery  of  the  alleged  discrepancy 
in  the  number  of  acres  actually  conveyed.     (Hornbeck  v.  Smith,  78.) 

Vendor  and  Purchaser — ^Besdaslon — ^Mistake. 

6.  If  an  innocent  and  mutual  mistake  was  made  by  the  defendant 
and  plaintiff,  the  mistake  being  without  negligence  or  fault  on  the  part 
of  plaintiff,  and  so  material  that  if  the  truth  had  been  known  to  the 
parties,  the  agreement  for  the  sale  of  land  would  not  have  been  entered 
into,  that  is  sufficient  to  justify  a  rescission  of  the  contract.  (Jack- 
man  V.  Northwestern  Trust  Co.,  209.) 

Vendor  and  PurchaBer—Beflciasion— Mistake. 

7.  Where  officer  of  vendor  corporation  went  with  plaintiff's  agent 
and  pointed  out  certain  land  as  included  in  the  tract  to  be  sold,  and 
such  representation  induced  the  sale,  and  was  relied  on,  when  such 
land  was  not  included,  the  purchaser  could  rescind.  (Jackman  y. 
Northwestern  Trust  Co.,  209.) 

See  Fraud,  2. 

VEBDIOT. 

See  Trial,  2. 

Directed  Verdict  upon  TTncontroverted  Eyldenet^ 
See  Trial,  1. 

WAass. 

See  Master  and  Servant,  12. 

WAIVER. 

See  Homestead,  5. 

See  Judgment,  5. 

See  Landlord  and  Tenant,  !• 

See  Trial,  7,  9, 

WASTB. 

Waste — ^Injunction. 

1.    A  suit  in  equity  will  lie  to  restrain  waste.     (Barnes  y.  Each,  1.) 

WATEBS  AND  WATEB00UBSE8. 

Waters  and  Watercourses — ^Irrigation  Districts — Organisation— Bond 
Issue— Approval  of  Court — Statutes. 

1.  Under  Title  XLI,  Chapter  VII,  L.  O.  L.,  as  amended  by  legis- 
lative acts,  providing  for  the  organization  of  irrigation  districts,  the 
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issuing  and  sale  of  bonds  of  said  district,  and  by  authority  of  Chapter 
357,  page  773,  Section  41,  Laws  1917,  allowing  special  proceedings  in 
the  Circuit  Court  of  the  county  in  which  the  office  of  such  district  is 
located,  for  Uie  purpose  of  having  a  judicial  examination  and  judg- 
ment of  the  court  as  to  the  regularity  and  legality  of  the  proceedings 
of  the  board  of  directors  of  said  district  providing  for  and  author- 
izing the  issue  and  sale  of  bonds  of  said  district,  record  examined  and 
held,  that  the  organization  and  existence  of  said  irrigation  district 
and  the  validity  of  the  bonds  it  proposes  to  issue  are  regular  in  all 
respects  and  is  therefore  approved.  (In  re  Grants  Pass  Irr.  Dist., 
643.) 

WatMB  and  Watercoorses— TTse  of  Wat«r  for  Irrigation— Sighta— 
Detwrninatioii. 

2.  In  suit  to  establish  relative  rights  to  use  of  water  for  irri^- 
tion,  whether  a  party's  interest  wholly  coincides  with  that  of  plain- 
tiffs or  defendants  is  not  very  important,  since  a  decree  applicable  to 
rights  of  each  should  be  rendered  where  justified  by  pleadings  and 
evidence.     (Thomas  ▼.  Thmston,  650.) 

WIDOW'S  PENBIOH. 

See  Infants,  1. 

wnjji. 

WiUa — Testamentary  Capacity— Burden  of  Proof. 

1.  The  burden  of  proof  was  on  proponent  to  establish  the  testa- 
mentary capacity  of  deceased  by  a  preponderance  of  testimony. 
(King  V.  Tonsing,  236.) 

WUlfl — Testamentary  Incapacity— Soillclency  of  Brldencs. 

2.  In  proceedings  to  probate  a  will,  evidence  held  to  sustain  a  find- 
ing of  testamentary  incapacity.     (King  v.  Tonsing,  236.) 

Wills — Setting  Aside  Probate— Issues  and  Proof. 

3.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  a  petition, 
alleging  that  the  instrument  admitted  to  probate  was  not  the  last 
will  and  testament  of  the  decedent,  was  sufficient  to  permit  the 
admission  of  evidence  of  the  existence  of  a  later  will  revoking  the 
one  admitted  to  probate.     (Melbase  v.  Melhase,  590.) 

Wills — ^Lost  WlUs^— Parol  Evidence. 

4.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  evidence  of 
the  execution  and  contents  of  a  later  lost  will,  so  far  as  they  could 
be  reproduced  from  the  memory  of  witnesses  cognizant  of  the  cir- 
cumstances, was  admissible  to  show  that  it  superseded  and  revoked 
the  will  admitted  to  probate;  there  being  no  attempt  to  probate  the 
lost  will.     (Melhase  ▼.  Melkase,  590.) 

Wills— BeTOcation  by  Subsequent  Lost  Will — Sufidency  of  Evidence. 

5.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  evidence 
held  sufficient  to  show  that  the  testator  made  a  later  will  revoking 
the  one  probated,  which  was  lost  or  suppressed.  (Melbase  v.  Melhase, 
590.) 

Wills — ^Revocation  by  Subsequent  Lost  WUl — Sufficiency  of  Evidence. 

6.  In  a  proceeding  to  set  aside  the  probate  of  a  will,  it  was  not 
necessary  for  the  petitioner  to  prove  the  whole  substance  of  a  later 


